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PREFACE. 


The  present  Edition  of  the  'Constitutional  History  of 
England '  has  been  undertaken  for  the  same  reasons  and 
executed  on  the  same  plan  as  are  explained  in  the 
Prefistce  to  the  corresponding  Edition  of  the  *  History  of 
the  Middle  Ages.'  It  has  been  brought  into  one  volume 
by  leaving  out  most  of  the  notes  at  the  foot  of  the  pages, 
and  by  abbreviating  some  of  the  less  important  remarks ; 
but  the  great  bulk  of  the  book  remains  unchanged,  and 
nothing  of  importance  has  been  omitted.  The  Editor 
has  not  considered  himself  at  liberty  to  alter  any  of  the 
opinions  expressed  by  the  Author,  even  where  he  differs 
from  them ;  and  it  has  been  his  aim  to  present  the  work 
as  nearly  as  possible  in  the  form  in  which  he  conceives 
the  Author  would  have  wished  it  to  appear  if  he  had 
himself  prepared  an  Edition  for  the  special  use  of  Stu- 
dents. It  has  been  thought  advisable  to  print  at  length 
the  Petition  of  Bight  and  the  Bill  of  Bights,  of  which 
Mr.  Hallam  gave  only  an  abstract. 

Wm.  Smith. 

March  19,  1872. 
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CHAPTER  I. 

ON  THE  ENGLISH  CONSTITUTION  FROM  HENRY  VIL 

TO  MARY. 

(  1.  Andent  Government  of  fihgland.  $  2.  Limitations  of  Royal  Anthority.  $  3.  Dif- 
f«vnce  in  the  effectiye  Operation  of  these.  $  4.  Sketch  of  the  state  of  Society  and 
Law.  ^  5.  Henry  VIL  $  6.  Statute  for  the  Security  of  the  Sul^ect  under  a  King 
de  faelo.  0  ?•  Exactions  of  Money  under  Henry  YII.  $  8.  Taxes  demanded  by 
Henry  VIIL  Illegal  Exactions  of  Wolsey  in  1623  and  ]625.|  $  9.  Acts  of  Parl{a-> 
ment  releasing  the  King,  from  his  Debts.  $  10.  A  Benevolence  again  exacted. 
Oppressive  Treatment  of  Beed.  $  11.  Severe  and  ui^just  Executions  for  Treason. 
E^rl  of  Warwick.  Earl  of  Suffolk.  Duke  of  Buckingham.  $  12.  New  Treasons 
created  l^  Statute.  Executions  of  Fisher  and  More.  ^  13.  Cromwell.  $  14.  Duke 
of  Norfolk.  $  16.  Anne  Boleyn.  §  16.  Act  giving  Proclamations  the  force  of  La^. 
$  17.  Character  of  Henry  VILL  ^  18.  Government  of  Elward  VI.'s  Councillors. 
Attainder  of  Lord  Seymour  and  Duke  of  Somerset.  ^  19.  Violence  of  Mary's 
Keign.  $  20.  The  House  of  Commons  recovers  part  of  its  independent  power  in 
these  two  Reigns.  ^  21.  Attempt  of  the  Court  to  strengthen  Itself  by  creating  new 
Boroughs.  1^2.  Causes  of  the  High  Prerogative  of  the  Tudors.  $  23.  Jurisdiction 
of  the  Council  of  Star-Chamber.  $  24.  This  not  the  same  with  the  Court  erected  by 
Henry  VIL  $  2S.  Influence  of  the  Authority  of  the  Star-Chamber  in  enhancing  the 
Boyal  Power.    Tendency  of  Religious  Disputes  to  the  same  end. 

§  1.  The  government  of  England,  in  all  times  recorded  by  history, 
has  been  one  of  those  mixed  or  limited  monarchies  which  the  Celtic 
and  Grothic  tribes  appear  universally  to  have  established  in  preference 
to  the  coarse  despotism  of  eastern  nations,  to  the  more  artificial 
tyranny  of  Rome  and  Constantinople,  or  to  the  various  models  of 
republican  polity  which  were  tried  upon  the  coasts  of  the  Mediter- 
ranean Sea.  It  bore  the  same  general  features,  it  belonged,  as  it 
were,  to  the  same  family,  as  the  governments  of  almost  every 
European  state,  though  less  resembling,  perhaps,  that  of  France 
than  any  other.  But,  in  the  course  of  many  centuries,  the  boundaries 
which  determined  the  sovereign's  prerogative  and  the  people's  liberty 
or  power  having  seldom  been  very  accurately  defined  by  law,  or  at 
least  by  such  law  as  was  deemed  fimdamental  and  unchangeable, 
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the  fonns  and  principles  of  political  regimen  in  these  different 
nations  became  more  divergent  from  each  other,  according  to  their 
peculiar  dispositions,  the  revolutions  they  underwent,  or  the  in- 
fluence of  personal  character.  England,  more  fortunate  than  the  rest, 
had  acquired  in  the  fifteenth  century  a  just  reputation  for  the  good- 
ness of  her  laws  and  the  security  of  her  citizens  from  oppression. 

This  liberty  had  been  the  slow  fruit  of  ages,  still  waiting  a  happier 
season  for  its  perfect  ripeness,  but  already  giving  proof  of  the  vigour 
and  industry  which  had  been  employed  in  its  culture.  I  have 
endeavoured,  in  a  work  of  which  this  may  in  a  certain  degree  be 
reckoned  a  continuation,  to  trace  the  leading  events  and  causes  of 
its  progress.  It  will  be  sufficient  in  this  place  briefly  to  point  out 
the  principal  circumstances  in  the  polity  of  England  at  the  acces- 
sion of  Henry  VII. 

§  2.  The  essential  checks  upon  the  royal  authority  were  five  in 
number. — 1.  The  king  could  levy  no  sort  of  new  tax  upon  his 
people,  except  by  the  grant  of  his  parliament,  consisting  as  well  of 
bishops  and  mitred  abbots  or  lords  spiritual,  and  of  hereditary  peers 
or  temporal  lords,  who  sat  and  voted  promiscuously  in  the  same 
chamber,  as  of  representatives  from  the  freeholders  of  each  county, 
and  from  the  burgesses  of  many  towns  and  less  considerable  places, 
forming  the  lower  or  commons'  house.  2.  The  previous  assent  and^ 
authority  of  the  same  assembly  were  necessary  for  every  new  law,  ^ 
whether  of  a  general  or  temporary  nature.  3.  No  man  could  be 
committed  to  prison  but  by  a  legal  warrant  specifying  his  offence  ; 
and  by  an  usage  nearly  tantamourit  to  constitutional  right,  he  must 
be  speedily  brought  to  trial  by^eans  of  regular  sessions  of  gaol- 
delivery.  4.  The  fact  of  guilt  or  innocence  on  a  criminal  charge 
was  determined  in  a  public  court,  and  in  the  county  where  the 
offence  was  alleged  to  have^occuiTcd,  by  a  jury  of  twelve  men,  from 
whose  unanimous  verdict  no  appeal  could  be  made.  Civil  rights,  so 
far  as  they  depended  on  questions  of  fact,  were  subject  to  the  same 
decision,  5.  The  officers  and  servants  of  the  crown,  violating  the 
personal  liberty  or  other  right  of  the  subject,  might  be  sued  in  an 
action  for  damages  to  be  assessed  by  a  jury,  or,  in  some  cases,  were 
liable  to  criminal  process  j  nor  could  they  plead  any  warrant  or 
command  in  their  justification,  not  even  the  direct  order  of  the 
king. 

§  3.  These  securities,  though  it  would  be  easy  to  prove  that  they 
were  all  recognized  in  law,  differed  much  in  the  degree  of  their 
effective  operation.  It  may  be  said  of  the  first,  that  it  was  now 
completely  established.  After  a  long  contention,  the  kings  of 
England  had  desisted  for  near  a  hundred  years  from  every  attempt 
to  impose  taxes  without  consent  of  parliament;  and  their  recent 
device  of  demanding  benevolences,  or  half-compulsory  gifts,  thouj^h 
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very  oppressive,  and  on  tliat  account  just  abolished  by  an  act  of  the 
late  usurper  Kichard,  was  in  effect  a  recognition  of  the  general  prin- 
ciple, which  it  sought  to  elude  rather  than  transgress. 

The  necessary  concurrence  of  the  two  houses  of  parliament  in 
legislation,  though  it  could  not  be  more  unequivocally  established 
than  the  former,  had  in  earlier  times  been  more  free  from  all  attempt 
at  encroachment.  We  know  not  of  any  laws  that  were  ever  enacted 
by  our  kings  without  the  assent  and  advice  of  their  great  council ; 
though  it  is  justly  doubted  whether  the  representatives  of  the  ordi- 
nary freeholders,  or  of  the  boroughs,  had  seats  and  suffrages  in  that 
assembly  during  seven  or  eight  reigns  after  the  conquest.  They 
were  then,  however,  ingrafted  upon  it  with  plenary  legislative 
authority ;  and  if  the  sanction  of  a  statute  were  required  ^r  this 
fundamental  axiom,  we  might  refer  to  one  in  the  l^th  of  Edward  II. 
(1322),  which  declares  that  '*  the  matters  to  be  established  for  the 
estate  of  the  king  and  of  his  heirs,  and  for  the  estate  of  the  realm 
and  of  the  people,  should  be  treated,  accorded,  and  established  in 
parliament,  by  the  king,  and  by  the  assent  of  the  prelates,  earls,  and 
barons,  and  the  commonalty  of  the  realm,  according  as  had  been 
before  accustomed.**  * 

It  may  not  be  impertinent  to  remark  in  this  place,  that  the 
opinion  of  such  as  have  fancied  the  royal  prerogative  under  the 
houses  of  Plantagenet  and  Tudor  to  have  had  no  effectual  or  unques- 
tioned limitations  is  decidedly  refuted  by  the  notorious  fact  that 
no  alteration  in  the  general  laws  of  the  realm  was  ever  made,  or 
attempted  to  be  made,  without  the  consent  of  parliament.  It  is  not 
surprising  that  the  council,  in  great  exigency  of  money,  should 
sometimes  employ  force  to  extort  it  from  the  merchants,  or  that 
servile  lawyers  should  be  found  to  vindicate  these  encroachments  of 
power.  Impositions,  like  other  arbitrary  measures,  were  particular 
and  temporary,  prompted  by  rapacity,  and  endured  throi^h  com- 
pulsion. But  if  the  kings  of  England  had  been  supposed  to  enjoy 
an  absolute  authority,  we  should  find  some  proofs  of  it  in  thoir 
exercise  of  the  supreme  function  of  sovereignty^  the  enactment  of 
new  laws.  Yet  there  is  not  a  single  instance,  from  the  first  dsLwa 
of  our  constitutional  history,  where  a  proclamation,  or  order  of 
council,  has  dictated  any  change,  however  trifling,  in  the  code  of 
private  rights,  or  in  the  penalties  of  criminal  offences.  Was  it  ever 
pretended  that  the  king  could  empower  his  subjects  to  devise  their 
freeholds,  or  to  levy  fines  of  their  entailed  lands  ?  Has  even  the 
slightest  regulation,  as  to  judicial  procedure,  or  any  permanent  pro- 
hibition, even  in  fiscal  law,  been  ever  enforced   without  statute? 

1  Notfatngcan  be  more  evident  than  that  of  parUameut,  bat  reoogniseB  It  as  already- 
tto  atatutc  not  only  establishes  by  a  Legis-  sUnding  upon  a  custom  of  some  length 
lative  declaration  the  present  constitution     of  time. 
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There  was,  indeed,  a  period,  later  than  that  of  Henry  VIL,  when 
a  control  over  the  subject's  free  right  of  doing  all  things  not 
t  unlawful  was  usurped  by  means  of  proclamations.  I'hese,  however, 
were  always  temporary,  and  did  not  affect  to  alter  the  established 
law.  But  though  it  would  be  difficult  to  assert  that  none  of  this 
kind  had  ever  been  issued  in  rude  and  irregular  times,  I  have  not 
observed  any  under  the  kings  of  the  Flantagenet  name  which 
evidently  transgress  the  boundaries  of  their  legal  prerogative. 

The  general  privileges  of  the  nation  were  far  more  secure  than 
those  of  private  men.  Great  violence  was  often  used  by  the  various 
officers  of  the  crown,  for  wliich  no  adequate  redress  could  be  pix)- 
cured ;  the  courts  of  justice  were  not  strong  enough,  whatever  might 
be  their  temper,  to  chastise  such  aggressions ;  juries,  through  in- 
timidation or  ignorance,  returned  such  verdicts  as  were  desired  by 
the  crown ;  and,  in  general,  there  was  perhaps  little  effective  re- 
straint upon  the  government,  except  in  the  two  articles  of  levying 
money  and  enacting  laws.  . 

§  4.  The  peers  alone,  a  small  body,  varying  from  about  fifty  to 
eighty  persons,  enjoyed  the  privileges  of  aristocracy ;  which,  except 
that  of  sitting  in  parliament,  were  not  very  considerable,  far  less 
oppressive.  All  below  them,  even  their  children,  were  commoners, 
and  in  the  eye  of  the  law  equal  to  each  other.  In  the  gradation  of 
ranks,  which,  if  not  legally  recognised,  must  still  subsist  through 
the  necessary  inequalities  of  birth  and  wealth,  we  find  the  gentry 
or  principal  landholders,  many  of  them  distinguished  by  knight- 
hood, and  all  by  bearing  coat  armour,  but  without  any  exclusive 
privilege ;  the  yeomanry,  or  small  freeholders  and  farmers,  a  very 
numerous  and  respectable  body,  some  occupying  their  own  estates, 
some  those  of  landlords ;  the  burgesses  and  inferior  inhabitants  of 
trading  towns ;  and,  lastly,  the  peasantry  and  labourers.  Of  these, 
in  earlier  times,  a  considerable  part,  though  not  perhaps  so  very 
large  a  proportion  as  is  usually  taken  for  granted,  had  been  in  the 
ignominious  state  of  villenage,  incapable  of  possessing  property  but 
at  the  will  of  their  lords.  They  had,  however,  gradaally  been « 
raised  above  this  servitude ;  many  had  acquired  a  stable  possession 
of  lands  under  the  name  of  copyholders ;  and  the  condition  of  mere 
villenage  was  become  rare. 

The  three  courts  at  Westminster — the  King's  Bench,  Common 
Pleas,  and  Exchequer — consisting  each  of  four  or  five  judges,  ad- 
ministered justice  to  the  whole  kingdom ;  the  first  having  an  appel- 
lant jurisdiction  over  the  second,  and  the  third  being  in  a  great 
measure  confined  to  causes  affecting  the  crown's  property.  But  as 
all  suits  relating  to  land,  as  well  as  most  others,  and  all  criminal 
indictments,  could  only  be  determined,  so  far  as  they  depended 
upon  oral  evidence,  by  a  jury  of  the  county,  it  was  necessary  that 
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justices  of  assize  and  gaol-delivery,  being  in  general  tbe  judges  of 
the  ooTirts  at  Westminster,  should  travel  into  each  county,  com- 
monly twice  a  year,  in  order  to  try  issues  of  fact,  so  called  in  dis- 
tinction from  issues  of  law,  where  the  suitors,  admitting  all  essential 
facts,  disputed  the  rule  applicable  to  them.  By  this  device,  which 
is  as  ancient  as  the  reign  of  Henry  II.,  the  fundamental  privilege 
of  trial  by  jury,  and  the  convenience  of  private  suitors,  as  well  as 
accused  persons,  were  made  consistent  with  an  uniform  jurispru- 
dence ;  and  though  the  reference  of  every  legal  question,  however 
insignificant,  to  the  courts  above  must  have  been  inconvenient  and 
expensive  in  a  still  greater  degree  than  at  present,  it  had,  doubtless, 
a  powerful  tendency  to  knit  together  the  different  .parts  of  England, 
to  check  the  influence  of  feudality  and  clanship,  to  make  the  in- 
habitants of  distant  counties  better  acquainted  with  the  capital  city 
and  more  accustomed  to  the  course  of  government,  and  to  impair 
the  spirit  of  provincial  patriotism  and  animosity.  The  minor  tri- 
bunals of  each  county,  hundred,  and  manor,  respectable  for  their 
antiquity  and  for  their  effect  in  preserving  a  sense  of  freedom  and 
justice,  had  in  a  great  measure,  though  not  probably  so  much  as  in 
modern  times,  gone  into  disuse.  In  a  few  counties  there  still 
remained  a  palatine  jurisdiction,  exclusive  of  the  king's  courts ;  but 
in  these  the  common  rules  of  law  and  the  mode  of  trial  by  jury 
were  preserved.  Justices  of  the  peace,  appointed  out  of  the  gentle- 
men of  each  county,  inquired  into  criminal  charges,  committed 
offenders  to  prison,  and  tried  them  at  their  quarterly  sessions, 
according  to  the  same  forms  as  the  judges  of  gaol-delivery. .  Tlie 
chartered  towns  had  their  separate  jurisdiction  under  the  municipal 
naagistracy. 

The  laws  against  theft  were  severe,  and  capital  punishments 
unsparingly  inflicted.  Yet  they  had  little  effect  in  repressing  acts  of 
violence,  to  which  a  rude  and  licentious  state  of  manners,  and 
very  imperfect  dispositions  for  preserving  the  public  peace,  naturally 
gave  rise.  These  were  frequently  perpetrated  or  instigated  by  men 
of  superior  wealth  and  power,  above  the  control  of  the  mere  officers 
of  justice.  Meanwhile  the  kingdom  was  increasing  in  opulence ; 
the  English  merchants  possessed  a  large  share  of  the  trade  of  the 
north ;  and  a  woollen  manufacture,  established  in  different  parts  of 
the  kingdom,  had  not  only  enabled  the  legislature  to  restrain  the 
import  of  cloths,  but  had  begun  to  supply  foreign  nations.  The 
population  may  probably  be  reckoned,  without  any  material  error, 
at  somewhat  above  three  millions,  but  by  no  means  distributed  in 
the  same  proportions  as  at  present ;  the  northern  counties,  especially 
I^ncashire  and  Cumberland,  being  very  ill  peopled,  and  the  in- 
habitants of  London  and  Westminster  not  exceeding  sixty  or  seventy 
thousand. 
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§  5.  Such  was  the  political  conditioa  of  England  when  Heniy 
Tudor,  the  only  living  representative  of  the  house  of  Lancaster, 
though  incapahle,  by  reason  of  the  illegitimacy  of  the  ancestor  who 
connected  him  \vith  it,  of  assertir^  a  just  right  of  inheritance,  he- 
came  master  of  the  throne  by  the  defeat  and  death  of  his  com- 
petitor at  Bosworth,  and  by  the  general  submission  of  the  kingdom. 
He  assumed  the  royal  title  immediately  after  his  victory,  aud 
summoned  a  parliament  to  recognise  or  sanction  his  possession. 
The  circumstances  were  by  no  means  such  as  to  offer  an  auspicious 
presage  for  the  future:  A  subdued  party  had  risen  from  the  ground, 
incensed  by  proscription  and  elated  by  success ;  the  late  battle  had 
in  effect  been  a  contest  between  one  usurper  and  another;  and 
England  had  little  better  prospect  than  a  renewal  of  that  desperate 
and  interminable  contention  which  pretences  of  hereditary  right 
have  so  often  entailed  upon  nations. 

A  parliament  called  by  a  conqueror  might  be  presumed  to  be 
itself  conquered.  Yet  this  assembly  did  not  display  so  servile  a 
temper,  or  so  much  of  the  Lancastrian  spirit  as  might  be  expected. 
It  was  "  ordained  and  enacted  by  the  assent  of  the  lords,  and  at  the 
request  of  the  commons,  that  the  inheritance  of  the  crowns  of 
England  and  France,  and  all  dominions  appertaining  to  them,  should 
remain  in  Henry  VII.  and  the  heirs  of  his  body  for  ever,  and  in 
none  other."  Words  studiously  ambiguous,  which,  while  they  avoid 
the  assertion  of  an  hereditary  right  that  the  public  voice  repelled, 
were  meant  to  create  a  parliamentary  title,  before  which  the  pre- 
tensions of  lineal  descent  were  to  give  way.  They  seem  to  make 
Henry  the  stock  of  a  new  dynasty.  But,  lest  the  spectre  of  inde- 
feasible right  should  stand  once  more  in  arms  on  the  tomb  of  the 
house  of  York,  the  two  houses  of  parliament  showed  an  earnest 
desire  for  the  king's  marriage  with  the  daughter  of  Edward  IV., 
who,  if  she  should  bear  only  the  name  of  royalty,  might  transmit 
an  undisputed  inheritance  of  its  prerogatives  to  her  posterity. 

§  6.  This  marriage,  and  the  king's  great  vigilance  in  guarding  his 
crown,  caused  his  reign  to  pass  with  considerable  reputation,  though 
not  without  disturbance.  He  had  to  learn,  by  the  extraordinary 
though  transient  success  of  two  impostors,  that  his  subjects  were 
still  strongly  infected  with  the  prejudice  which  had  (mce  overthrown 
the  family  he  claimed  to  represent.  Nor  could  those  who  served 
him  be  exempt  from  apprehensions  of  a  change  of  dynasty,  which 
might  convert  them  into  attainted  rebels.  The  state  of  the  nobles 
and  gentry  had  been  intolerable  during  the  alternate  proscriptions  of 
Henry  VI.  and  Edward  IV.  Such  apprehensions  led  to  a  very 
important  statute  in  the  eleventh  year  of  this  king's  reign,  intended, 
as  far  as  law  could  furnish  a  prospective  security  against  the 
violence  and  vengeance  of  factions,  to  place  the  civil  ^  duty  of 
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allegiance  on  a  just  and  reasonable  foundation,  Mid  Indii^ectly  to 
cat  away  the  distinction  between  govemmeDts  de  jure  and  de  facto. 
It  enacts,  after  reciting  that  subjects  by  reason  of  their  allegiance 
are  bound  to  serve  their  prince  for  the  time  being  against  every 
rebellion  tcad  power  raised  against  him,  that  *'  no  person  attending 
upon  the  king  and  sovereign  lord  of  this  land  for  the  time  being, 
aud  doing  him  true  and  faithful  service,  shall  be  convicted  of  high 
treason,  by  act  of  parliament  or  other  process  of  law,  nor  suffer  any 
forfeitm^  or  punishment ;  but  that  every  act  made  contrary  to  this 
statute  should  be  void  and  of  no  effect.'  The  endeavour  to  bind 
future  parliaments  was  of  course  nugatoiy ;  but  the  statute  remains 
an  unquestionable  authority  for  the  constitutional  maxim  that 
possession  of  the  throne  gives  a  sufficient  title  to  the  subject's 
allegiance,  and  justifies  his  resistance  of  those  who  may  pretend  to 
a  better  right.  It  was  much  resorted  to  in  argument  at  the  time  of 
the  revolution  and  in  the  subsequent  period. 

It  has  been  usual  to  speak  of  this  reign  as  if  it  formed  a  great 
epoch  in  our  constitution ;  the  king  having  by  his  politic  measures 
broken  the  power  of  the  barons  who  had  hitherto  withstood  the 
prerogative,  while  the  conmions  had  not  yet  risen  from  the  humble 
statioo  which  they  were  supposed  to  have  occupied.  I  doubt,  how- 
ever, whether  the  change  was  quite  so  precisely  referable  to  the 
time  of  Henry  YIL,  and  whether  his  policy  has  not  been  somewhat 
over-rated.  In  certain  respects  his  reign  is  undoubtedly  an  era  in 
our  history.  It  began  in  revolution  and  a  change  in  the  line  of 
descent.  It  nearly  coincides,  which  is  more  material,  with  the 
commencement  of  what  is  termed  modern  history,  as  distinguished 
from  the  middle  ages,  and  with  the  memorable  events  that  have  led 
us  to  make  that  leading  distinction,  especially  the  consolidation  of 
the  great  European  monarchies,  among  which  England  took  a  con- 
spicuous station.  But,  relatively  to  the  main  subject  of  our 
inquiry,  it  is  not  evident  that  Henry  VII.  carried  the  authority  of 
the  crown  much  beyond  the  point  at  which  Edward  IV .  had  left  it, 
llie  strength  of  the  nobility  had  been  grievously  impaired  by  the 
bloodshed  of  the  civil  wars,  and  the  attainders  that  followed  them. 
From  this  cause,  or  from  the  general  intimidation,  we  find,  as  I  have 
observed  in  another  work,  that  no  laws  favourable  to  public  liberty, 
or  remedial  with  respect  to  tho  aggressions  of  power,  were  enacted, 
or  (so  far  as  appears)  even  proposed  in  parliament,  during  the  reign 
of  Edward  lY. ;  the  first,  since  that  of  John,  to  which  such  a 
remark  can  be  applied.  The  commons,  who  had  not  always  been 
80  humble  and  abject  as  smatterers  in  history  are  apt  to  fancy,  were 
by  this  time  much  degenerated  from  the  spirit  they  had  displayed 
under  Edward  III.  and  Richard  II.    Thus  the  founder  of  the  line 

«  Stat  II  H.  7,  c  1. 
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of  Tudor  came,  not  certainly  to  an  absolute,  but  a  vigorous  prero- 
gative, which  his  cautious,  dissembling  temper  and  close  attention 
to  business  were  well  calculated  to  extend. 

The  laws  of  Henry  VII.  have  been  highly  praised  by  Lord  Bacon 
as  "deep  and  not  vulgar,  not  made  upon  the  spur  of  a  particular 
occasion  for  the  present,  but  out  of  providence  for  the  future,  to 
make  the  estate  of  his  people  still  more  and  more  happy,  after  the 
manner  of  the  legislators  in  ancient  and  beroical  times.''  But  when 
we  consider  how  very  few  kings  or  statesmen  have  displayed  this 
•prospective  wisdom  and  benevolence  in  legislation,  we  may  hesitate 
a  little  to  bestow  so  rare  a  praise  upon  Henry.  Like  the  laws  of  all 
other  times,  his  statutes  seem  to  have  had  no  further  aim  than  to 
remove  some  immediate  mischief,  or  to  promote  some  particular  end. 
One,  however,  has  been  much  celebrated  as  an  instance  of  his  saga- 
cious policy  and  as  the  principal  cause  of  exalting  the  royal  authority 
upon  the  ruins  of  the  aristocracy  ;  I  mean  the  statute  of  Fines  (as 
one  passed  in  the  fourth  year  of  his  reign  is  commonly  called), 
which  is  supposed  to  have  given  the  power  of  alienating  entailed 
lands.' 

§  7.  The  two  first  of  the  Tudors  rarely  experienced  opposition  but 
when  they  endeavoured  to  levy  money.  Taxation,  in  the  eyes  of 
their  subjects,  was  so  far  from  being  no  tyranny,  that  it  seemed  the 
only  species  worth  a  complaint.  Henry  VII.  obtained  from  his 
first  parliament  a  grant  of  tonnage  and  poundage  during  life, 
according  to  several  precedents  of  former  reigns.  But  when  general 
subsidies  were  granted,  the  same  people,  who  would  have  seen  an 
innocent  man  leii  to  prison  or  the  scaffold  with  little  attention, 
twice  broke  out  into  dangerbus  rebellions ;  and  as  these,  however 
arising  from  such  immediate,  discontent,  were  yet  a  good  deal  con- 
nected with  the  opinion  of  Henry's  usurpation  and  the  claims  of  a 
pretender,  it  was  a  necessary  policy  to  avoid  too  frequent  imposition 
of  burdens  upon  the  poorer  classes  of  the  community.  He  had 
recourse  accordingly  to  the  system  of  benevolences,  or  contributions 
apparently  voluntary,  though  in  fact  extorted  from  his  richer 
subjects.  These,  having  become  an  intolerable  grievance  under 
Edward  IV.,  were  abolished  in  the  only  parliament  of  Richard  III. 
with  strong  expressions  of  indignation.  But  in  the  seventh  year  of 
Henry's  reign,  when,  after  having  with  timid  and  parsimonious 
hesitation  suffered  the  marriage  of  Anne  of  Brittany  with  Charles 
VIII.,  he  was  compelled  by  the  national  spirit  to  make  a  demon- 
stration of  war,  he  ventured  to  try  this  unfair  and  unconstitutional 
method  of  obtaining  aid ;  which  received  afterwards  too  much  of  a 
parliamentary  sanction  by  an  act  enforcing  the  payment  of  arrears 
of  money  which  private  men  had  thus  been  prevailed  upon   to 

3  See  Note  at  end  of  chapter,  on  the  intention  and  effect  of  this  Statute. 
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promise.^  The  statute,  indeed,  of  Richard  is  so  expressed  as  not 
clearly  to  forbid  the  solicitation  of  voluntary  gifts,  which  of  coui'se 
rendered  it  almost  nugatory. 

Archbishop  Morton  is  famous  for  the  dilemma  which  he  proposed 
to  merchants  and  others  whom  he  solicited  to  contribute.  He  told 
those  who  lived  handsomely  that  th^ir  opulence  was  manifest  by 
their  rate  of  expenditure.  Those,  again,  whose  course  of  living  was 
less  sumptuous,  must  have  grown  rich  by  their  economy.  Either 
class  could  well  afford  assistance  to  their  sovereign.  This  piece  of 
logic,  unanswerable  in  the  mouth  of  a  privy  councillor,  acquired  the 
name  of  Morton's  fork.  Henry  doubtless  reaped  great  profit  from 
these  indefinite  exactions,  miscalled  benevolences.  But,  insatiate 
of  accumulating  treasure,  he  discovered  other  methods  of  extortion, 
still  more  odious,  and  possibly  more  lucrative.  Many  statutes  bad 
been  enacted  in  preceding  reigns,  sometimes  rashly  or  from  temporary 
motives,  sometimes  in  opposition  to  prevailing  usages  which  they 
could  not  restrain,  of  which  the  pecuniary  penalties,  though  ex- 
ceedingly severe,  were  so  little  enforced  as  to  have  lost  their  terror. 
These  his  ministers  raked  out  from  oblivion ;  and,  prosecuting  such 
as  could  afford  to  endure  the  law's  severity,  filled  his  treasury  with 
the  dishonourable  produce  of  amercements  and  forfeitures.  The 
feudal  rights  became,  as  indeed  they  always  had  been,  instrumental 
to  oppression.  The  lands  of  those  who  died  without  heirs  fell  back 
to  the  crown  by  escheat  It  was  the  duty  of  certain  officers  in 
every  county  to  look  after  its  rights.  The  king's  title  was  to  be 
found  by  the  inquest  of  a  jury,  summoned  at  the  instance  of  the 
escheator,  and  returned  into  the  exchequer.  It  then  became  a 
matter  of  record,  and  could  not  be  impeached.  Hence  the  escheators 
taking  hasty  inquests,  or  sometimes  falsely  pretending  them, 
defeated  the  right  heir  of  his  succession.  Excessive  fines  were  im- 
posed on  granting  livery  to  the  king's  wards  on  their  majority. 
Informations  for  intrusions,  criminal  indictments,  outlawries  on 
civil  process,  in  short,  the  whole  course  of  justice,  furnished  pre- 
tences for  exacting  money ;  while  a  host  of  dependents  on  the  court, 
suborned  to  play  their  part  as  witnesses,  or  even  as  jurors,  rendered 
it  hardly  possible  for  the  most  innocent  to  escape  these  penalties. 
Empson  and  Dudley  are  notorious  as  the  prostitute  instruments  of 
Henry's  avarice  in  the  later  and  more  unpopular  years  of  his  reign ; 
but  they  dearly  purchased  a  brief  hour  of  favour  by  an  ignominious 
aeath  and  perpetual  infamy.  The  avarice  of  Henry  YII.,  as  it 
rendered    his    government    unpopular,  which    had    always    been 

*  SfcaL  11  H  7,  a  10.  Bacon  says  the  to  have  been  "granted  l^dlveiB  of  yoar 
b^nevolenoe  was  granted  by  act  of  par-  sntilects  severally;"  and  contains  a  pro- 
|uin^>nt^  which  Hume  shows  to  be  a  mis-  vision  that  no  heir  shall  be  charged  on 
ukft.    The  preamble  of  ll  U.  7  recites  it     aooonnt  of  hl^i  ancestor's  promise. 
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peaurious,  must  be  deemed  a  drawback  from  the  wisdom  ascribed  to 
Lim ;  though  by  his  good  fortune  it  answered  the  end  of  invigorating 
Lis  power.  By  these  fines  and  forfeitures  he  impoverished  and  in- 
timidated the  nobility.  The  earl  of  Oxford  compounded,  by  the 
payment  of  15,000  pounds,  for  the  penalties  he  had  incurred  by 
keeping  retainers  in  livery ;  a  practice  mischievous  and  illegal,  but 
too  customary  to  have  been  punished  before  this  reign.  Even  the 
kiug^s  clemency  seems  to  have  been  infliienced  by  the  sordid  motive 
of  selling  pardons ;  and  it  has  been  shown  that  he  made  a  profit  of 
every  office  in  his  court,  and  received  money  for  conferring 
bishoprics. 

It  is  asserted  by  early  writers,  though  perhaps  only  on  conjecture, 
that  he  left  a  sum,  thus  amiassed,  of  no  less  than  1,800,000  pounds 
at  his  decease.  This  treasure  was  soon  dissipated  by  his  successor, 
who  had  recourse  to  the  assistance  of  parliament  in  the  very  first 
year  of  his  reign.  The  foreign  policy  of  Henry  VIII.,  far  unlike 
that  of  his  father,  was  ambitious  and  enterprising.  No  former  king 
had  involved  himself  so  frequently  in  the  labyrinth  of  continental 
alliances.  They  naturally  drew  the  king  into  heavy  expenses,  and, 
together  with  his  profusion  and  love  of  magnificence,  rendered  bis 
government  very  burthensome.  At  his  accession,  however,  the 
rapacity  of  his  father's  administration  had  excited  such  universal 
discontent,  that  it  was  found  expedient  to  conciliate  the  nation. 
An  act  was  passed  in  his  first  parliament  to  correct  the  abuses  that 
had  prevailed  in  6uding  the  king's  title  to  lands  by  escheat.  The 
same  parliament  repealed  the  law  of  the  late  reign  enabling  justices 
of  assize  and  of  the  peace  to  determine  all  offences,  except  treason 
and  felony,  against  any  statute  in  force,  without  a  jury,  upon  in- 
formation in  tJie  king's  name.  This  serious  innovation  had  eividently 
been  prompted  by  the  spirit  of  rapacity,  which  probably  some 
honest  juries  had  shown  courage  enough  to  withstand.  It  was  a 
much  less  laudable  concession  to  the  vindictive  temper  of  an  injured 
people,  seldom  unwilling  to  see  bad  methods  employed  in  punisbing 
bad  men,  that  Empson  and  Dudley,  who  might  perhaps  by  stretch- 
ing the  prerogative  have  incurred  the  penalties  of  a  misdemeanor, 
were  put  to  death  on  a  frivolous  charge  of  high  treason.* 

§  8.  The  demands  made  by  Henry  VIII.  on  Parliament  were  con- 
siderable, both  in  frequency  and  amount.  Notwithstanding  the 
servility  of  those  times,  it  sometimes  attempted  to  make  a  stand 
against  these  inroads  upon  the  public  purse.  Wolsey  came  into  the 
house  of  commons  in  1523,  and  asked  for  800,000?.,  to  be  raised  by 
a  tax  of  one-fifth  upon  lauds  and  goods,  in  order  to  prosecute  the 
war   just  commenced  against   France.     Sir.   Thomas  More,   then 

*  They  were  convicted  by  a  Jury,  and  not  executed  for  more  than  a  year  after 
ifterwaids  attainted  by  parliament,  but     the  king's  aooession. 
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speaker,  ia  said  to  have  urged  the  house  to  acquiesce.  But  the  sum 
demanded  was  so  much  beyoud  auy  precedent  that  all  the  inde-. 
pendent  members  opposed  a  vigorous  resistance.  The  debates  lasted 
fifteen  or  sixteen  days.  A  considerable  part  of  the  commons  appears 
to  have  consisted  of  the  king's  household  officers,  whose  influence, 
with  the  utmost  difficulty,  obtained  a  grant  much  inferior  to  the 
cardinal's  requisition,  and  payable^  by  instalments  in  four  years. 
But  Wolsey,  greatly  dissatisfied  with  this  imperfect  obedience,  com- 
pelled the  people  to' pay  up  the  whole  subsidy  at  once." 

No  parliament  was  assembled  for  nearly  seven  years  after  this 
time.  Wolsey  had  already  resorted  to  more  arbitrary  methods  of 
raising  money  by  loans  and  benevolences.^  The  year  before  this 
debate  in  the  commons  he  borrowed  twenty  thousand  pounds  of  the 
city  of  London ;  yet  so  insufficient  did  that  appear  for  the  king's 
exigencies,  that  within  two  months  commissioners  were  appointed 
throughout  the  kingdom  to  swear  every  man  to  the  value  of  his 
possessions,  requiring  a  rateable  part  according  to  such  declaration. 
Such  unparalleled  violations  of  the  clearest  and  most  important 
privilege  that  belonged  to  Englishmen  excited  a  general  apprehen- 
sion. Fresh  commissioners,  however,  were  appointed  in  1525,  with 
instructions  to  demand  the  sixth  part  of  every  man's  substance, 
]Ayable  in  money,  plate,  or  jewels,  according  to  the  last  valuation. 
This  demand  Wolsey  made  in  person  to  the  mayor  and  chief  citizens 
of  London.  They  attempted  to  remonstrate,  but  were  warned  to 
beware,  lest  "  it  might  fortune  to  cost  some  their  heads."  Some  were 
sent  to  prison  for  hasty  words,  to  which  the  smart  of  injury  excited 
them.  The  clergy,  from  whom,  according  to  usage,  a  larger  measure 
of  contribution  was  demanded,  stood  upon  their  privilege  to  grant 
their  money  only  in  convocation,  and  denied  the  right  of  a  king  of 
England  to  ask  any  man's  money  without  authority  of  parliament. 
The  rich  and  poor  agreed  in  cursing  the  cardinal  as  the  subverter  of 
their  laws  and  liberties ;  and  said,  *'  if  men  should  give  their  goods 
by  a  commission,  then  it  would  be  worse  than  the  taxes  of  France, 
and  England  should  be  bond,  and  not  free."  Nor  did  their  dis- 
content terminate  in  complaints.  The  commissionera  met  with 
forcible  opposition  in  several  counties,  and  a  serious  insurrection 
broke  out  in  Suffolk.    So  menacing  a  spirit  overawed  the  proud 


*  Roper's   Life  of  More.     Hall,    656,  was  granted  by  his  first  parliament,  stat. 

673.     Tbla  chronicler,  who  wrote  under  1  U.  8,  c.  20,  as  will  be  found  even  in 

Edward  VL,  Is  oar  best  witness  for  the  Buffhead's  table  of  contents,  though  not 

events  of  Heniy's  reign.  in  the  body  of  his  volume ;  and  the  act  L« 

'  I  may  notice  here  a  mistake  of  Mr.  of  course  printed  at  length  in  the  grent 
Hume   and    Dr.   Lingard.      They   assert  edition  of  the  statutes.    That  which  pro- 
Henry   to    have    received    tonnage    and  bably  by  its  title  gave  rise  to  the  ema 
poundage   several   years  before    it   was  6  H.  8,  c.  13,  has  a  different  object, 
vested  In  him  by  the  leipsUture     But  it 
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tempers  of  Henry  and  his  minister,  who  found  it  necessary^  not  only 
to  pardon  all  those  concerned  in  these  tomults,  but  to  recede  alto- 
gether upon  some  frivolous  pretexts  from  the  illegal  exaction,  re- 
voking the  commissions,  and  remitting  all  sums  demanded  under 
them.  They  now  resorted  to  the  more  specious  request  of  a  volun- 
tary benevolence.  This  also  the  citizens  of  London  endeavoured  to 
repel,  by  alleging  the  statute  of  Bichard  III.  But  it  was  answered, 
that  he  was  an  usurper,  whose  acts  did  not  oblige  a  lawful  sovereign. 
It  does  not  appear  whether  or  not  Wolsey  was  more  successful  in 
this  new  scheme ;  but,  generally,  rich  individuals  had  no  remedy 
but  to  compound  with  the  govemmenfil 

No  very  material  attempt  had  been  made  since  the  reign  of 
Edward  III.  to  levy  a  general  imposition  without  consent  of  parlia- 
ment, and  in  the  most  remote  and  irregular  times  it  would  be  diffi- 
cult to  find  a  precedent  for  so  universal  and  enormous  an  exaction ; 
since  tallages,  however  arbitrary,  were  never  paid  by  the  barons  or 
freeholders,  nor  by  their  tenants ;  and  the  aids  to  which  they  were 
liable  were  restricted  to  particular  cases.  If  Wolsey,  therefore,  could 
have  procured  the  acquiescence  of  the  nation  under  this  yoke,  there 
would  probably  have  .been  an  end  of  parliaments  for  all-ordinary 
purposes,  though,  like  the  states  general  of  France,  they  might  still 
be  convoked  to  give  weight  and  security  to  great  innovations.  But 
the  courage  and  love  of  freedom  natural  to  the  English  commons, 
speaking  in  the  hoarse  voice  of  tumult,  though  very  ill  supported  by 
their  superiors,  preserved  us  in  so  great  a  peril. 

§  9.  If  we  justly  regard  with  detestation  the  memory  of  those 
ministers  who  have  aimed  at  subverting  the  liberties  of  their 
country,  we  shall  scarcely  approve  the  partiality  of  some  modem 
historians  towards  cardinal  Wolsey;  a  partiality,  too,  that  con- 
tradicts the  general  opinion  of  his  contemporaries.  Haughty  beyond 
comparison,  negligent  .of  the  duties  and  decorums  of  his  station, 
profuse  as  well  as  rapacious,  obnoxious  alike  to  his  own  order  and  to 
the  laity,  his  fall  had  long  been  secretly  desired  by  the  nation,  and 
contrived  by  his  adversaries.  His  generosity  and  magnificence 
seem  rather  to  have  dazzled  succeeding  ages  than  his  own.  But,  in 
fact,  his  best  apology  is  the  disposition  of  his  master.  The  latter 
years  of  Henry's  reign  were  far  more  tyrannical  than  those  during 
which  he  listened  to  the  counsels  of  Wolsey ;  and  though  this  was 
principally  owing  to  the  peculiar  circumstances  of  the  latter  period, 
it  is  but  equitable  to  allow  some  praise  to  a  minister  for  the  mischief 
which  he  may  be  presumed  to  have  averted..  Had  a  nobler  spirit 
animated  the  parliament  which  met  at  the  era  of  Wolsey's  fall,  it 
might  have  prompted  his  impeachment  for  gross  violations  of 
liberty.  But  these  were  not  the  offences  that  had  forfeited  his 
prince's  favour,  or  that  they  dared  bring  to  justice.     They  were  not 
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absent,  perhaps,  from  the  recollection  of  some  of  those  who  took  a 
part  in  prosecuting  the  fallen  minister.  I  can  discover  no  better 
apology  for  Sir  Thomas  More's  participation'  in  impeaching  Wolscy 
on  articles  so  frivolous  that  they  have  served  to  redeem  his  fame 
with  later  times,  than  his  knowledge  of  weightier  offences  against 
the  common  weal  which  could  not  be  alleged,  and  especially  the 
commissions  of  1525.^  But  in  truth  this  parliament  showed  little 
outward  disposition  to  object  any  injustice  of  such  a  kind  to  the 
cardinal.  Ihey  professed  to  take  upon  themselves  to  give  a  sanc- 
tion to  his  proceedings,  as  if  in  mockery  of  their  own  and  their 
country's  liberties.  They  passed  a  statute,  the  most  extraordinary, 
perhax>s,  of  those  strange  times,  wherein — 

"  They  do,  for  themselves  and  all  the  whole  body  of  the  realm  which 
they  represent,  freely,  liberally,  and  absolutely,  give  and  grant  unto 
the  king's  highness,  by  authority  of  this  present  parliament,  all  and 
every  sum  and  sums  of  money  which  to  them  and  every  "bf  them  is, 
ought,  or  might  be  due,  by  reason  of  any  money,  or  any  other  thing, 
to  his  grace  at  any  time  heretofore  advanced  or  paid  by  way  of  trust 
or  loan,  either  upon  any  letter  or  letters  under  the  king's  privy  seal, 
general  or  particular,  letter  missive,  promise,  bond,  or  obligation  of 
re-payment,  or  by  any  taxation  or  other  assessing,  by  virtue  of  any 
commission  or  commissions,  or  by  any  other  mean  or  means,  whatever 
it  be,  heretofore  passed  for  that  purpose."* 

This  extreme  servility  and  breach  of  trust  naturally  excited  loud 
murmurs;  for  the  debts  thus  released  had  been  ai^signed  over  by 
many  to  their  own  creditors,  and,  having  all  the  security  both  of  the 
king^s  honour  and  legal  obligation,  were  reckoned  as  valid  as  any 
other  property.  It  is  said  by  Hall  that  most  of  this  house  of  com- 
mons held  offices  under  the  crown.  This  illaudable  precedent  \yas 
remembered  in  1544,  when  a  similar  act  passed,  releasing  to  the 
king  all  moneys  borrowed  by  him  since  1542,  with  the  additional 
provision,  that  if  he  should  have  already  discharged  any  of  these 
debts,  the  party  or  his  heirs  should  repay  his  majesty. 

§  10.  Henry  had  once  more  recourse,  about  1545,  to  a  general 
exaction,  miscalled  benevolence.  The  couucirs  instructions  to  the 
commissioners  employed  in  levying  it  leave  no  doubt  as  to  its  com- 
pulsory character.  They  were  directed  to  incite  all  men  to  a  loving 
contribution  according. to  the  rates  of  their  substance,  as  they  were 

*  The  word  impeachment  is  not  very  I  am  disposed  to  conjecture,  from  Crom- 

accurately  appUcable  to  these  proceedings  well's  character  and  that  of  the  bouse  of 

against  Wolsey ;  since  the  articles  were  commons,  as  well  as  from  some  pa-ssages 

first  presented  to  the  upper  house,  and  of  Henry's  subsequent  behaviour  towards 

sent  down  to  the  commons,  where  Crom-  the  cardinal,  that  it  was  not  the  king's 

well  so  ably  defended  his  fallen  master  intention  to  follow  up  this  prosecution,  at 

that  nothing  was  done  upon  them.    "  Upon  least  for  the  present, 
this  hoa*^  beginning,"  says  lord  Herbert,         •  Rot.  Pari.  vi.  l(>4.    Burnet,  AppendUc, 

**  Ciomwell  obtained  hUi  first  nputution."  No.  31. 
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assessed  at  the  last  sabsidy,  calliiig  on  no  obe  whose  lands  were  of 
less  value  thpi  40«.  or  whose  chattels  were  less  than  15Z.  It  is 
intimated  that  the  least  which  his  majesty  could  reasonably  accept 
would  be  twenty  pence  in  the  pound  on  the  yearly  value  of  land^ 
and  half  that  sum  on  moveable  goods.  They  are  to  summon  but  a 
few  to  attend  at  one  time,  and  to  commune  with  every  one  aparf^ 
'*  less  some  one  unreasonable  man,  amongst  so  many,  forgetting  his 
duty  towards  God,  his  sovereign  lord,  and  his  country,  may  go 
about  by  his  malicious  frowardness  to  silence  all  the  rest,  be  they 
never  so  well  disposed."  They  were  to  use  ''good  words  and 
amiable  behaviour,**  to  induce  men  to  contribute,  and  to  dismiss 
the  obedient  with  thanks.  But  if  any  person  should  withstand 
their  gentle  solicitations,  alleging  either  poverty  or  some  other 
pretence  which  the  commissioners  should  deem  unfit  to  be  allowed, 
then,  after  failure  of  persuasions  and  reproaches  for  ingratitude,  they 
were  to  command  his  attendance  before  the  privy  council,  at  such 
time  as  they  should  appoint,  to  whom  they  were  to  certify  his  beha- 
viour, enjoining  him  silence  in  the  mean  time,  that  his  evil  example 
might  not  corrupt  the  better  disposed.** 

It  is  only  through  the  accidental  publication  of  some  family 
papers  that  we  have  become  acquainted  with  this  document,  so 
curiously  illustrative  of  the  government  of  Henry  VIII.  Prom 
the  same  authority  may  be  exhibited  a  particular  specimen  of  the 
consequences  that  awaited  the  refusal  of  this  benevolence.  One 
Richard  Reed,  an  alderman  of  London,  had  stood  alone,  as  is  said, 
among  his  fellow-citizens,  in  refusing  to  contribute. '  It  was  deemed 
expedient  not  to  overlook  this  disobedience ;  and  the  course  adopted 
in  punishing  it  is  somewhat  remarkable.  The  English  army  was 
then  in  the  field  on  the  Scots  border.  Reed  was  sent  down  to  serve 
as  a  soldier  at  his  own  charge ;  and  the  general,  sir  Ralph  Ewer, 
received  intimations  to  employ  him  on  the  hardest  and  most  perilous 
duty,  and  subject  him,  when  in  garrison,  to  the  greatest  privations, 
that  he  might  feel  the  smart  of  his  folly  and  sturdy  disobedience. 
*'  Finally,"  the  letter  concludes,  **  you  must  use  him  in  all  things 
according  to  the  sharpe  disciplyne  militar  of  the  northern  wars.*^* 
It  is  natural  to  presume  that  few  would  expose  themselves  to  the 
treatment  of  this  unfortunate  citizen ;  and  that  the  commissioners 

10  Lodgc'8  IllnsitTations  of  British  His-  The  whole  produced  119,58U.  It.  6d^  be- 

tory,  1.  711.    Strype's  Eccles.  Memorials,  rides  arrears. 

Appendix,  n.  119.  The  sums  raised  ft*om  "  Lodge,  p.  80.  Lord  Herbert  men- 
different  counties  for  this  benevolence  tlons  this  story,  and  observes,  that  Reed 
afford  a  sort  of  criterion  of  their  relative  having  been  taken  by  the  Scots,  was 
opulence.  Somerset  gave  68071  ;  Kent,  compelled  to  pay  much  more  for  his 
64712.;  Suffolk,  45122  ;  Norfolk,  40461.;  ransom  than  the  benevolence  required  of 
Devou,  46272.;  Essex,  50612.;  but  Lan-  him. 
coster  only  6602.,  and  Cumberland  6742. 
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whom  we  find  appointed  two  years  afterwards  in  every  county,  to 
obtain  from  the  king's  subjects  as  much  as  they  would  willingly 
give,  if  they  did  not  always  find  perfect  readiness,  had  not  to 
complain  of  many  peremptory  denials. 

§  11 .  Such  was  the  security  that  remained  against  arbitrary  taxa- 
tion under  the  two  Henries.  Were  men's  lives  better  protected  from 
unjust  measures,  and  less  at  the  mercy  of  a  je€klous  court  ?  It 
cannot  be  necessary  to  expatiate  very  much  on  this  subject  in  a 
work  that  supposes  the  reader's  acquaintance  with  the  conmion 
facts  of  our  history ;  yet  it  would  leave  the  picture  too  imperfect, 
were  I  not  to  recapitulate  the  more  striking  instances  of  sanguinary 
injustice,  that  have  cast  so  deep  a  shade  over  the  memory  of  these 
princes. 

The  duke  of  Clarence,  attainted  in  the  reign  of  his  brother 
Edward  IV.,  left  one  son,  whom  his  uncle  restored  to  the  title  of 
earl  of  Warwick.  This  boy,  at  the  accession  of  Henry  VH.,  being 
then  about  twelve  years  old,  was  shut  up  in  the  Tower.  Fifteen 
years  of  captivity  had  elapsed,  when,  if  we  trust  to  the  common 
story,  having  unfortunately  become  acquainted  with  his  fellow- 
prisoner  Perkin  Warbeck,  he  listened  to  a  scheme  for  their  escape, 
and  would  probably  not  have  been  averse  to  second  the  ambitious 
views  ot  that  young  man.  But  it  was  surmised,  with  as  much  like^ 
lihood  as  the  character  of  both  parties  could  give  it,  that  the  king 
had  promised  Ferdinand  of  Aragon  to  remove  the  earl  of  Warwick 
out  of  the  way,  as  the  condition  of  his  daughter's  marriage  with  the 
prince  of  Wales,  and  the  best  means  of  securing  their  inheritance. 
Warwick  accordingly  was  brought  to  trial  for  a  conspiracy  to 
overturn  the  government ;  which  he  was  induced  to  confess,  in  the 
hope,  as  we  must  conceive,  and  perhaps  with  an  assurance,  of 
parflon,  and  was  immediately  executed. 

The  nearest  heir  to  the  bouse  of  York,  after  the  queen  and  her 
children  and  the  descendants  of  the  duke  of  Clarence,  was  a  son  of 
Edward  IV.'s  sister,  the  earl  of  Suffolk,  whose  elder  brother,  the 
earl  of  Lincoln,  had  joined  in  the  rebellion  of  Lambert  Simnel,  and 
perished  at  the  battle  of  Stoke.  Suffolk,  having  killed  a  man  in  an 
affray,  obtained  a  pardon,  which  the  king  compelled  him  to  plead  in 
open  court  at  his  arraignment.  This  laudable  impartiality  is  said 
to  have  given  him  offence,  and  provoked  his  flight  into  the  Nether- 
lands ;  whence,  being  a  man  of  a  turbulent  disposition,  and  partaking 
in  the  hatred  of  his  family  towards  the  house  of  Lancaster,  he 
engaged  in  a  conspiracy  with  some  persons  at  home,  which  caused 
him  to  be  attainted  of  treason.  Some  time  afterwards,  the  arch- 
duke Philip,  having  been  shipwrecked  on  the  coast  of  England, 
found  himself  in  a  sort  of  honourable  detention  at  Henry's  court. 
Oo  consenting  to  his  departure,  the  king  requested  him  to  send  over 


16  DUKE  OF  BUCKmGHAM.  Chat.  I. 

the  earl  of  Suffolk ;  and  Philip,  though  not  insensible  to  the  breach 
of  hospitality  exacted  from  him,  was  content  to  satisfy  his  honour 
by  obtaining  a  promise  that  the  prisooer's  life  should  be  spared. 
Henry  is  said  to  have  reckoned  this  engagement  merely  personal, 
and  to  have  left  as  a  last  injunction  to  his  successor,  that  he  should 
carry  into  effect  the  sentence  against  Suffolk.  Though  this  was  an 
evident- violation  of  the  promise  in  its  spirit,  yet  Henry  VIIL,  after 
the  lapse  of  a  few  years,  with  no  new  pretext,  caused  him  to  be 
executed. 

The  duke  of  Buckingham,  representing  the  ancient  family  of 
Stafford,  and  hereditary  high  constable  of  England,  stood  the  first 
in  rank  and  consequence,  perhaps  in  riches,  among  the  nobility. 
But  being  too  ambitious  and  arrogant  for  the  age  in  which  he  was 
bom,  he  drew  on  himself  the  jealousy  of  the  king  and  the  resent- 
ment of  Wolsey.  The  evidence  on  his  trial  for  high  treason  was 
almost  entirely  confined  to  idle  and  vaunting  language,  held  with 
servants  who  betrayed  his  confidence,  and  soothsayers  whom  he  had 
believed.  As  we  find  no  other  persons  charged  as  parties  with  him, 
it  seems  manifest  that  Buckingham  was  innocent  of  any  real  con- 
spiracy. His  condemnation  not  only  gratified  the  cardinal  s  revenge, 
but  answered  a  very  constant  purpose  of  the  Tudor  government, 
that  of  intimidating  the  great  families  from  whom  the  preceding 
dynasty  had  experienced  so  much  disquietude." 

§  12.  The  execution,  however,  of  Suffolk  was  at  least  not  contrary 
to  law ;  and  even  Buckingham  was  attainted  on  evidence  which, 
according  to  the  tremendous  latitude  with  which  the  law  of  treason 
had  been  construed,  a  court  of  justice  could  not  be  expected  to  dis- 
regai-d.  But  after  the  fall  of  Wolsey,  and  Henry's  breach  with  the 
Roman  see,  his  fierce  temper,  strengthened  by  habit  and  exasperated 
by  resistance,  demanded  more  constant  supplies  of  blood  ;  and  many 
perished  by  sentences  which  we  can  hardly  prevent  ourselves  fn>m 
considering  as  illegal,  because  the  statutes  to  which  they  might  be 
conformable  seem,  from  their  temporary  duration,  their  violence,  and 
the  passiveness  of  the  parliaments  that  enacted  them,  rather  like 
arbitrary  invasions  of  the  law  than  alterations  of  it.  By  an  act  of 
1534,^  an  oath  was  imposed  to  maintain  the  succession  in  the  heirs 
of  the  king's  second  marriage,  in  exclusion  of  the  princess  Maiy, 
and  made  it  misprision  of  treason  to  refuse  to  take  this  oath.  On 
this  Sir  Thomas  More  and  Bishop  Fisher,  who  scrupled  the  preamble 
to  the  oath,  denying  the  pope's  right  of  dispensation,  though  they 

12  Hall,  622.    Hume,  who  is  favourable  adds,  that  his  crime  proceeded  more^  from 

to  Wolsey,  says,  "There  is  no  reason  to  Indiscreilon  than  deliberate   malice.     In 

f^ink  the  sentence  against  Buckingham,  fact,  the  condemnation  of  this  great  noble 

-it."    But  no  one  who  reads  the  trial  was  owlug  to  Wolsey's  resentment,  acting 

id  any  evidence  to  hstisfy  a  reason-  on  the  savage  temper  of  Henry. 

ud;  and  Hume  himself  soon  after  i*  25  H.  b,  c.  22. 
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would  have  sworn  to  the  succession  itself,  as  a  legislative  enactment, 
Trere  convicted  and  imprisoned.  But  a  subsequent  statute,  26  H.  8, 
c.  13,  made  it  high  treason  to  wish  by  words  to  deprive  the  king  of 
his  title,  name,  or  dignity ;  and  the  appellation  Supreme  Head  being 
part  of  this  title,  not  only  More  and  Fisher,  but  several  others, 
suffered  death  on  this  construction. 

The  sudden  and  harsh  innovations  made  by  Henry  in  religion,  as 
to  which  every  artifice  of  concealment  and  delay  is  required,  his 
destruction  of  venerable  establishments,  his  tyranny  over  the 
recesses  of  the  conscience,  excited  so  dangerous  a  rebellion  in 
the  north  of  England  that  his  own  general,  the  duke  of  Norfolk, 
thought  it  absolutely  necessary  to  employ  measures  of  conciliation. 
The  insurgents  laid  down  their  arms  on  an  unconditional  promise  of 
amnesty.  But  another  rising  having  occurred  in  a  dififerent  quarter, 
the  king  ma^e  use  of  this  pretext  to  put  to  death  some  persons  of 
superior  rank,  who,  though  they  had,  voluntarily  or  by  compulsion, 
partaken  in  the  first  rebellion,  had  no  concern  in  the  second,  and  to 
let  loose  military  law  upon  their  followers.  Nor  was  his  vengeance 
confined  to  those  who  had  evidently  been  guilty  of  these  tumults. 
It  is,  indeed,  unreasonable  to  deny  that  there  might  be,  nay,  there 
probably  were,  some  real  conspirators  among  those  who  suffered 
on  the  scaffolds  of  Henry.  Yet  in  the  proceedings  against  the 
countess  of  Salisbury,  an  aged  woman,  but  obnoxious  as  the 
daughter  of  the  duke  of  Clarence  and  mother  of  Reginald  Pole,  an 
active  instrument  of  the  pope  in  fomenting  rebellion,  against  the 
abbots  of  Reading  and  Glastonbury,  and  others  who  were  implicated 
in  charges  of  treason  at  this  period,  we  find  so  much  haste,  such 
neglect  of  judicial  forms,  and  so  bloodthirsty  a  determination  to 
obtain  convictions,  that  we  are  naturally  tempted  to  reckon  them 
among  the  victims  of  revenge  or  rapacity. 

§  13.  It  was  probably  during  these  prosecutions  that  Cromwell,  a 
man  not  destitute  of  liberal  qualities,  but  who  is  liable  to  the  one 
great  reproach  of  having  obeyed  too  implicitly  a  master  whose  com- 
mands were  crimes,  inquired  of  the  judges  whether,  if  parliament 
should  condemn  a  man  to  die  for  treason  without  hearing  him,  the 
attainder  could  ever  be  disputed.  They  answered  that  it  was  a 
dangerous  question,  and  that  parliament  should  rather  set  an 
example  to  inferior  courts  by  proceeding  according  to  justice.  But 
being  pressed  to  reply  by  the  king's  express  commandment,  they 
said  that  an  attainder  in  parliament,  whether  the  party  had  been 
heard  or  not  in  his  defence,  could  never  be  reversed  in  a  court  of 
law.  No  proceedings,  it  is  said,  took  place  against  the  person 
intended,  nor  is  it  known  who  he  was.  But  men  prone  to  remark 
all  that  seems  an  appropriate  retribution  of  Providence,  took  notice 
that  be  who  had  thus  solicited  the  interpreters  of  the  law  to  sanction 


18  DUKE  OP  NORFOLK-.ANNE  BOLEYN.    *         Chap.  L 

such  a  violation  of  nataral  justice,  was  himself  its  earliest  example. 
In  the- apparent  zenith  of  favour  this  able  and  faithful  minister,  the 
king's  vicegerent  in  his  ecclesiastical  supremacy,  and  recently  created 
earl  of  Essex,  fell  so  suddenly,  and  so  totally  without  offence,  that  it 
has  perplexed  some  writers  to  assign  the  cause.  But  there  seems 
little  doubt  that  Henry's  dissatisfaction  with  his  fourth  wife,  Anne 
of  Oleves,  whom  Cromwell  had  recommended,  alienated  his  selfish 
temper,  and  inclined  his  ear  to  the  whisperings  of  those  courtiers 
who  abhorred  the  favourite  and  his  measures.  An  act  attainting 
him  of  treason  and  heresy  was  hurried  through  parliament,  without 
hearing  him  in  his  defence.  This  precedent  of  sentencing  men 
unheard,  by  means  of  an  act  of  attainder,  was  followed  in  the  case 
of  Dr.  Barnes,  burned  not  long  afterwards  for  heresy. 

§  14.  The  duke  of  Norfolk  had  been  throughout  Henry's  reign 
one  of  his  most  confidential  ministersL  But  as  the  king  approached 
his  end,  an  inordinate  jealousy  of  great  men  rather  than  mere  caprice 
appears  to  have  prompted  the  resolution  of  destroying  the  most  con- 
spicuous family  in  England.  Norfolk's  son,  too,  the  earl  of  Surrey, 
though  long  a  favourite  with  the  king,  possessed  more  talents  and 
renown,  as  well  as  a  more  haughty  spirit,  than  were  compatible 
with  his  safety.  A  strong  party  at  court  bad  always  been  hostile  to 
•the  duke  of  Norfolk ;  and  his  ruin  was  attributed  especially  to  the 
influence  of  the  two  Seymours.  No  accusations  could  be  more 
futile  than  those  which  sufficed  to  take  away  the  life  of  the  noblest 
and  most  accomplished  man  in  England.  Surrey's  treason  seems  to 
have  consisted  chiefly  in  quarj^ring  the  royal  arms  in  his  escutcheon; 
and  this  false  heraldry,  if  such  it  were,  must  have  been  considered 
as  evidence  of  meditating  the  king's  death.  His  father  ignominiously 
confessed  the  charges  against  himself,  in  a  vain  hope  of  mercy  from 
.  one  who  knew  not  what  it  meant  An  act  of  attainder  (for  both 
houses  of  parliament  were  commonly  made  accessary  to  the  legal 
murders  of  this  reign)  was  passed  with  much  haste,  and  perhaps 
irregularity ;  but  Henry's  demise  ensuing  at  the  instant  prevented 
the  execution  of  Norfolk.  Continuing  in  prison  during  Edward's 
reign,  he  just  survived  to  be^  released  and  restored  in  blood  under 
Mary. 

§  15.  Among  the  victims  of  this  monarch's  ferocity,  as  we  bestow 
most  of  our  admiration  on  Sir  Thomas  More,  so  we  reserve  our 
greatest  pity  for  Anne  Boleyn.  Few,  very  few,  have  in  any  age 
hesitated  to  admit  her  innocence.  But  her  discretion  was  by  no 
means  sufficient  to  preserve  her  steps  on  that  dizzy  height,  which 
she  had  ascended  with  more  eager  ambition  than  feminine  delicacy 
could  approve.  Henry  was  probably  quicksighted  enough  to  per- 
ceive that  he  did  not  possess  her  affections,  and  his  own  were  soon 
transferred  to  another  object.    Nothing  in  this  detestable  reign  is 
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ivorse  than  her  triaL  She  was  indicted,  partly  upon  the  statate  of 
Edward  lU.,  which,  hy  a  jost  though  rather  technical  oonstniction, 
has  heen  held  to  extend  the  gnilt  of  treason  to  an  adnltenms  queen 
as  well  as  to  her  paramour,  and  partly  on  the  recent  law  for  pre- 
servation of  the  succession,  which  attached  the  same  penalties  to 
anything  done  or  said  in  slander  of  the  king's  issue.  Her  levities  in 
discourse  were  brought  within  this  strange  act  by  a  still  more  strange 
interpretation.  Nor  was  the  wounded  pride  of  the  king  content  with 
her  death.  Under  the  fear,  as  is  most  likely,  of  a  more  cruel 
punishment,  whi(^  the  law  affixed  to  her  offence,  Anne  was  induced 
to  confess  a  .pre-contract  with  Lord  Percy,  on  which  her  marriage 
with  the  king  was  annulled  by  an  ecclesiastical  sentence,  without 
awaiting  its  certain  dissolution  by  the  axe.  Catherine  Howard  had 
indulged  in  licentious  habits  before  her  marriage^  but  her  poet- 
nuptial  guilt  is  very  questionable,  which  makes  her  execution,  and 
that  of  others  who  suffered  with  her,  another  of  Henry's  murders. 
It  was  after  the  execution  of  this  fifth  wife  that  the  celebrated  law 
was  enacted,  whereby  any  woman  whom  the  king  should  marry 
as  a  virgin  incurred  the  penalties  of  treason  if  she  did  not  pre- 
viously reveal  airy  failings  that  had  disqualified  her  for  the  service 
of  Dijma. 

§  16.  Henry's  two  divorces  had  created  an  uncertainty  as  to  the 
line  of  succession,  which  parliament  endeavoured  to  remove,  not  by 
such  constitutional  provisions  in  concurrence  with  the  crown  as  might 
define  the  course  of  inheritance,  but  by  enabling  the  king,  on  failure 
of  issue  by  Jane  Seymour,  or  any  other  lawful  wife,  to  make  over 
and  bequeath  the  kingdom  to  any  persons  at  his  pleasure,  not  even 
reserving  a  preference  to  the  descendants  of  former  sovereigns.  By 
a  subsequent  statute,  the  princesses  Mary  and  Elizabeth  were 
nominated  in  the  entail,  after  the  king's  male  issue,  subject,  how- 
ever, to  such  conditions  as  he  should  declare,  by  non-compliance ' 
with  which  their  right  was  to  cease.  This  act  still  left  it  in  his 
power  to  limit  the  remainder  at  his  discretion.  In  execution  of  this 
authority,  he  devised  the  crown,  upon  failure  of  issue  from  his  three 
children,  to  the  heirs  of  the  body  of  Mary  dudiess  of  Suffolk,  the 
younger  of  his  two  sisters ;  postponing  at  least,  if  not  excluding,  the 
royal  fiimily  of  Scotland,  descended  from  his  elder  sister  Margaret. 
In  surrendering  the  regular  laws  of  the  monarchy  to  one  man's 
caprice,  this  parliament  became  accessary,  so  far  as  in  it  lay,  to 
dispositions  which  might  eventually  have  kindled  the  fames  of 
civil  war.  But  it  seemed  to  aim  at  inflicting  a  still  deeper  injury  on 
future  generations,  in  enacting  that  a  king,  after  he  should  have  at- 
tained the  age  of  twenty-four  years,  might  repeal  any  statutes  made 
since  his  accession.  Such  a  provision  not  only  tended  to  annihilate 
the  authority  cf  a  regency,  and  to  expose  the  kingdom  to  a  sort  of 


20  CHARACTER  OF  HENRY  VIIL  Chap.  L 

anarchical  confusion  during  its  continuance,  but  seemed  to  prepare 
the  way  for  a  more  absolute  power  of  abrogating  all  acts  of  the 
legislature.  Three  years  afterwards  it  was  enacted  that  proclama- 
tions made  by  the  king  and  council,  under  penalty  of  fine  and 
imprisonment,  should  have  the  force  of  statutes,  so  that  they  should 
not  be  prejudicial  to  any  person's  inheritance,  office,  liberties,  goods 
and  chattels,  or  infringe  the  established  laws.  This  has  been  often 
noticed  as  an  instance  of  servile  compliance.  It  is,  however,  a 
striking  testimony  to  the  free  constitution  it  infringed,  and  demon- 
strates that  the  prerogative  could  not  soar  to  the  heights  it  aimed  at, 
till  thus  imped  by  the  perfidious  hand  of  parliament.  It  is  also  to 
be  observed,  that  the  power  given  to  the  king's  proclamations  is 
considerably  limited. 

§  17.  A  government  administered  with  so  frequent  violations  not 
only  of  the  chartered  privileges  of  Englishmen,  but  of  those  still 
more  sacred  rights  which  natural  law  has  established,  must  have 
been  regarded,  one  would  imagine,  with  just  abhorrence,  and  earnest 
longings  for  a  change.  Tet  contemporary  authorities  by  no  means 
answer  to  this  expectation.  Some  mention  Henry  after  his  death  in 
language  of  eulogy ;  and,  if  we  except  those  whom  attachment  to 
the  aDcient  religion  had  inspind  with  hatred  towards  his  memory, 
very  few  appear  to  have  been  aware  that  his  name  would  descend 
to  posterity  among  those  of  the  many  tyrants  and  oppressors  of 
innocence,  whom  the  wrath  of  Heaven  has  raised'  up,  and  the 
servility  of  men  has  endured.  I  do  not  indeed  believe  that  he  had 
really  conciliated  his  people's  affection.  That  perfect  fear  which 
attended  him  must  have  cast  out  love.  But  he  had  a  few  qualities 
that  deserve  esteem,  and  several  which  a  nation  is  pleased  to  behold 
in  a  sovereign.  He  wanted,  or  at  least  did  not  manifest  in  any 
eminent  degree,  one  usual  vice  of  tyrants,  dissimulation :  his 
manners  were  affable,  and  his  temper  generous.  Though  his 
schemes  of  foreign  policy  were  not  very  sagacious,  and  his  wars, 
either  with  France  or  Scotland,  productive  of  no  material  advantage, 
they  were  uniformly  successful,  and  retrieved  the  honour  of  the 
English  name.  But  the  main  cause  of  the  reverence  with  which 
our  forefathers  cherished  this  king's  memory  was  the  share  he 
had  taken  in  the  Beformation.  They  saw  in  him,  not  indeed 
the  proselyte  of  their  faith,  but  the  subverter  of  their  enemies' 
power,  the  avenging  minister  of  Heaven,  by  whose  giant  arm  the 
chain  of  superstition  had  been  broken,  and  the  prison  gates  burst 
asunder. 

§  18.  The  ill-assorted  body  of   councillors  who  exercised    the 

functions  of  regency  by  Henry's  testament  were  sensible  that  they 

^""d  not  sinews  to  wield  his  iron  sceptre,  ^nd  that  some  sacrifice 

**  be  made  to  a  nation  exasperated  as  well  as  overawed  by  the 
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violent  measures  of  his  reicrn.  In  the  first  session,  accordingly,  of 
Edward's  parliament,  the  new  treasons  and  felonies  which  had  heen 
created  to  please  his  father's  sanguinary  disposition  were  at  once 
abrogated. 

The  statute  of  Edward  III.  became  again  the  standard  of  high 
treason,  except  that  the  denial  of  the  king's  supremacy  was  still 
liable  to  its  penalties.  The  same  act,  which  relieves  the  subject 
from  these  terrors,  contains  also  a  repeal  of  that  which  had  given 
legislative  validity  to  the  king's  proclamations.  These  provisions 
appear  like  an  elastic  recoil  of  the  constitution  after  the  extraordi- 
nary pressure  of  that  despotic  reign.  But  however  they  may 
indicate  the  temper  of  parliament,  we  must  consider  them  but  as  an 
unwilling  and  insincere  compliance  on  the  part  of  the  government. 
Henry,  too  arrogant  to  dissemble  with  his  subjects,  had  stamped  the 
law  itself  with  the  print  of  his  despotism.  The  more  wily  courtiers 
of  Edward's  council  deemed  it  less  obnoxious  to  violate  than  to  new- 
mould  the  constitution.  For,  although  proclamations  had  no 
longer  the  legal  character  of  statutes,  we  find  several  during 
Edward's  reign  enforced  by  penalty  of  fine  and  imprisonment. 
Many  of  the  ecclesiastical  changes  were  first  established  by  no  other 
authority,  though  afterwards  sanctioned  by  parliament. 

It  soon  became  evident  that  if  the  new  administration  had 
not  fully  imbibed  the  sanguinary  spirit  of  their  late  master,  they 
were  as  little  scrupulous  in  bending  the  rules  of  law  and  justice  to 
their  purpose  in  cases  of  treason.  The  duke  of  Somerset,  nominated 
by  Henry  as  one  only  of  his  sixteen  executors,  obtained  almost 
immediately  afterwards  a  patent  from  the  young  king,  constituting 
him  sole  regent  under  the  name  of  protector,  with  the  assistance, 
indeed,  of  the  rest  as  his  councillors,  but  with  the  power  of  adding 
any  others  to  their  number.  Conscious  of  his  own  usurpation,  it 
was  natural  for  Somerset  to  dread  the  aspiring  views  of  others ;  nor 
was  it  long  before  he  discovered  a  rival  in  his  brother,  lord  Seymour, 
of  Sndeley,  whom,  according  to  the  policy  of  that  age,  he  thought 
it  necessary  to  destroy  by  a  bill  of  attainder.  Seymour  was  appa- 
rently a  dangerous  and  unprincipled  man ;  he  had  courted  the 
favour  of  the  young  king  by  small  presents  of  money,  and  appears 
beyond  question  to  have  entertained  a  hope  of  marrying  the  princess 
Elizabeth,  who  had  lived  much  in  his  house  during  his  short  imion 
with  the  queen  dowager.  It  was  surmised  that  this  lady  had  been 
poisoned  to  make  room  for  a  still  nobler  consort.  But  in  this  there 
oould  be  no  treason ;  and  it  is  not  likely  that  any  evidence  was  given 
which  could  have  brought  him  within  the  statute  of  Edward  III. 
In  this  prosecution  against  lord  Seymour  it  was  thought  expedient 
to  follow  the  very  worst  of  Henry's  precedents,  by  not  heating  the 
accused  in  his  defence.     The  bill  passed  through  the  upper  house, 
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the  natural  gnardian  of  a  peer's  life  and  honour,  without  one  dii»- 
senting  voice. 

But  it  was  more  easy  to  crush  a  single  competitor  than  to  k(H3p 
in  subjection  the  subtle  and  daring  spirits  trained  in  Henry's 
councils,  and  jealous  of  the  usurpation  of  an  equal,  llie  protector, 
attributing  his  success,  as  is  usual  with  men  in  power,  rather  to 
skill  than  fortune,  and  confident  in  the  two  frailest  supports  that  a 
minister  can  have,  the  favour  of  a  child  and  of  the  lower  people, 
was  stripped  of  his  authority  within  a  few  months  after  the  execu- 
tion of  lord  Seymour,  by  a  confederacy  which  he  had  neither  the 
discretion  to  prevent  nor  the  firmness  to  resist.  Though  from  this 
time  but  a  secondary  character  upon  the  public  stage,  he  was  so  near 
the  throne  as  to  keep  alive  the  suspicions  of  the  duke  of  North- 
umberland, who,  with  no  ostensible  title,  had  become  not  less 
absolute  than  himself.  It  is  not  improbable  that  Somerset  was 
innocent  of  the  charge  imputed  to  him,  namely,  a  conspiracy  to 
murder  some  of  the  privy  councillors,  which  had  been  erected  into 
felony  by  a  recent  statute ;  but  the  evidence,  though  it  may  have 
been  false,  does  not  seem  legally  insufficient.  He  demanded  on  his 
trial  to  be  confronted  with  the  witnesses,  a  favour  rarely  granted  in 
that  age  to  state  criminals,  and  which  he  could  not  very  decently 
solicit  after  causing  his  brother  to  be  condemned  unheard.  Three 
lords,  against  whom  he  was  charged  to  have  conspired,  sat  upon  his 
trial ;  and  it  was  thought  a  sufficient  reply  to  his  complaints  of 
this  breach  of  a  known  principle  that  no  challenge  could  be  allowed 
in  the  case  of  a  peer. 

From  this  designing  and  unscrupulous  oligarchy  no  measure  con- 
ducive to  liberty  and  justice  could  be  expected  to  spring.  But 
among  the  commons  there  must  have  been  men,  although  their 
names  have  not  descended  to  us,  who,  animated  by  a  purer  zeal  for 
these  objects,  perceived  on  how  precarious  a  thread  the  life  of  every 
man  was  suspended,  when  the  private  deposition  of  one  suborned 
witness,  unconfronted  with  the  prisoner,  could  suffice  to  obtain  a 
conviction  in  cases  of  treason.  In  the  worst  period  of  Edwaid's 
reign  we  find  inserted  in  a  bill  creating  some  new  treasons  one  of. 
the  most  important  constitutional  provisions  which  the  annals  of 
the  Tudor  family  afford.  It  is  enacted  that  "  no  person  shall  be 
indicted  for  any  manner  of  treason  except  on  the  testimony  of  two 
lawful  witnesses,  who  shall  be  brought  in  person  before  the  accused 
at  the  time  of  his  trial,  to  avow  and  maintain  what  they  have  to 
say  against  him,  unless  he  shall  willingly  confess  the  charges.** 
Tliis  salutary  provision  was  strengthened,  not  taken  away,  as  some 
later  judges  ventured  to  assert,  by  an  act  in  the  reign  of  Mary.     In 
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a  subsequent  part  of  this  work  I  shall  find  an  opportunity  for 
discussing  this  important  laanch  of  constitutional  law. 

§  19.  It  seems  hardly  necessary  to  mention  the  momentary 
usurpation  of  lady  Jane  Grey,  founded  on  no  pretext  of  title 
which  could  be  sustained  by  any  argument.  The  reign  that  imme- 
diately followed  is  chiefly  remembered  as  a  period  of  sanguinary 
persecution ;  but  though  I  reserve  for  the  next  chapter  all  mention 
of  ecclesiastical  disputes,  some  of  Marjr's  proceedings  in  re-establish- 
ing popery  belong  to  the  civil  history  of  our  constitution.  Im- 
patient under  the  existence,  for  a  moment,  of  rights  and  usages 
which  she  abhorred,  this  bigoted  woman  anticipated  the  legal 
authority  which  her  parliament  was  ready  to  interpose  for  their 
abrogation;  the  Latin  liturgy  was  restored,  the  married  clergy 
expelled  from  their  livings,  and  even  many  protestant  ministers 
tiirown  into  prison  for  no  other  crime  than  their  religion,  before  any 
change  had  been  made  in  the  established  laws.  The  queen,  in  fact, 
and  those  around  her,  acted  and  felt  as  a  legitimate  government 
restored  after  an  usurpation,  and  treated  the  recent  statutes  as  null 
and  invalid.  But  even  in  matters  of  temporal  government  the 
stretches  of  prerogative  were  more  violent  and  alarming  than  during 
her  brother's  reign.  It  is  due,  indeed,  to  the  memory  of  one  who 
has  left  so  odious  a  name,  to  remark  that  Mary  was  conscientiously 
averse  to  encroach  upon  what  she  understood  to  be  the  privileges  of 
her  people.  A  wretched  book  having  been  written  to  exalt  her 
prerogative,  on  the  ridiculous  pretence  that,  as  a  queen,  she  was  not 
bound  by  the  laws  of  former  kings,  she  showed  it  to  Gardiner,  and 
on  his  expressing  indignation  at  the  sophism,  threw  it  herself  into 
the  fire.  An  act  passed,  hov^ever,  to  settle  such  questions,  which 
declares  the  queen  to  have  all  the  lawful  prerogatives  of  the  crown. 
But  she  was  surrounded  by  wicked  councillors,  renegades  of  every 
faith,  and  ministers  of  every  tyranny.  We  must,  in  candour,  attri- 
bute to  their  advice  her  arbitrary  measures,  though  not  her  persecu- 
tion of  heresy,  which  she  counted  for  virtue.  She  is  said  to  have 
extorted  loans  from  the  citizens  of  London,  and  others  of  her  sub- 
jects. This,  indeed,  was  not  more  than  had  been  usual  with  her 
ivedecessors.  But  we  find  one  clear  instance  during  her  reign  of  a 
duty  upon  foreign  cloth,  imposed  without  assent  of  parliament ;  an 
encroachment  unprecedented  since  the  reign  of  Bichard  II.  Several 
proofs  nught  bd  adduced  from  records  of  arbitrary  inquests  for 
offences  and  illegal  modes  of  punishment.  The  torture  is,  perhaps, 
more  frequently  mentioned  in  her  short  reign  than  in  all  former 
ages  of  our  history  put  together,  and,  probably  from  that  imitation 
of  foreign  governments,  which  contributed  not  a  little  to  deface  our 
constitution  in  the  sixteenth  century,  seems  deliberately  to  have 
been  introduced  as  part  of  the  process  in  those  dark  and  uncon- 
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trolled  tribunals  which  investigated  offences  against  the  state.  A 
commission  issued  in  1557,  authorising  the  persons  named  in  it  to 
inquire,  by  any  means  they  could  devise,  into  charges'  of  hereiSy  or 
other  religious  offences,  and  in  some  instances  to  punish  the  gujlty, 
in  others  of  a  graver  nature  to  remit  them  to  their  ordinaries,  seems 
(as  Burnet  has  well  observed)  to  have  been  meant  as  a  preliminary 
step  to  bringing  in  the  inquisition.  It  was  at  least  the  germ  of  the 
high-commission  court  in  the  next  reign.  One  pFoclamation  in  the 
last  year  of  her  inauspicious  administration  may  be  deemed  a  flight 
of  tyranny  beyond  her  father's  example,  which,  after  denouncing 
the  importation  of  books  filled  with  heresy  and  treason  from  beyond 
sea,  proceeds  to  declare  that  whoever  should  be  found  to  have  such, 
books  in  his  possession  should  be  reputed  and  taken  for  a  rebel,  and 
executed  according  to  martial  law.  This  hcul  been  provoked  as  well 
by  a  violent  libel  written  at  Q-eneva  by  Goodman,  a  refugee,  ex- 
citing the  people  to  dethrone  the  queen,  as  by  the  recent  attempt  of 
one  Stafford,  a  descendant  of  the  house  of  Buckingham,  who,  having 
landed  with  a  small  force  at  Scarborough,  had  vainly  hoped  that 
the  general  disaffection  would  enable  him  to  overthrow  her  govern- 
ment 

§  20.  Notwithstanding,  however,  this  apparently  uncontrolled 
career  of  power,  it  is  certain  that  the  children^  of  Henry  VlII.  did 
not  preserve  his  almost  absolute  dominion  over  parliament.  I  have 
only  met  with  one  instance  in  his  reign  where  the  commons  refused 
to  pass  a  bill  recommended  by  the  crown.  This  was  in  1532 ;  but 
so  unquestionable  were  the  legislative  rights  of  parliament,  that, 
alrhoiigh  much  displeased,  even  Henry  was  forced  to  yield.  We 
find  several  instances  during  the  reign  of  Edward,  and  still  more  in 
that  of  Mary,  where  the  commons  rejected  bills  sent  down  from  the 
upper  house ;  and  though  there  was  always  a  majority  of  peers  for 
the  government,  yet  the  dissent  of  no  small  number  is  frequently 
recorded  in  the  former  reign.  Thus  the  commons  not  only  threw 
out  a  bill  creating  several  new  treasons,  and  substituted  one  of  a 
more  moderate  nature,  with  that  memorable  clause  for  two  witnesses 
to  be  produced  in  open  court,  which  I  have  already  mentioned ;  but 
rejected  one  attainting  Tunstal,  bishop  of  Durham,  for  misprision  of 
treason,  and  were  hardly  brought  to  grant  a  subsidy.  Their  conduct 
in  the  two  former  instances,  and  probably  in  the  third,  must  be 
attributed  to  the  indignation  that  was  generally  felt  at  the  usurped 
power  of  Northumberland,  and  the  untimely  fate  of  Somerset. 
Several  cases  of  similar  unwillingness  to  go  along  with  court  measures 
occurred  under  Mary.  She  dissolved,  in  fact,  her  two  first  parlia- 
ments on  this  account.  But  the  third  was  far  from  obsequious,  and 
rejected  several  of  her  favourite  bills.  Two  reasons  principally  con- 
ributed  to  this  opposition :  the  one,  a  fear  of  entailing  upon  the 
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country  those  numerous  exactions  of  which  so  many  generations 
had  complained,  by  reviving  the  papal  supremacy,  and  more  espe- 
cially of  a  restoration  of  abbey  lands  j  the  other,  an  extreme  repug- 
naDce  to  the  queen's  Spanish  connection.  If  Maiy  could  have 
obtained  the  consent  of  parliament,  she  would  have  settled  the  crown 
on  her  husband,  and  sent  her  sister,  perhaps,  to  the  scaffold. 

§  21.  There  cannot  be  a  stronger  proof  of  the  increased  weight  of 
the  commons  during  these  reigns  than  the  anxiety  of  the  court  to 
obtain  favourable  elections.  Many  ancient  boioughs,  undoubtedly, 
have  at  no  period  possessed  sufficient  importance  to  deserve  the 
elective  franchise  on  the  score  of  their  riches  or  population;  and 
it  is  most  likely  that  some  temporary  interest  or  partiality,  which 
cannot  now  be  traced,  first  caused  a  writ  to  be  addressed  to  them. 
But  there  is  much  reason  to  conclude  that  the  councillors  of 
Edward  VI.,  in  erecting  new  boroughs,  acted  upon  a  deliberate  plan 
of  strengthening  their  influence  among  the  commons..  Twenty-two 
boroughs  were  created  or  restoied  in  this  short  reign ;  some  of  them, 
indeed,  places  of  much  consideration ;  but  not  less  than  seven  in 
Cornwall,  and  several  others  that  a[)pear  to  have  been  insignificant. 
Mary  added  fourteen  to  the  number ;.  and  as  the  same  course  was 
pursued  under  Elizabeth,  we  in  fact  owe  a  great  part  of  that  irregu- 
larity in  our  popular  representation,  the  advantages  or  evils  of 
which  we  need  not  here  discuss,  less  to  changes  wrought  by  time, 
than  to  deliberate  and  not  very  constitutional  policy.  Nor  did  the 
government  scruple  at  direct  and  avowed  interference  with  elections, 
A  circular  letter  of  Edward  to  all  the  sheriffs  commands  them  to 
give  notice  to  the  freeholders,  citizens,  and  burgesses,  within  their 
respective  counties,  "  that  our  pleasure  and  commandment  is,  that 
they  shall  choose  and  appoint,  as  nigh  as  they  possibly  may, 
men  of  knowledge  and  experience  within  the  counties,  cities,  and 
boroughs ;"  but  nevertheless,  that  where  the  privy  council  should 
"  recommend  men  of  learning  and  wisdom,  in  such  case  their  direc- 
tions be  regarded  and  followed."  Several  persons  accordingly  were 
recommended  by  letters  to  the  sheriffs,  and  elected  as  knights  for 
different  shires ;  all  of  whom  belonged  to  the  couii;,  or  were  in 
places  of  trust  about  the  king.  It  appears  probable  that  persons  in 
office  formed  at  all  times  a  very  considerable  portion  of  the  house  of 
commons.  Another  circular  of  Mary  before  the  parliament  of  1564, 
directing  the  sheriffs  to  admonish  the  electors  to  choose  good 
catholics  and  '*  inhabitants,  as  the  old  laws  require,"  is  much  less 
unconstitutional ;  but  the  earl  of  Sussex,  one  of  her  most  active 
councillors,  wrote  to  the  gentlemen  of  Norfolk,  and  to  the  burgesses 
of  Yarmouth,  requesting  them  to  reserve  their  voices  for  the  person 
he  should  name. 

§  22.  It  appears  to  be  a  very  natural  inquiry,  after  beholding  the 
8T.  c.  H.  K.  o 
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course  of  administration  under  the  Tudor  line,  by  what  means  a 
government  so  violent  in  itself,  and  so  plainly  inconsistent  with  the 
acknowledged  laws,  could  be  maintained ;  and  what  had  become  of 
that  English  spirit  which  had  not  only  controlled  such  injudicious 
princes  as  John  and  Richard  II.,  but  withstood  the  first  and  third 
Edward  in  the  fulness  of  their  pride  and  glory.  There  had  evidently 
been  a  retrograde  tendency  towards  absolute  monarchy  between 
the  reigns  of  Henry  VI.  and  Henry  VIII,  Nor  could  this  be  attri- 
buted to  the  common  engine  of  despotism,  a  military  force.  For, 
except  the  yeomen  of  the  guard,  fifty  in  number,  and  the  common 
servants  of  the  king's  household,  there  was  tiot,  in  time  of  peace,  an 
armed  man  receiving  pay  throughout  England.  A  government 
that  ruled  by  intimidation  was  absolutely  destitute  of  force  to  inti- 
midate. Hence  risings  of  the  mere  commonalty  were  sometimes 
highly  dangerous,  and  lasted  much  longer  than  ordinary.  A  rabble 
of  CJomishmen,  in  the  reign  of  Henry  VII.,  headed  by  a  blacksmith, 
marched  up  from  their  own  county  to  the  suburbs  of  London 
without  resistance.  The  insurrections  of  1525  in  consequence  of 
Wolsey's  illegal  taxation,  those  of  the  north  ten  years  afterwards, 
wherein,  indeed,  some  men  of  higher  quality  were  engaged,  and 
those  which  broke  out  simultaneously  in  several  counties  under 
Edward  VI.,  eicited  a  well-grounded  alarm  in  the  country,  and  in 
the  two  latter  instances  were  not  quelled  without  much  time  and 
exertion.  The  reproach  of  servility  and  patient  acquiescence  under 
usurped  power  falls  not  on  the  English  people,  but  on  its  natural 
leaders.  We  have  seen,  indeed,  that  the  house  of  commons  now 
and  then  gave  signs  of  an  independent  spirit,  and  occasioned  more 
trouble,  even  to  Henry  VIII.,  than  his  compliant  nobility.  They 
yielded  to  eveiy  mandate  of  his  imperious  will ;  they  bent  with 
every  breath  of  his  capricious  humour ;  they  are  responsible  for  the 
illegal  trial,  fur  the  iniquitous  attainder,  for  the  sanguinary  statute, 
for  the  tyranny  which  they  sanctioned  by  law,  and  for  that 
which  they  permitted  to  subsist  without  law.  Nor  was  this 
selfish  and  pusillanimous  subserviency  more  characteristic  of  the 
minions  of  Henry's  favour,  the  Crom wells,  the  Riches,  the  Pagets, 
the  Russells,  and  the  Powletts,  than  of  the  representatives  of 
ancient  and  honourable  houses,  the  Howards,  the  Fitz- Allans,  and 
the  Talbots.  We  trace  the  noble  statesmen  of  those  reigns  concur- 
ring in  all  the  inconsistencies  of  their  revolutions,  supporting  all  the 
religions  of  Henry,  Edward,  Mary,  and  Elizabeth ;  adjudging  the 
death  of  Somerset  to  gratify  Northumberland,  and  of  Northumber- 
land to  redeem  their  participation  in  his  fault,  setting  up  the  usurpa- 
tion of  lady  Jane,  and  abandoning  her  on  the  first  doubt  of  success, 
constant  only  in  the  rapacious  acquisition  of  estates  and  honours, 
m  whatever  source,  and  in  adherence  to  the  present  power. 
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§  23.  I  have  noticed  in  a  former  work  that  illegal  and  arhitrary 
junsdiction  exercised  hy  the  council,  which,  in  despite  of  several 
positive  statutes,  continued  in  a  greater  or  less  degree,  through  all 
the  period  of  the  Flantagenet  family,  to  deprive  the  subject,  in  many 
criminal  charges,  of  that  sacred  privilege,  trial  by  his  peers.  This 
usurped  jurisdiction,  carried  much  further,  and  exercised  more 
vigorously,  was  the  principal  grievance  under  the  Tudors ;  and  the 
forced  submission  of  our  forefathers  was  chiefly  owing  to  the  terrors 
of  a  tribunal  which  left  them  secure  from  no  infliction  but  public 
execution,  or  actual  dispossession  of  their  freeholds.  And,  though 
it  was  beyond  its  direct  province  to  pass  sentence  on  capital  charges, 
yet,  by  intimidating  jurors,  it  procured  convictions  which  it  was  not 
auliiorised  to  pronounce.  We  are  naturally  astonished  at  the  easi- 
ness with  which  verdicts  were  sometimes  given  against  persons 
accused  of  treason,  on  evidence  insufficient  to  support  the  charge  in 
point  of  law,  or  in  its  nature  not  competent  to  be  received,  or 
unworthy  of  -belief. '  But  this  is  explained  by  the  peril  that  hung 
over  the  jury  in  case  of  acquittal. 

"If,"  says  Sir  Thomas  Smith,  in  his  Treatise  on  the  Commonwealth 
of  England,  **  they  do  pronounce  not  guilty  upon  the  prisoner,  against 
whom  manifest  witness  is  brought  in,  the  prisoner  escapeth,  but  the 
twelve  are  not  only  rebuked  by  the  judges,  but  also  threatened  of 
punishment,  and  many  times  commanded  to  appear  in  the  star-chamber, 
or  before  the  privy  council,  for  the  matter.  But  this  threatening 
chanceth  oftener  than  the  execution  thereof ;  and  the  twelve  answer 
with  most  gentle  words,  they  did  it  according  to  their  consciences,  and 
pray  the  judges  to  be  good  unto  them  ;  they  did  as  they  thought  right, 
and  as  they  accorded  all ;  and  so  it  passeth  away  for  the  most  part. 
Tet  I  have  seen  in  my  time,  but  not  in  the  reign  of  the  king  now 
[Elizabeth],  that  an  inquest,  for  pronouncing  one  not  guilty  of  treason 
contrary  to  such  evidence  as  was  brought  in,  were  not  only  imprisoned 
for  a  space,  but  a  large  fine  set  upon  their  heads,  which  they  were  fain 
to  pay  ;  another  inquest,  for  acquitting  another,  beside  paying  a  fine, 
were  put  to  open  ignominy  and  shame.  But  these  domgs  were  even  then 
accounted  of  many  for  violent,  tyrannical,  and  contrary  to  the  liberty 
and  custom  of  the  realm  of  England."  ^^ 

One  of  the  instances  to  which  he  alludes  was  probably  that  of  the 
jury  who  acquitted  Sir  Nicholas  Throckmorton  in  the  second  year 
of  Mary.  He  had  conducted  his  own  defence  with  singular  boldness 
and  dexterity.  On  delivering  their  verdict,  the  court  committed 
them  to  prison.  Four,  having  acknowledged  their  offence,  were 
soon  released  ;  but  the  rest,  attempting  to  Justify  themselves  before 

u  Oommonwealth  of  England,  book  3,  bind  tiiem  to  appear  before  the  president 
a  1.  The  statute  20  H.  8,  c.  4,  enacts  that  and  conncil  of  the  Welsh  marches.  The 
tf  a  jury  In  Walea  acquit  a  felon,  contrary  partiality  of  Welsh  Jurors  was  notorious  In 
to  good  and  pregnant  evidence,  or  other-  that  age ;  and  the  reproach  has  not  quite 
wise  mlsbdiave  theraaelves,  the  Judge  may     ceased. 

C  2 
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the  couDcUy  were  sentence^  to  pay,  some  a  fine  of  two  thousand 
pounds,  some  of  one  thousand  marks ;  a  part  of  which  seenoLS  alti- 
mately  to  have  been  remitted. 

§  24.  It  is  here  to  be  observed  that  the  council  of  which  we  have  just 
heard,  or,  as  lord  Hale  denominates  it  (though  rather,  I  believe,  for 
the  sake  of  distinction  than  upon  any  ancient  authority),  the  king's 
ordinary  council,  was  something  different  from  the  privy  council, 
with  which  several  modem  writers  are  apt  to  confound  it ;  that  is, 
the  Court  of  jurisdiction  is  to  be  distinguished  from  the  deliberative 
body,  the  advisers  of  the  crown.  Every  privy  councillor  belonged 
to  the  concilium  ordinarium ;  but  the  chief  justices,  and  perhaps 
several  others  who  sat  in  the  latter  (not  to  mention  all  temporal 
and  spiritual  peers,  who,  in  the  opinion  at  least  of  some,  had  a  right 
of  suffrage  therein),  were  not  necessarily  of  the  former  body.  This 
cannot  be  called  in  question,  without  either  charging  lord  Coke, 
lord  Hale,  and  other  writers  on  the  subject,  with  ignorance  of  what 
existed  in  their  own  age,  or;  gratuitously  supposing  that  an  entirely 
novel  tribunal  sprang  up  in  the  sixteenth  century,  under  the  name ' 
of  the  star-chamber.  It  has  indeed  been  often  assumed,  that  a 
statute  enacted  early  in  the  reign  of  Henry  VII.  gave  the  first  legal 
authority  to  the  criminal  jurisdiction  exercised  by  that  famous  court, 
which  in  reality  was  nothing  else  but  another  name  for  the  ancient 
concilium  regis,  of  which  our  records  are  full,  and  whose  encroach- 
ments so  many  statutes  had  endeavoured  to  repress  ;  a  name  derived 
from  the  chamber  wherein  it  sat,  and  which  is  found  in  many 
precedents  before  the  time  of  Henry  VII.,  though  not  so  specially 
applied  to  the  council  of  judicature  as  afterwards.*'  The  statute  of 
this  reign  has  a  much  more  limited  operation.  I  have  observed  in 
another  work,  that  the  coercive  jurisdiction  of  the  council  had  great 
convenience,  in  cases  where  the  ordinary  course  of  justice  was  so 
much  obstructed  by  one  party,  through  writs,  combinations  of 
maintenance,  or  overawing  influence,  that  no  inferior  court  would 
find  its  process  obeyed  ;  and  that  such  seem  to  have  been  reckoned 
necessary  exceptioBS  from  the  statutes  which  restrain  its  interference. 
The  -act  of  3  H.  7,  c.  1,  appears  intended  to  place  on  a  lawful  and 
permanent  basis  the  jurisdiction  of  the  council,  or  rather  a  part 
ot  the  council,  over  this  peculiar  class  of  offences;  and  after  reciting 
the  combinations  supported  by  giving  liveries,  and  by  indentures  or 
promises,  the  partiality  of  sheriffs  in  making  panels,  and  in  untrue 
returns,  the  taking  of  money  by  juries,  the  great  riots  and  unlawful 
assemblies,  which  almost  annihilated  the  fair,  administration  of 
justice,  empowers  the  chancellor,  treasurer,  and  keeper  of  the  privy 
seal,  or  any  two  of  them,  with  a  bishop  and  temporal  lord  of  the 

i«  The  privy  ooimcil  BomethneB  met  in  the  Btar-chamber,  ancnnade  orders. 
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conncil,  and  the  chief  justices  of  king's  bench  and  common  pleas,  or 
two  other  justices  in  their  absence,  to  call  before  them  such  as 
offended  in  the  before-mentioned  respects,  and  to  punish  them  after 
examination  in  such  manner  as  if  they  had  been  convicted  by 
course  of  law.  But  this  statute,  if  it  renders  legal  a  jurisdiction 
which  had  long  been  exercised  with  much  advantage,  must  be 
allowed  to  limit  the  persons  in  whom  it  should  reside,  and  certainly 
does  not  convey  by  any  implication  more  extensive  functions  over 
a  different  description  of  misdemeanors.  By  a  later  act,  21  H.  8, 
c.  20,  the  president  of  the  council  is  added  to  the  judges  of  this 
court ;  a  decisive  proof  that  it  still  existed  as  a  tribunal  perfectly 
distinct  from  the  council  itself.  But  it  is  not  styled  by  the  name 
of  star-chamber  in  this,  any  more  than  in  the  preceding  statute. 
It  is  very  difficult,  I  believe,  to  determine  at  what  time  the  juris- 
diction legally  vested  in  this  new  court,  and  still  exercised  by  it 
forty  years  afterwards,  fell  silently  into  the  hands  of  the  body  of  the 
council,  and  was  extended  by  them  so  far  beyond  the  boundaries 
assigned  by  law,  under  the  appellation  of  the  court  of  star-chamber. 
Sir  Thomas  Smith,  writing  in  the  early  part  of  Elizabeth's  reign, 
while  he  does  not  advert  to  the  former  court,  speaks  of  the  juris- 
diction of  the  latter  as  fully  established,  and  ascribes  the  whole 
praise  (and  to  a  certain  degree  it  was  matter  of  praise)  to  Cardinal 
Wolsey. 

The  celebrated  statute  of  31  H.  8,  c.  8,  which  gives  the  king's 
proclamations,  to  a  certain  extent,  the  force  of  acts  of  parliament, 
enacts  that  offenders  convicted  of  breaking  such  proclamations 
before  certain  persons  enumerated  therein  (being  apparently  the 
usual  officers  of  the  privy  council,  together  with  some  bishops  and 
judges),  '^in  the  star-chamber  or  elsewhere,"  shall  suffer  such 
penalties  of  fine  and  imprisonment  as  they  shall  adjudge. 

■ 

"  It  is  the  effect  of  this  court,"  Smith  says,  *'  to  bridle  such  stout 
noblemen  or  gentlemen  which  would  offer  wrong  by  force  to  any 
manner  of  men,  and  cannot  be  content  to  demand  or  defend  the  right 
by  order  of  the  law.  It  began  long  before,  but  took  augmentation  and 
authority  at  that  time  that  Cardinal  Wolsey,  archbishop  of  York,  was 
chancellor  of  England,  who  of  some  was  thought  to  have  first  devised 
that  court,  because  that  he,  after  some  intermission,  by  negligence  of 
time,  augmented  the  authority  of  it,  which  was  at  that  time  marvellous 
necessary  to  do  to  repress  the  insolency  of  the  noblemen  and  gentlemen 
in  tlie  north  parts  of  England,  who  being  far  fron)  the  king  and  the 
seat  of  justice,  made  almost,  as  it  were,  an  ordinary  war  among  them« 
selves,  and  made  their  force  their  law,  binding  themselves,  with  their 
tenants  and  servants,  to  do  or  revenge  an  injmy  one  against  another  as 
they  listed.  'This  thing  seemed  not  supportable  to  the  noble  prince 
Henry  YIII.;  and  sending  for  them  one  after  another  to  his  court,  to 
answer  before  the  persons  before  named,  after  they  had  remonstrance 
showed  them  of  their  evil  demeanour,  and  been  well  disciplined,  as  well 
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by  words  as  by  fleeting  [confinement  in  the  Fleet  prison]  a  while,  and 
thereby  their  pride  and  courage  somewhat  assuaged,  they  began  to 
range  themselves  in  order,  and  to  understand  that  they  had  a  prince 
who  would  rule  his  subjects  by  his  law  and  obedience.  Since  that  time, 
this  court  has'been  in  more  estimation,  and  is  continued  to  this  day  in 
manner  aa  I  have  said  before."  *7 

But,  as  the  court  erected  by  the  statute  of  Henry  VII.  appears  to 
have  been  in  activity  as  late  as  the  fall  of  cardinal  Wolsey,  and 
exercised  its  jurisdiction  over  precisely  that  class  of  offences  which 
Smith  here  describes,  it  may  perhaps  be  more  likely  that  it  did  not 
wholly  merge  in  the  general  body  of  the  council  till  the  minority 
of  Edward,  when  that  oligarchy  became  almost  independent  and 
supreme. 

In  this  half-barbarous  state  of  manners  we  certainly  discover  an 
apology,  as  well  as  motive,  for  the  council's  interference ;  for  it  is 
rather  a  servile  worshipping  of  names  than  a  rational  love  of  liberty 
to  prefer  the  forms  of  trial  to  the  attainment  of  justice,  or  to  fancy 
that  verdicts  obtained  by  violence  or  corruption  are  at  all  less 
iniquitous  than  the  violent  or  corrupt  sentences  of  a  court.  But 
there  were  many  cases  wherein  neither  the  necessity  of  circum- 
stances nor  the  legal  sanction  of  any  statute  could  excuse  the 
jurisdiction  habitually  exercised  by  the  court  of  star-chamber. 
Lord  Bacon  takes  occasion  from  the  act  of  Henry  VII.  to  descant  on 
the  sage  and  noble  institution,  as  he  terms  it,  of  that  court  whose 
walls  had  been  so  often  witnesses  to  the  degradation  of  his  own 
mind.  It  took  cognizance  principally,  he  tells  us,  of  four  kinds  of 
causes,  ^  forces,  frauds,  crimes,  various  of  stellionate,  and  the  in- 
choations  or  middle  acts  towards  crimes,  capital  or  heinous,  not 
actually  committed  or  perpetrated."".  Sir  Thomas  Smith  uses 
expressions  less  indefinite  than  these  last ;  and  specifies  scandalous 
reports  of  persons  in  power,  and  seditious  news,  as  offences  which 
they  were  accustomed  to  punish.  We  shall  find  abundant  proofs  of 
this  department  of  their  functions  in  the  succeeding  reigns.  But 
this  was  in  violation  of  many  ancient  laws,  and  not  in  the  least 
supported  by  that  of  Henry  VII.*" 

§  25.  A  tribunal  so  vigilant  and  severe  as  that  of  the  star- 
chamber,  proceeding  by  modes  of  interrogatory  unknown  to  the 

17  C!ommonwealth  of  England,  book  3,  c  4.  the  middle  of  Henry  VIIL's  reign,  but  not 

18  Hist,  of  Henry  YII.  in  Bacon's  Works,  long  afterwards  went  into  disuse.  3.  The 
IL  p.  290.  court  of  star-chamber  was  the  old  oon- 

19  The  result  of  what  has  been  said  in  cilium  ordinariimi,  against  whose  jurisdio- 
the  last  pages  may  be  summed  up  In  a  few  tlon  many  statutes  had  been  enacted  from 
propoBition&  1.  The  court  erected  by  the  the  time  of  Edward  III.  4.  No  part  of  the 
statute  of  3  Henry  YII.  was  not  the  court  Jurisdiction  exercised  by  the  star-diambor 
of  star-dumber.  2.  This  court  by  the  could  be  maintained  on  the  author!^  of 
statute  subsisted  in  fuU  force  till  beyond  the  statute  of  Henry  V U. 
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oommon  la^v,  and  possessing  a  discretionary  power  of  fine  and 
imprisonment,  was  easily  able  to  quell  any  private  opposition  or 
contumacy.  We  have  seen  how  the  council  dealt  with  those  who 
refused  to  lend  money  by  way  of  benevolence,  and  with  the  juries 
who  found  verdicts  that  they  disapproved.  Those  that  did  not 
yield  obedience  to  their  proclamations  were  not  likely  to  -fare 
better.  I  know  not  whether  menaces  were  used  towards  members 
of  the  commons  who  took  part  against  the  crown ;  but  it  would 
not  he  unreasonable  to  believe  it,  or  at  least  that  a  man  of  moderate 
courage  would  scarcely  care  to  expose  himself  to  the  resentment 
which  the  council  might  indulge  after  a  dissolution. 

In  the  persevering  struggles  of  earlier  parliaments  against 
Edward  III,,  Richard  II.,  and  Henry  IV.,  it  is  a  very  probable  con- 
jecture that  many  considerable  peers  acted  in  union  with,  and 
encouraged  the  efforts  of,  the  commons.  But  in  the  period  now 
before  us  the  nobility  were  precisely  the  class  most  deficient  in  that 
constitutional  spirit  which  was  far  from  being  extinct  in  those  below 
them.  They  knew  what  havoc  had  been  made  among  their  fathers 
by  multiplied  attainders  during  the  rivalry  of  the  two  roses.  They 
had  seen  terrible  examples  of  the  danger  of  giving  umbrage  to  a 
jealous  court,  in  the  fate  of  lord  Stanley  and  the  duke  of  Bucking- 
ham, both  condemned  on  slight  evidence  of  treacherous  friends  and 
servants,  from  whom  no  man  could  be  secure.  Though  rigour  and 
cruelty  tend  frequently  to  overturn  the  government  of  feeble 
princes,  it  is  unfortunately  too  true  that,  steadily  employed  and 
combined  with  vigilance  and  courage,  they  are  often  the  safest 
policy  of  despotism.  A  single  suspicion  in  the  dark  bosom  of 
Henry  VII.,  a  single  cloud  of  wayward  humour  in  his  son,  would 
have  been  sufficient  to  send  the  proudest  peer  of  England  to  the 
dungeon  and  the  scaffold.  Thus  a  life  of  eminent  services  in  the 
field,  and  of  imceasing  compliance  in  council,  could  not  rescue  the 
duke  of  Norfolk  from  the  effects  of  a  dislike  which  we  cannot  even 
explain.  Nor  were  the  nobles  of  this  age  more  held  in  subjection 
by  terror  than  by  the  still  baser  influence  of  gain.  Our  law  of 
forfeiture  was  well  devised  to  stimulate  as  well  as  to  deter ;  and 
Henry  VIII.,  better  pleased  to  slaughter  the  prey  than  to  gorge 
himself  with  the  carcass,  distributed  the  spoils  it  brought  him 
among  those  who  had  helped  in  the  chase.  The  dissolution  of 
monasteries  opened  a  more  abundant  source 'of  munificence ;  every 
courtier,  every  peer,  looked  for  an  increase  of  wealth  from  grants  of 
ecclesiastical  estates,  and  naturally  thought  that  the  king's  favour 
would  most  readily  be  gained  by  an  implicit  conformity  to  his  will. 
Nothing,  however,  seems  more  to  have  sustained  the  arbitrary  rule 
of  Henry  VIII.  than  the  jealousy  of  the  two  religious  parties  formed 
in  his  time,  and  who,  for  all  the  latter  years  of  his  life,  were  main- 
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taining  a  doubtful  and  emulous  contest  for  his  favour.  But  this 
religious  contest,  and  the  ultimate  establishment  of  the  Reformation, 
are  events  far  too  important,  even  in  a  constitutional  history,  to  be 
treated  in  a  cursory  manner ;  and  as,  in  order  to  avoid  transitions,  I 
have  purposely  kept  them  out  of  sight  in  the  present  chapter,  they 
will  form  the  proper  subject  of  the  next 
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STATUTE  OF  FINES  (p.  8). 

Ths  intention  and  effect  of  thSa  statute 
seem  not  to  have  been  Justly  apprehended. 
In  the  first  plaue,  it  U  remarkable  that  the 
statute  of  Henry  VII.  is  merely  a  tran- 
script, with  very  little  variation,  from  one 
of  Bichard  III.,  which  Is  actually  printed 
in  most  editions.  It  was  re-enacted,  as 
we  must  presume,  in  order  to  obviate  any 
doubt,  however  ill-grounded,  which  might 
hang  upon  the  validity  of  Richard's  laws. 
Thus  vanish  at  once  into  air  the  deep 
policy  of  Henry  YII.  and  his  insidious 
schemes  of  leading  on  a  prodigal  aristocracy 
to  its  ruin.  It  is  surely  strange  that  those 
who  have  extolled  this  sagacious  monarch 
for  breaking  the  fetters  of  landed  property 
(though  many  of  them  were  lawyers) 
should  never  have  observed  that  whatever 
credit  might  be  due  for  the  innovation 
should  redound  to  the  honour  of  the  un- 
fortunate usurper.  But  Bichard,  in  trutd, 
had  no  leisure  for  such  long-sighted  pro- 
jects of  strengthening  a  throne  for  his 
posterity  which  he  could  not  preserve  for 
himself.  His  law,  and  that  of  his  successor, 
had  a  different  ot^ect  in  view. 

It  would  be  useless  to  some  readers,  and 
perhaps  disgusting  to  others,  especially  in 
the  very  outset  of  this  work,  to  enter  upon 
the  history  of  the  English  law  as  to  the 
power  of  alienation.  But  I  cannot  explain 
the  present  sul^ect  without  mentioning 
that  by  a  statute  in  thp  reign  of  Edward  I., 
commonly  caUed  de  donis  conditionalUnu, 
lands  given  to  a  man  and  the  heirs  of  his 
body,  with  remainder  to  other  persons,  or 
reversion  to  the  donor,  could  not  be  alien- 
ated by  the  possessor  for-  the  time  being, 
cither  tram  his  own  issue  or  from  those 


who  were  to  succeed  them.  Such  lands 
were  also  not  suljject  to  forfeiture  for 
treason  or  felony ;  and  more,  perhaps,  upon 
this  account  than  from  any  more  enlarged 
principle,  these  entails  were  not  viewed 
with  favour  by  the  courts  of  Justice.  Seve- 
ral attempts  were  successfully  made  to 
relax  their  strictness ;  and  finally,  in  the 
reign  of  Edward  IV.,  it  was  held  by  the 
Judges  in  the  famous  case  of  Taltarum, 
that  a  tenant  in  tidl  might,  by  what  U 
called  suffering  a  oonunon  recovery,  that 
is,  by  means  of  a  fictitious  process  of  law, 
divest  all  those  who  were  to  come  aftei 
him  of  th^  succession,  and  become  ownei 
of  the  fee  simple.  Such  a  decision  was 
certainly  t$x  beyond  the  sphere  of  Judicial 
authority.  The  legislature,  it  was  probably 
suspected,  would  not  have  consented  to 
infringe  a  statute  which  tixej  reckoned  the 
safeguard  of  their  fiEunilics.  The  law,  how- 
ever, was  laid  down  hy  the  Judges ;  and  in 
those  days  the  ^>pellant  Jurisdiction  of  the 
house  of  lords,  by  means  of  which  the 
aristocracy  might  have  indignantly  re- 
versed the  insidious  decision,  had  gone 
wholly  into  disuse.  It  became  by  degrees 
a  fundamental  principle,  that  an  estate  in 
tail  can  be  barred  by  a  common  recovery ; 
nor  is  it  possible  by  any  legal  subtlety  to 
deprive  the  tenant  of  tlus  control  over  his 
estate.  Schemes  were,  indeed,  gradually 
devised,  which  to  a  limited  extent  have 
restrained  the  power  of  alienation;  but 
these  do  not  belong  to  our  sal\}ect. 

The  real  intention  of  these  statutes  of 
Bichard  and  Henry  was  not  to  give  the 
tenant  in  tail  a  greater  power  over  bis 
estate  (for  it  is  by  no  means  clear  that  the 
words  enable  him  to  bar  his  issue  by  levy- 
ing a  fine;  and  when  a  decision  to  that 
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effect  took  place  long  afterwards  (19  H.  8),  It  Is  the  usual  policy  of  govemioents  to 

it  was  wHh  such  difference  of  opinioii  that  favour  poBGession;  and  on  this  principle 

it  was  thought  necessary  to  confirm  the  the  statute  enacts  that  a  fine  levied  with 

interpretation   by  a  new  act  of  parli»>  proclamations  in  a  public  court  of  Justice 

ment;)  but  rather,  by  establishing  a  short  shall  after  five  years,  except  in  particular 

terai  of  preacriptiou,  to  put  a  check  on  the  circumstances,  be  a  bar  to  all  claims  upon 

saiu  for  recovery  of  lands,  which,  after  lands.     This  was   its   main   scope;    the 

times  of  80  much  violence  and  disturbance,  liberty  of  alienation  was  neither  neoeasafy, 

were  nataraUy  springing  up  in  the  courts,  nor  probably  intended  to  be  given.* 


*  For  these  observations  on  the  statute  of  Fines  I  ^m.  principally  Indebted  to  Reeves's 
History  of  the  English  Law  (iv.  133),  a  work,  especially  in  the  latter  volumes,  of  great 
research  uid  jut^ment;  a  continuation  of  which,  in  the  same  spirit  and  with  the  same 
qualities,  would  be  a  valuable  accession  not  only  to  the  lawyer's  but  philosopher's 
Ubnuy.  That  entails  had  been  defeated  by  means  of  a  common  recovery  before  the 
statute,  had  been  remarked  by  former  writers,  and  is  indeed  obvious;  but  the  sul^ect 
wss  never  pat  in  so  clear  a  light  as  by  Mr  Beeves. 

The  principle  of  breaking  down  the  statute  de  donit  was  so  little  established,  or 
ooDsistently  acted  npon,  in  this  reign,  that  in  II  H.  ^  the  Jn<^es  held  that  the  donor 
of  an  estate- tail  might  restrain  the  tenant  from  sufTering  a  recovery.  Id.  p.  169,  tnm 
tfae  TcMT-book. 
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CHAPTER  IL 

ON  THE  ENGLISH  CHURCH  UNDER  HENRY  VIIT., 
EDWARD  VI.,  AND  MARY. 

$  1.  State  of  Pnbllc  Opinion  as  to  Religion.  ^  2.  Heniy  vm/s  OontroTerqr  with 
Lather.  $  3.  His  Divorce  from  Catherine.  ^  4.  Separation  from  the  Church  of 
Rome.  $  6.  Dissolution  of  Monasteries.  $  6.  Progress  of  the  Reformed  Doctrine  in 
England.  ^  1.  Its  Establishment  under  Edward.  $  8.  Sketdi  of  ibe  chief  Points  of 
Difference  between  the  two  Religions.  $  9.  Opposition  made  by  part  of  the  Nation. 
$  10.  Cranmer.  His  Moderation  in  introducing  Changes  not  acceptable  to  the  Zealots. 
$  1 1.  Mary.  Persecution  under  her.   ^  12.  Its  effect  rather  fayonrable  to  Protestantism. 

§  1.  No  revolution  has  ever  been  more  gradually  prepared  than  that 
which  separated  almost  one  half  of  Europe  from  the  communion  of 
the  Roman  see ;  nor  were  Luther  and  Zwingle  any  more  than  occa- 
sional instruments  of  that  change,  which,  had  they  never  existed, 
would  at  no  great  distance  of  time  have  been  effected  under  the 
names  of  some  other  reformers.  At  the  beginning  of  the  sixteenth 
century  the  learned  doubtfully  and  with  caution,  the  ignorant  with 
zeal  and  eagerness,  were  tending  to  depart  from  the  faith  and  rites 
which  authority  prescribed.  But  probably  not  even  Germany  was 
so  far  advanced  on  this  course  as  England.  Almost  a  hundred  and 
fifty  years 'before  Luther  nearly  the  same  doctrines  as  he  taught  had 
been  maintained  by  Wiclifife,  whose  disciples,  usually  called  Lollards, 
lasted  as  a  numerous,  though  obscure  and  proscribed  sect,  till,  aided 
by  the  confluence  of  foreign  streams,  they  swelled  into  the  Pro- 
testant Church  of  England.  We  hear,  indeed,  little  of  them  during 
some  part  of  the  fifteenth  century,  for  they  generally  shunned  per- 
secution ;  and  it  is  chiefly  through  records  of  persecution  that  we 
learn  the  existence  of  heretics.  But  immediately  before  the  name 
of  Luther  was  known  they  seem  to  have  become  more  numerous, 
or  to  have  attracted  more  attention;  since  several  persons  were 
burned  for  heresy,  and  others  abjured  their  errors,  in  the  first  years 
of  Henry  VIlI.'s  reign.  Some  of  these  (as  usual  among  ignorant 
men  engaging  in  religious  speculations)  are  charged  with  very 
absurd  notions ;  but  it  is  not  so  material  to  observe  their  particular 
tenets  as  the  general  fact  that  an  inquisitive  and  sectarian  spirit  had 
begun  to  prevail. 

Those  who  took  little  interest  in  theological  questions,  or  who 
retained  an  attachment  to  the  faith  in  which  they  had  been  educated, 
were  in  general  not  less  offended  than  the  Lollards  themselves  with 
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llie  inonlinate  opiUence  and  encroaching  temper  of  the  clergy.  It 
had  been  for  two  or  three  centuries  the  policy  of  our  lawyers  to 
restrain  these  within  some  bounds.  No  ecclesiastical  privilege  had 
occasioned  such  dispute  or  proved  so  mischievous  as  the  immunity 
of  all  tonsured  x^ersons  from  civil  punishment  for  crimes.  It  was  a 
material  improvement  in.  the  law  under  Henry  YI.  that,  instead  of 
being  instantly  claimed  by  the  bishop  on  their  arrest  for  any 
criminal  charge,  they  were  compelled  to  plead  their  privilege  at  their 
arraignment,  or  after  conviction.  Henry  YII.  carried  this  much 
farther,  by  enacting  that  clerks  convicted  gf  felony  should  be  burned 
in  the  hand.  And  in  1513  (4  H.  8),  the  benefit  of  clergy  was 
entirely  taken  away  from  murderers  and  highway  robbers.  An 
exemption  was  still  preserved  for  priests,  deacons,  and  subdeacons. 
But  this  was  not  sufficient  to  ■  satisfy  the  church,  who  had  been 
accustomed  to  shield  mider  the  mantle  of  her  immunity  a  vast 
number  of  persons  in  the  lower  degrees  of  orders,  or  without  any 
orders  at  all ;  and  had  owed  no  small  part  of  her  influence  to  those 
who  derived  so  important  a  benefit  from  her  protection.  Hence, 
besides  violent  language  in  preaching  against  this  statute,  the  con- 
vocation attacked  one  Dr.  Standish,  who  had  denied  the  divine  right 
of  clerks  to  their  exemption  from  temporal  jurisdiction.  The 
temporal  courts  naturally  defended  Standish ;  and  the  parliament 
addressed  the  king  to  support  him  against  the  malice  of  his  per- 
secutors. Henry,  after  a  full  debate  between  the  opposite  parties  in 
bis  presence,  thought  his  prerogative  concerned  in  taking  the  same 
side,  and  the  clergy  sustained  a  mortifying  defeat.  About  the  same 
time  a  citizen  of  London,  named  Hun,  having  been  confined  on  a 
chaise  of  heresy  in  the  bishop's  prison,  was  found  hanged  in  his 
chamber ;  and  though  this  was  asserted  to  be  his  own  act,  yet  the 
bishop's  chancellor  was  indicted  for  the  murder  on  such  vehement 
presumptions  that  he  would  infallibly  have  been  convicted,  had  the 
attorney-general  thought  fit  to  proceed  in  the  trial.  This  occurring 
at  the  same  time  with  the  affair  of  Standish,  furnished  each  party 
with  an  argument;  for  the  clergy  maintained  that  they  should  have 
no  chance  of  justice  in  a  temporal  court;  one  of  the  bishops 
declaring  that  the  London  juries  were  so  prejudiced  against  the 
church  that  they  would  find  Abel  guilty  of  the  murder  of  Cain. 
Such  an  admission  is  of  more  consequence  than  whether  Hun  died 
by  hia  own  hand^  or  those  of  a  clergyman ;  and  the  story  is  chiefly 
worth  remembering,  as  it  illustrates  the  popular  disposition  towards 
those  who  had  once  been  the  objects  of  reverence. 

§  2.  Such  was  the  temper  of  England  when  Martin  Luther  threw 
down  his  gauntlet  of  defiance  against  the  ancient  hierarchy  of  the 
Catholic  church.  But,  ripe  as  a  great  portion  of  the  people  might 
be  to  applaud  the  efforts  of  this  reformer,  they  were  viewed  with  no 
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approbation  by  their  sovereign.  Henry  had  acquired  a  fair  portion 
of  theological  learning,  and  on  reading  one  of  Luther's  treatises,  was 
not  only  shocked  at  its  tenets,  but  undertook  to  refute  them  in  a 
formal  answer.^  Kings  who  divest  themselves  of  their  robes  to 
mingle  among  polemical  writers  have  not  perhaps  a  claim  to  much 
deference  from  strangers ;  and  Luther,  intoxicated  with  arrogance, 
and  deeming  himself  a  more  prominent  individual  among  the 
human  species  than  any  monarch,  treated  Henry,  in  replying  to  his 
book,  with  the  rudeness  that  characterized  his  temper.  A  few 
years  afterwards  indeed  he  thought  proper  to  write  a  letter  of 
apology  for  the  language  he  had  held  towards  the  kiug ;  but  this 
letter,  a  strange  medley  of  abjectness  and  Impertinence,  excited  only 
contempt  in  Henry,  and  was  published  by  him  with  a  severe  com- 
mentary.' Whatever  apprehension,  therefore,  for  the  future  might 
bo  grounded  on  the  humour  of  the  nation,  no  king  in  Europe 
appeared  so  steadfast  in  his  allegiance  to  Home  as  Henry  YIII.  at 
the  moment  when  a  storm  sprang  up  that  broke  the  chain  for  ever. 

§  3.  It  is  certain  that  Henry's  marriage  with  his  brother's  widow 
v/as  unsupported  by  any  precedent,  and  that  although  the  pope's 
dispensation  might  pass  for  a  cure  of  all  defects,  it  had  been  originally 
considered  by  many  persons  in  a  very  diflferent  light  fix)m  those 
unions  which  are  merely  prohibited  by  the  canons.  He  himself,  on 
coming  to  the  age  of  fourteen,  entered  a  protest  against  the  marriage 
which  had  been  celebrated  more  than  two  years  before,  and  declared 
his  intention  not  to  confirm  it ;  an  act  which  must  naturally  be 
ascribed  to  his  father.  It  is  true  that  in  this  very  instrument  we 
find  no  mention  of  the  impediment  on  the  score  of  affinity ;  yet  it 
is  hard  to  suggest  any  other  objection,  and  possibly  a  common  form 
had  been  adopted  in  drawing  up  the  protest.  He  did  not  cohabit 
with  Catherine  during  his  father's  lifetime.  Upon  his  own  accession 
he  was  remarried  to  her ;  and  it  does  not  appear  manifest  at  what 
time  his  scruples  began,  nor  whether  they  preceded  his  passion  for 
Anne  Boleyn.  This,  however,  seems  the  more  probable  supposi- 
tion ;  yet  there  can  be  little  doubt  that  weariness  of  Catherine's 
person,  a  woman  considerably  older  than  himself,  and  unlikely  to 
bear  more  children,  had  a  far  greater  effect  on  his  conscience  than 
the  study  of  Thomas  Aquinas  or  any  other  theologian.  It  by  no 
means  follows  from  hence  that,  accoi'ding  to  the  casuistry  of  the 

1  Burnet  is  confident  that  the  answer  disputation,  it  may  be  inferred  that  he 

to    Luther  was    not  written   by  Henry  had  tat  least  a  considerable  share  in  the 

(vol.   ili.   171),  and  others  have  been  of  work,  though  probably  with  the  assist- 

the  same  opinion.    The  king,  however,  ance  of  some  who  had  more  command  of 

in   his  answer   to  Luther's  apologetical  the  Latin  language, 

letter,  where  this  was  insinuated,  declares  >  Eplst.   Luiheri  ad  Henricum  regem 

it  to  be  his  own.     From  Henry's  general  missa.  Sec    Lond.  1526.    The  letter  bears 

character  and  proneness   to    theological  date  at  Wittenberg,  Sept.  1, 1525. 
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Catholic  cliurch  and  the  principles  of  the  canon  law,  the  merits  of 
that  famous  process  were  so  much  against  Henry,  as,  out  of  dislike 
to  him  and  pity  for  his  queen,  we  are  apt  to  imagine,  and  as  the 
writers  of  that  persuasion  have  subsequently  assumed. 

It  would  be  unnecessary  to  repeat  what  is  told  by  so  many 
historians,  the  vacillating  and  evasive  behaviour  of  Clement  VJI., 
the  assurances  he  gave  the  king,  and  the  arts  with  which  he  receded 
from  them,  the  unfinished  trial  in  England  before  his  delegates, 
Campeggio  and  Wolsey,  the  opinions  obtained  from  foreign  universi- 
ties in  the  king's  favour,  not  always  without  a  little  bribery,  and 
those  of  the  same  import  at  home,  not  given  without  a  little 
intimidation,  or  the  tedious  continuance  of  the  process  after  its 
adjournment  to  Rome.  More  than  five  years  had  elapsed  from  the 
first  application  to  the  pope,  before  Henry,  though  by  nature  the 
most  uncontrollable  of  mankind,  though  irritated  by  perpetual 
chicanery  and  breach  of  promise,  though  stimulated  by  impatient 
love,  presumed  to  set  at  nought  the  jurisdiction  to  which  he  had 
submitted,  by  a  marriage  with  Anne.  Even  this  was  a  furtive 
step ;  and  it  was  not  till  compelled  by  the  consequences  that  he 
avowed  her  as  his  wife,  and  was  finally  divorced  from  Catherine  by 
a  sentence  of  nullity,  which  would  more  decently  no  doubt  have 
preceded  his  second  marriage.  But,  determined  as  his  mind  had 
become,  it  was  plainly  impossible  for  Clement  to  have  conciliated 
him  by  anything  short  of  a  decision  which  he  could  not  utter  with- 
out the  loss  of  the  emperor's  favour,  and  the  ruin  of  his  own 
family's  interests  in  Italy.  And  even  for  less  selfish  reasons  it  was  an 
extremely  embarrassing  measure  for  the  pope,  in  the  critical  circum- 
stances of  that  age,  to  set  aside  a  dispensation  granted  by  his  prede- 
cessor; knowing  that,  however  some  erroneous  allegations  of  fact 
contained  therein  might  serve  for  an  outward  pretext,  yet  the 
principle  on  which  the  divorce  was  commonly  supported  in  Europe 
went  generally  to  restrain  the  dispensing  power  of  the  holy  see.  It 
was  the  aim  of  Clement  to  delude  Henry  once  more  by  his  promises ; 
but  this  was  prevented  by  the  more  violent  measure  into  which  the 
cardinals  forced  him,  of  a  definitive  sentence  in  favour  of  Catherine, 
whom  the  king  was  required  under  pain  of  excommunication  to  take 
back  as  his  wife.  This  sentence  of  the  23rd  of  March,  1534,  proved 
a  declaration  of  interminable  war ;  and  the  king  resolved  to  break  off 
all  intercourse  for  ever,  arid  trust  to  his  own  prerogative  and  power 
over  his  subjects  for  securing  the  succession  to  the  crown  in  the  line 
which  he  designed. 

{  4.  But,  long  before  this  final  cessation  of  intercourse  with  that 
court,  Henry  had  entered  upon  a  course  of  measures  which  would 
have  opposed  fresh  obstacles  to  a  renewal  of  the  connection.  He 
had  found  a  great  part  of  his  subjects  in  a  disposition  to  go  beyond 
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all  lie  could  wish  in  sustaining  his  quarrel,  not  in  tliis  instance  from 
mere  terror,  but  because  a  jealousy  of  ecclesiastical  power  and  of  the 
Koman  court  had  long  been  a  sort  of  national  sentiment  in  England. 
The  pope's  avocation  of  the  process  to  Home,  by  which  his  duplicity 
and  alienation  firom  the  king's  side  were  made  evident,  and  the  dis- 
grace of  Wolsey,  took  place  in  the  summer  of  1529.  Q'he  parlis^ 
ment  which  met  soon  afterwards  was  continued  through  several 
sessions  (an  unusual  circumstance),  till  it  completed  the  separation 
of  this  kingdom  from  the  supremacy  of  Borne.  In  tbe  progress  of 
ecclesiastical  usurpation,  the  papal  and  episcopal  powers  had  lent 
mutual  support  to  each  other ;  both  consequently  were  involved  in 
the  same  odium,  and  had  become  the  object  of  restrictions  in  a 
similar  spirit.  Warm  attacks  were  made  on  the  clergy  by  speeches 
in  the  commons,  which  bishop  Fisher  severely  reprehended  in  the 
upper  house.  This  provoked  the  commons  to  send  a  complaint  to 
the  king  by  their  speaker,  demanding  reparation;  and  Fisher 
explained  away  the  words  that  had  given  offence.  An  act  passed  to 
limit  the  fees  on  probates  of  wills,  a  mode  of  ecclesiastical  extortion 
much  complained  of,  and  upon  mortuaries.  The  next  proceeding  was 
of  a  far  more  serious  nature.  It  was  pretended  that  Wolsey's  exer- 
cise of  authority  as  papal  legate  contravened  a  statute  of  Richard  II., 
and  that  both  himself  and  the  whole  body  .of  the  clergy,  by  their 
submission  to  him,  had  incurred  the  penalties  of  a  praemunire,  that 
is,  the  forfeiture  of  their  moveable  estate,  besides  imprisonment  at 
discretion.  These  old  statutes  in  restraint  of  the  papal  jurisdiction 
had  been  so  little  regarded,  and  so  many  legates  had  acted  in  England 
without  objection,  that  Henry's  prosecution  of  the  church  on  this 
occasion  was  extremely  harsh  and  unfair.  The  clergy,  however,  now 
felt  themselves  to  be  the  weaker  party.  In  convocation  they  im- 
plored the  king's  clemency,  and  obtained  it  by  paying  a  large  sum 
of  money.  In  their  petition  he  was  styled  the  protector  and  supreme 
head  of  the  church  and  clergy  of  Ei^land.  Many  of  that  body  were 
staggered  at  the  unexpected  introduction  of  a  title  that  seemed  to 
strike  at  the  supremacy  they  had  always  acknowledged  in  the 
Boman  see.  And  in  the  end  it  passed  only  with  a  very  suspicious 
qualiBcation,  "  so  far  as  is  permitted  by  the  law  of  Christ."  Henry 
had  previously  given  the  pope  several  intimations  that  he  could  pro- 
ceed in  his  divorce  without  him.  For,  besides  a  strong  remonstrance 
by  letter  from  the  temporal  peers  as  well  as  bishops  against  the 
procrastination  of  sentence  in  so  just  a  suit,  the  opinions  of  English 
and  foreign  universities  had  been  laid  before  both  houses  of  parlia- 
ment and  of  convocation,  and  the  divorce  approved  without  difficulty 
in  the  former,  and  by  a  great  majority  in.  the  latter.  These  pro- 
ceedings took  place  in  the  first  months  of  1531,  while  the  king's 
'embassadors  at  Bome  were  still  pressing  for  a  favourable  sentence. 
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thoogb  with  diminished  hopes.  Next  year  the  annates,  or  first 
firnits  of  benefices,  a  constant  source  jof  discord  between  the  nations 
of  Europe  and  their  spiritual  chief,  were  taken  away  by  act  of  parlia- 
ment; but  with  a  remarkable  condition,  that  if  the  pope  would 
either  abolish  the  payment  of  annates,  or  reduce  them  to  a  moderate 
burthen,  the  king  might  declare  before  the  next  session,  by  letters 
patent,  whether  this  act,  or  any  part  of  it,  should  be  observed.  It 
was  accordingly  confirmed  by  letters  patent  more  than  a  year  after 
it  received  the  royal  assent. 

It  is  difficult  for  us  to  determine  whether  the  pope,  by  conceding 
to  Henry  the  great  object  of  his  solicitude,  could  in  this  stage  have 
not  only  arrested  the  progress  of  the  schism,  but  recovered  his 
former  ascendancy  over  the  English  church  and  kingdom.  But 
probably  he  could  not  have  done  so  in  its  full  extent.  Sir  Thomas 
More,  who  had  rather  complied  than  concurred  with  the  proceed- 
ings for  a  divorce  (though  his  acceptance  of  the  great  seal  on 
Wolsey's  disgrace  would  have  been  inconsistent  with  his  character, 
had  he  been  altogether  opposed  in  conscience  to  the  king^s  measures), 
now  thought  it  necessary  to  resign,  when  the  papal  authority  was 
steadily,  though  gradually,  assailed.  In  the  next  session  an  act 
was  passed  to  take  away  all  appeals  to  Rome  from  ecclesiastical 
courts,  which  annihilated  at  one  stroke  the  jurisdiction  built  on 
long  usage  and  on  the  authority  of  the  false  decretals.  This  law 
rendered  the  king's  second  marriage,  which  had  preceded  it,  secure 
from  being  annulled  by  the  papal  court.  Henry,  however,  still 
advanced  very  cautiously,  and  on  the  death  of  Warham,  archbishop 
of  Canterbury,  not  long  before  this  time,  applied  to  Home  for  the 
usual  bulls  in  behalf  of  Cranmer,  whom  he  nominated  to  the  vacant 
see.  These  were  the  last  bulls  obtained,  and  probably  the  last 
instance  of  any  exercise  of  the  papal  supremacy  in  this  reign.  An 
act  followed  in  the  next  session,  that  bishops  elected  by  their 
chapter  on  a  royal  recommendation  should  be  consecrated,  and 
archbishops  receive  the  pall,  without  suing  for  the  pope's  bulls. 
All  dispensations  and  licences  hitherto  granted  by  that  court  were 
set  aside  by  another  statute,  and  the  power  of  issuing  them  in 
lawful  cases  transferred  to  tiie  archbishop  of  Canterbury,  The 
king  is  in*  this  act  recited  to  be  the  supreme  head  of  the  church  of 
England,  as  the  clergy  had  two  years  before  acknowledged  in  con- 
vocation. But  this  title  was  not  formally  declared  by  parliament 
to  appertain  to  the  crown  till  the  ensuing  session  of  parliament. 

By  these  means  was  the  church  of  England  altogether  emanci- 
pated from  the  superiority  of  that  of  Rome.  For  as  to  the  pope's 
merely  spiritual  primacy  and  authority  in  matters  of  faith,  which 
are,  or  at  least  were,  defended  by  Catholics  of  the  Galilean  or 
Cisalpine  school  on  quite  different  grounds  from  his  jurisdiction  or 
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his  legislative  power  in  points  of  discipline,  they  seem  to  have 
attracted  little  peculiar  attention  at  the  time,  and  to  have  dropped 
off  as  a  dead  branch,  whea  the  axe  had  lopped  the  fibres  that  gave 
it  nourishment.  Like  other  momentous  revolutions,  this  divided 
the  judgment  and  feelings  of  the  nation.  In  the  previous  affair  of 
Catherine's  divorce,  generous  minds  were  more  intiuenced  by  the 
rigour  and  indignity  of  her  treatment  than  by  the  king's  inclinations, 
or  the  venal  opinions  of  foreign  doctors  in  law.  Beilay,  bishop  of 
Bayonne,  the  French  ambassador  at  London,  wrote  home  in  1528 
that  a  revolt  was  apprehended  from  the  general  unpopularity  of  the 
divorce.  Much  difficulty  was  found  in  procuring  the  judgments  of 
Oxford  and  Cambridge  against  the  marriage  ;  which  was  effected  in 
the  former  case,  as  is  said,  by  excluding  the  masters  of  iirts,  the 
younger  and  less  worldly  part  of  the  university,  from  their  right  of 
suffrage.  Even  so  late  as  1532,  in  the  pliant  house  of  commons  a 
member  had  the  boldness  to  move  an  address  to  the  king  that  he 
would  take  back  his  wife.  And  this  temper  of  the  people  seems  to 
have  been  the  great  inducement  with  Henry  to  postpone  any  sen- 
tence by  a  domestic  jurisdiction,  so  long  as  a  chance  of  the  pope's 
sanction  remained. 

The  aversion  entertained  by  a  large  part  of  the  community,  and 
especially  of  the  clerical  order,  towards  the  divorce,  was  not  perhaps 
so  generally  founded  upon  motives  of  justice  and  compassion  as  on 
the  obvious  tendency  which  its  prosecution  latterly  manifested  to 
bring  about  a  separation  from  Rome.  Though  the  principal  Luther- 
ans of  Germany  were  far  less  favourably  disposed  to  the  king  in 
their  opinions  on  this  subject  than  the  catholic  theologians,  holding 
that  the  prohibition  of  marrying  a  brother's  widow  in  the  Levitical 
law  was  not  binding  on  Christians,  or  at  least  that  the  maniage  ought 
not  Uy  be  annulled  after  so  many  years'  continuance,  yet  in  England 
the  interests  of  Anne  Boleyn  and  of  the  Reformation  were  considered 
as  the  same.  She  was  herself  strongly  suspected  of  an  inclination 
to  the  new  tenets ;  and  her  friend  Cranmer  had  been  the  most  active 
person  both  in  promoting  the  divorce  and  the  recognition  of  tiie 
king's  supremacy.  The  latter  was,  as  I  imagine,  by  no  means 
unaccepta'  le  to  the  nobility  and  gentry,  who  saw  in  it  the  only 
effectual  method  of  cutting  off  the  papal  exactions  that  had  so  long 
impoverished  the  realm;  nor  yet  to  the  citizens  of  London  and 
other  large  towns,  who,  with  the  same  dislike  of  the  Roman  court, 
had  begun  to  acquire  some  taste  for  the  Protestant  doctrine.  But 
the  common  people,  especially  in  remote  countries,  had  been  used 
to  an  implicit  reverence  for  the  holy  see,  and  had  suffered  compara- 
tively little  by  its  impositions.  They  looked  up  also  to  their  own 
teachers  as  guides  in  faith ;  and  the  main  body  of  the  clergy  were 
certainly  very  reluctant  to  tear  themselves,  at  the  pleasure  of  a  dis- 
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appointed  monarch,  in  the  most  dangerous  crisis  of  religion,  from 
the  bosom  of  catholic  unity.  They  complied  indeed  with  all  the 
measures  of  government  far  more  than  men  of  rigid  conscience 
could  have  endured  to  do ;  but  many,  who  wanted  the  courage  of 
More  and  Fisher,  were  not  far  removed  from  their  way  of  thinking.' 
This  repugnance  to  so  great  an  alteration  showed  itself  above  all 
in  the  monastic  orders,  some  of  whom  by  wealth,  hospitality,  and 
long-established  dignity,  others  by  activity  in  preaching  and  con- 
fessing, enjoyed  a  very  considerable  influence  over  the  poorer  class. 
Bat  they  had  to  deal  with  a  sovereign  whose  policy  as  well  as 
temper  dictated  that  he  had  no  safety  but  in  advancing ;  and  their 
disaffection  to  his  government,  while  it  overwhelmed  them  in  ruin, 
produced  a  second  grand  innovation  in  the  ecclesiastical  polity 
of  England. 

§  5.  The  enonnous,  and  in  a  great  measure  ill-gotten,  opulence  of  the 
regular  clergy  had  long  since  excited  jealousy  in  every  part  of  Europe. 
Though  the  statutes  of  mortmain  under  Edward  I.  and  Edward  III. 
had  put  some  obstacle  to  its  increase,  yet,  as  these  were  eluded  by 
licences  of  alienation,  a  larger  proportion  of  landed  wealth  was 
constantly  accumulating  in  hands  which  lost  nothing  that  they  had 
grasped.  A  writer  much  inclined  to  partiality  towards  the  monas- 
teries says  that  they  held  not  one-fifth  part  of  the  kingdom ;  no 
insignificant  patrimony  I  He  adds,  what  may  probably  be  true, 
that  through  granting  easy  leases  they  did  not  enjoy  more  than 
one-tenth  in  value.  These  vast  possessions  were  very  unequally 
distributed  among  four  or  five  hundred  monasteries.  Some  abbots, 
as  ^ose  of  Eeading,  Glastonbury,  and  Battle,  lived  in  princely 
splendour,  and  were  in  every  sense  the  spiritual  peers  and  magnates 
of  the  realm.  In  other  foundations  the  revenues  did  little  more 
than  afford. a  subsistence  for  the  monks,  and  defray  the  needful 
expenses.  As  they  were  in  general  exempted  from  episcopal  visita- 
tion, and  entrusted  with  the  care  of  their  own  discipline,  such 
abuses  had  gradually  prevailed  and  gained  strength  by  connivance 
as  we  may  naturally  expect  in  corporate  bodies  of  men  leading 
ahnost  of  necessity  useless  and  indolent  lives,  and  in  whom  very 
indistinct  views  of  moral  obligations  were  combined  with  a  great 
facility  of  violating  them.    The  vices  that  for  many  ages  had  been 


*  Stiype,  passim.     Tnnstal,   Gardiner,  and  Strype  on  the  one  hand,  and  lately 

and  Bonner  wrote  In  iavoar  of  the  royal  by  Dr.  Lingard  on  the  other,  that  It  is 

nipremafqr ;  aU   of  them,  no  doubt.  In-  ahaost  amusing  to  find  tne  most  opposite 

rinoerely.    llie  first  of  tb^e  lias  escaped  conclusions    and   general    results    from 

aevere  censure   by  the   mildness  of  his  nearly    the   same     premises.        Collier, 

imeril  character,  but  was  full  as  much  though  with  many  prc^Judices  of  his  own, 

s  tasnporlser  as  Cranmer.     But  the  his-  is,  aU  things  considered,  the   Haire^t  of 

toiy  of  this  period  has  been  written  with  our  ecclesiatitical  writers  as  to  this  reign. 
iQch  imdlflgulsed   partially  by  Burnet 
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suppoBed  to  haunt  the  monasteries  had  certainly  not  left  their  pre- 
cincts in  that  of  Henry  YJII.  Wolsey,  as  papal  legate,  at  the  insti- 
gation of  Fox,  hishop  of  Hereford,  a  favourer  o£  the  Beformation, 
commenced  a  visitation  of  the  professed  as  well  as  secular  clergy  in 
1523,  in  consequence  of  the  general  complaint  against  their  manners, 
lliis  great  minister,  though  not  perhaps  very  rigid  as  to  the  morality 
of  the  church,  was  the  first  who  set  an  example  of  reforming  monastic 
ibundations  in  the  most  efficacious  manner,  by  converting  their 
revenues  to  different  purposes.  Full  of  anxious  zeal  for  promoting 
education,  the  noblest  part  of  his  character,  he  obtained  bulls  from 
Rome  suppressing  many  convents  (among  which  was  that  of  St. 
Frideswide  at  Oxford),  in  order  to  erect  and  endow  a  new  college  in 
that  university,  his  favourite  work,  which  after  his  fall  was  more 
completely  established  by  the  name  of  Christ  Church.  A  few  more 
were  afterwards  extinguished  through  his  instigation ;  and  thus  the 
prejudice  against  interference  with  this  species  of  property  was 
somewhat  worn  off,  and  men's  ininds  gradually  prepared  for  the 
sweeping  confiscations  of  Cromwell.  The  king  indeed  was  abundantly 
willing  to  replenish  his  exchequer  by  violent  means,  and  to  avenge 
himself  on  those  who  gainsayed  his  supremacy ;  but  it  was  this 
able  statesman  who,  prompted  both  by  the  natural  appetite  of 
ministers  for  the  subject's  money,  and,  as  has  been  generally  sur- 
mised, by  a  secret  partiality  towards  the  Reformation,  devised  and 
carried  on  with  complete  success,  if  not  with  the  utmost  prudence, 
a  measure  of  no  inconsiderable  hazard  and  difficulty.  For  such  it 
surely  was  under  a  system  of  government  which  rested  so  much  on 
antiquity,  and  in  spite  of  the  peculiar  sacredness  which  the  English 
attach  to  all  freehold  property,  to  annihilate  so  many  prescriptive 
baronial  tenures,  the  possessors  whereof  composed  more  than  a 
third  part  of  the  house  of  lords,  and  to  subject  so  many  estates 
which  the  law  had  rendered  inalienable,  to  maxims  of  escheat  and 
,  forfeiture  that  had  never  been  held  applicable  to  their  tenure.  But 
for  this  purpose  it  was  necessary,  by  exposing  the  gross  corruptions 
of  monasteries,  both  to  intimidate  the  regular  clergy  and  to  excite 
popular  indignation  against  them.  It  is  not  to  be  doubted  that  in 
the  visitation  of  these  foundations  under  the  direction  of  Cromwell, 
as  lord  vicegerent  of  the  king's  ecclesiastical  supremacy,  many 
things  were  done  in  an  arbitrary  manner,  and  much  was  unfairly 
represented.  Yet  the  reports  of  these  visitors  are  so  minute  and 
specific  that  it  is  rather  a  preposterous  degree  of  incredulity  to  reject 
their  testimony  whenever  it  bears  hard  on  the  regulars.  It  is  always 
to  be  remembered  that  the  vices  to  which  they  bear  witness  dre  not 
only  probable  from  the  nature  of  such  foundations,  but  are  imputed 
to  them  by  the  most  respectable  writers  of  preceding  ages.  Nor  do 
I  find  that  the  reports  of  this  visitation  were  impeached  for  general 
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falsehood  in  that  age,  whatever  exaggeration  there  might  be  in 
particular  cases.  And  surely  the  commendation  bestowed  on  some 
religious  houses  as  pure  and  unexceptionable,  may  afford  a  pre- 
sumption that  the  censure  of  others  was  not  an  indiscriminate 
prejudging  of  their  merits. 

The  dread  of  these  visitors  soon  induced  a  number  of  abbots  to 
make  surrenders  to  the  king ;  a  step  of  very-  questionable  legality. 
But  in  the  next  session  the  smaller  convents  whose  revenues  were  less 
than  200?.  a  year,  were  suppressed  by  act  of  parliament  to  the  number 
of  three  hundred  and  seventy-six,  and  their  estates  vested  in  the 
crown«  This  summary  spoliation  led  to  the  great  northern  rebellion 
soon  afterwards.  It  was,  in  fact,  not  merely  to  woun*  the  people's 
strongest  impressions  of  religion,  and  especially  those  counected 
with  their  departed  friends  for  whose  souls  prayers  were  offered  in 
the  monasteries,  but  to  deprive  the  indigent  in  many  places  of 
succour,  and  the  better  rank  of  hospitable  reception.  This  of 
course  was  experienced  in  a  far  greater  degree  at  the  dissolution  of 
the  larger  monasteries,  which  took  place  in  1540.  But,  Henry 
having  entirely  subdued  the  rebellion,  and  being  now  exceedingly 
dreaded  by  both  the  religious  parties,  this  measure  produced  no 
open  resistance,  though  there  seems  to  have  been  less  pretext  for  it 
on  the  score  of  immorality  and  neglect  of  discipline  than  was  found 
for  abolishing  the  smaller  convents.  These  great  foundations  were 
all  surrendered ;  a  few  excepted,  which,  against  every  principle  of 
received  law,  were  held  to  fall  by  the  attainder  of  their  abbots  for 
high  treason.  Parliament  had  only  to  confirm  the  king's  title 
arising  out  of  these  surrenders  and  forfeitures.  Some  historians 
assert  the  monks  to  have  been  turned  adrift  with  a  small  sum  of 
money.  But  it  rather  appears  that  they  generally  received  pensions 
not  inadequate,  and  which  are  .said  to  have  been  pretty  faithfully 
paid.  These,  however,  were  voluntary  gifts  on  the  part  of  the 
crown.  For  the  parliament  which  dissolved  the  monastic  founda- 
tions, while  it  took  abundant  care  to  preserve  any  rights  of  property 
which  private  persons  might  enjoy  over  the  estates  thus  escheated 
to  the  crown,  vouchsafed  not  a  word  towards  securing  the  slightest 
compensation  to  the  dispossessed  owners. 

The  fall  of  the  mitred  abbots  changed  the  proportions  of  the  two 
estates  which  constitute  the  upper  house  of  parliament  Though 
the  number  of  abbots  and  priors  to  whom  writs  of  summons  were 
directed  varied  considerably  in  different  parliaments,  they  always, 
joined  to  the  twenty-one  bishops,  preponderated  over  the  temporal 
peers.  It  was  no  longer  possible  for  the  prelacy  to  offer  an  effica- 
doug  opposition  to  the  reformation  they  abhorred.  Their  own 
baronial  tenure,  their  high  dignity  as  l^islative  councillors  of  the 
land,  remained ;   but,  one  branch  as  ancient  and  venerable  as  their 
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own  thus  lopped  off,  the  spiritual  aristocracy  was  reduced  to  play  a 
very  secondary  pitrt  in  the  councils  of  the  nation.  Nor  could  the 
Protestant  religion  have  easily  been  established  by  legal  methods 
under  Edward  and  Elizabeth  without  this  previous  destruction  of 
the  monasteries.  I  must  own  myself  of  opinion,  both  that  the 
abolition  of  monastic  institutions  might  have  been  conducted  in  a 
manner  consonant  to  justice  as  well  as  policy,  and  that  Henry's  pro- 
fuse alienation  of  the  abbey  lands,  however  illaudable  in  its  motive, 
has  proved  upon  the  whole  more  beneficial  to  England  than  any 
other  disposition  would  have  turned  out.  I  cannot,  until  some 
broad  principle  is  made  more  obvious  than  it  ever  has  yet  been,  do 
such  violence  to  all  common  notions  on  the  subject,  as  to  attach  an 
equal  inviolability  to  private  and  corporate  property.  In  estates 
held,  as  we  call  it,  in  mortmain,  there  is  no  intercommunity,  no 
natural  privity  of  interest,  between  the  present  possessor  and  those 
who  may  succeed  him  ;  and  as  the  former  cannot  have  any  pretext 
for  complaint,  if,  his  own  rights  being  preserved,  the  legislature 
should  alter  the  course  of  transmission  after  his  decease,  so  neither 
is  any  hardship  sustained  by  others,  unless  their  succession  has 
been  already  designated  or  rendered  probable.  Corporate  property 
therefore  appears  to  stand  on  a  very  different  footing  from  that  of 
private  individuals  ;  and  while  all  infringements  of  the  established 
privileges  of  the  latter  are  to  be  sedulously  avoided,  and  held  justi- 
fiable only  by  the  strongest  motives  of  public  expediency,  we  cannot 
but  admit  the  full  right  of  the  legislature  to  new-mould  and  regulate 
the  former,  in  all  that  does  not  involve  existing  interests,  upon  far 
slighter  reasons  of  convenience.  If  Henry  had  been  content  with 
prohibiting  tlie  profession  of  religious  persons  for  the  future,  and 
had  gradually  diverted  their  revenues  instead  of  violently  confis- 
cating them,  no  Protestant  could  have  found  it  easy  to  censure  his 
policy. 

It  is  indeed  impossible  to  feel  too  much  indignation  at  the  spirit 
in  which  these  proceedings  were  conducted.  Besides  the  hardship 
sustained  by  so  many  persons  turned  loose  upon  society,  for  whose 
occupations  they  were  unfit,  the  indiscriminate  destruction  of  con- 
vents produced  several  public  mischiefs.  The  visitors  themselves 
strongly  interceded  for  the  nunnery  of  Godstow,  as  irreproachably 
managed,  and  an  excellent  place  of  education  ;  and  no  diaibt  some 
other  foundations  should  have  been  preserved  for  the  same  reason. 
Latimer,  who  could  not  have  a  prejudice  on  that  side,  hejrg^^d 
earnestly  that  the  priory  of  Malvern  might  be  spared  for  the  main- 
tenance of  preaching  and  hospitality.  It  was  ur^ed  for  Hexham 
abbey  that,  there  not  being  a  house  for  many  miles  in  that  part  of 
England,  the  country  would  be  in  danger  of  going  to  waste.  And 
the  total  want  of  inns  in  many  parts  of  the  kingdom  must  have 
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rendered  the  loss  of  these  hospitable  places  of  reception  a  serious 
grievance.  These,  and  probably  other  reasons,  ought  to  have 
checked  the  destroying  spirit  of  reform  in  its.  career,  and  suggested 
to  Henry's  councillors,  that  a  few  years  would  not  be  ill  consumed 
in  contriving  new  methods  of  attaining  the  beneficial  efiects  which 
monastic  institutions  had  not  failed  to  produce,  and  in  preparing  the 
people^s  minds  for  so  important  an  innovation. 

The  suppression  of  monasteries  poured  in  an  instant  such  a  torrent 
of  wealth  upon  the  crown  as  has  seldom  been  equalled  in  any 
country  by  the  confiscations  following  a  subdued  rebellion.  The 
clear  yearly  value  was  rated  at  131,607?. ;  but  was  in  reality,  if  we 
believe  Burnet,  ten  times  as  great ;  the  courtiers  undervaluing  those 
estates  in  order  to  obtain  grants  or  sales  of  them  more  easily.  It  is 
certain,  however,  that  Burnet's  supposition  errs  extravagantly  on  the 
other  side.  The  moveables  of  the  smaller  monasteries  alone  were 
reckoned  at  100,000?. ;  and  as  the  rents  of  these  were  less  than  a 
fonrth  of  the  whole,  we  may  calculate  the  aggregate  value  of  move- 
able wealth  in  the  same  proportion.  All  this  was  enough  to  dazzle 
a  more  prudent  mind  than  that  of  Henry,  and  to  inspire  those 
sanguine  dreams  of  inexhaustible  affluence  with  which  private  men 
are  so  often  filled  by  sudden  prosperity/ 

The  greater  part  of  these  immense  endowments  was  dissipated  in 
profuse  grants  to  the  courtiers,  who  frequently  contrived  to  veil  their 
acquisitions  under  cover  of  a  purchase  from  the  crown.  It  has  been 
surmised  that  Cromwell,  in  his  desire  to  promote  the  Reformation, 
advised  the  king  to  make  this  partition  of  abbey  lands  among  the 
nobles  and  gentry,  either  by  grant,  or  by  sale  on  easy  terms,  that, 
being  thus  bound  by  the  sure  ties  of  private  interest,  they  might 
always  oppose  any  return  towards  the  dominion  of  Rome.  In 
Mary's  reign,  accordingly,  her  parliament,  so  obsequious  in  all 
matters  of  religion,  adhered  with  a  firm  grasp  to  the  possession  of 
church  lauds  j  nor  could  the  papal  supremacy  be  re-established  until 
a  sanction  was  given  to  their  enjoyment.  And  we  may  ascribe  part 
of  the  zeal  of  the  same  class  in  bringing  back  and  preserving  the 
reformed  church  under  Elizabeth  to  a  similar  motive ;  not  that 
these  gentlemen  were  hypocritical  pretenders  to  a  belief  they  did 
not  entertain,  but  that,  according  to  the  general  laws  of  human 
nature,  they  gave  a  readier  reception  to  truths  which  made  their 
estates  more  secure. 

But,  if  the  participation  of  so  many  persons  in  the  spoils  of 
ecclesiastical  property  gave  stability  to  the  new  religion,  by  pledging 
them  to  its  support,  it  was  also  of  no  slight  advantage  to  our  civil 
constitution,  strengthening,  and  as  it  were  infusing  new  blood  into, 
the  territorial  aristocracy,  who  were  to  withstand  the  enormous  pre- 
rogative of  the  crown.     For  if  it  be  true,  as  surely  it  is,  that  wealth 
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is  power,  the  distribution  of  so  large  a  portion  of  the  kingdom 
among  the  nobles  and  gentry,  the  elevation  of  so  many  new  families, 
and  the  increased  opulence  of  the  more  ancient,  must  have  sensibly 
affected  their  weight  in  the  balance.  Those  families  indeed,  within 
or  without  the  bounds  of  the  peerage,  which  are  now  deemed  the 
most  considerable,  will  be  found,  with  no  great  number  of  excep- 
tions, to  have  first  become  conspicuous  under  the  Tudor  line  of 
kings ;  and,  if  we  could  trace  the  titles  of  their  estates,  to  have 
acquired  no  small  portion  of  them,  mediately  or  immediately,  &om 
monastic  or  other  ecclesiastical  foundations. 

A  very  ungrounded  prejudice  had  long  obtained  currency,  and 
notwithstandiug  the  contradiction  it  has  experienced  in  our  more 
accurate  age,  seems  still  not  eradicated,  that  the  alms  of  monasteries 
maintained  the  indigent  throughout  the  kingdom,  and  that  the 
system  of  parochial  relief,  now  so  much  the  topic  of  complaint,  was 
rendered  necessary  by  the  dissolution  of  those  beneficent  founda- 
tions. There  can  be  no  doubt  that  many  of  the  impotent  poor 
derived  support  from  their  charity.  But  the  blind  eleemosynary 
spirit  inculcated  by  the  Romish  church  is  notoriously  the  cause,  not 
the  cure,  of  beggary  and  wretchedness.  The  monastic  foundations, 
scattered  in  different  counties,  but  by  no  means  at  regular  distances, 
and  often  in  sequestered  places,  could  never  answer  the  end  of  local 
and  limited  succour,  meted  out  in  just  proportion  to  the  demands  of 
poverty.  Their  gates  might  indeed  be  open  to  those  who  knocked 
at  them  for  alms,  and  came  in  search  of  streams  that  must  always 
be  too  scanty  for  a  thirsty  multitude.  Nothing  could  have  a 
stronger  tendency  to  promote  that  vagabond  mendicity,  which  un- 
ceasing and  very  severe  statutes  were  enacted  to  repress.  It  was 
and  must  always  continue  a  hard  problem,  to  discover  the  means  of 
rescuing  those  whom  labour  cannot  maintain  from  the  last  ex- 
tremities of  helpless  suffering.  The  regular  clergy  were  in  all 
respects  ill  fitted  for  this  great  office  of  humanity.'  Even  while  the 
monasteries  were  yet  standing,  the  scheme  of  a  provision  for  the 
poor  had  been  adopted  by  the  legislature,  by  means  of  regular 
collections,  which  in  the  course  of  a  long  scries  of  statutes,  ending 
in  the  43rd  of  Elizabeth,  were  almost  insensibly  converted  into  com- 
pulsory assessments.^  It  is  by  no  means  probable  that,  however 
some  in  particular  districts  may  have  had  to  lament  the  cessation  of 
hospitality  in  the  convents,  the  poor  in  general,  after  some  time, 

*  The  first   act    for  the  relief  of  the  speaking,  began  in  1672  (14  Elb.  c  5> 

impotent  poor  passed  in  1636  (27  H.  8,  But  by  an  earlier  statute,  1  Edw.  6,  c.  3, 

o.  26).     By  this    statute  no  alms  were  the  bishop  was  empowered  to  proceed  in 

allowed  to  be  given  to  beggars,  on  pain  his  court  against  such  as  should  refuse 

of  forfeiting  tf:n  times  the  value;  but  a  to   contribute,   or   dissuade   others  from 

collection  was  to  be  made  in  every  parish,  doing  so, 
■^  compuLiory   contributions,   properly 
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were  placed  in  a  worse  condition  by  their  dissolution ;  nor  are  we  to 
forget  that  the  class  to  whom  the  abbey  lands  have  fallen*  have  been 
distinguished  at  all  times,  and  never  more  than  in  the  first  century 
after  that  transference  of  property,  for  their  charity  and  munificence. 

These  two  great  political  measures — the  separation  from  the 
Eoman  see,  and  the  suppression  of  monasteries — so  broke  the  vast 
power  of  the  English  clergy,  and  humbled  their  spirit,  that  they 
became  the  most  abject  of  Henry's  vassals,  and  dared  not  ofier  any 
steady  opposition  to  his  caprice,  even  when  it  led  him  to  make  in- 
novations in  the  essential  parts  of  their  religion.  It  is  certain  that 
a  large  majority  of  that  order  would  gladly  have  retained  their 
allegiance  to  Bome,  and  that  they  viewed  with  horror  the  downfall 
of  the  monasteries.  In  rending  away  so  much  that  had  been  in- 
ccxporated  with  the  public  faith  Henry  seemed  to  prepare  the  road 
for  the  still  more  radical  changes  of  the  reformers.  These,  a 
numerous  and  increasing  sect,  exulted  by  turns  in  the  innovations 
he  jnromulgated,  lamented  their  dilatoriness  and  imperfection,  or 
trembled  at  the  re-action  of  his  bigotry  against  themselves.  Trained 
in  the  school  of  theological  controversy,  and  drawing  from  those 
bitter  waters  fresh  aliment  for  his  sanguinary  and  imperious  temper, 
he.  displayed  the  impartiality  of  his  intolerance  by  alternately 
persecuting  the  two  conflicting  parties.  We  all  have  read  how 
thred  persons  convicted  of  disputing  his  supremacy,  and  three 
deniers  of  transubstantiation,  were  drawn  on  the  same  hurdle  to 
execution.  But  the  doctrinal  system  adopted  by  Henry  in  the  latter 
years  of  his  reign,  varying,  indeed,  in  some  measure  from  time  to 
time,  was  about  equally  removed  from  popish  and  protestant 
orthodoxy.  The  corporal  presence  of  Christ  in  the  consecrated 
elements  was  a  tenet  which  no  one  might  dispute  without  incurring 
the  penalty  of  death  by  fire ;  and  the  king  had  a  capricious  par- 
tiality to  the  Bomish  practice  in  those  very  points  where  a  great 
many  real  catholics  on  the  Continent  were  earnest  for  its  alteration, 
the  communion  of  the  laity  by  bread  alone,  and  the  celibacy  of  the 
clergy.  But  in  several  other  respects  he  was  wrought  upon  by 
Cranmer  to  draw  pretty  near  to  the  Lutheran  creed,  and  to  permit 
such  explications  to  be  given  in  the  books  set  forth  by  his  authority, 
the  Institution,  and  the  Erudition  of  a  Christian  Man,  as,  if  they 
did  not  absolutely  proscribe  most  of  the  ancient  opinions,  threw  at 
best  much  doubt  upon  them,  and  gave  intimations  which  the  people, 
now  become  attentive  to  these  questions,  were  acute  enough  to 
interpret. 

§  6.  It  was  natural  to  suspect,  from  the  previous  temper  of  the 
nation,  that  the  revolutionary  spirit  which  blazed  out  in  Germany 
would  spread  rapidly  over  England.  Books  printed  in  Germany  or 
in  the  Flemish  provinces,  where  at  first  the  administration  con- 
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nived  at  the  new  religion,  were  imported  and  read  with  that 
eagerness  and  delight  which  always  compensate  the  risk  of  forhidden 
studies.  Wolsey,  who  had  no  turn  towards  persecution,  contented 
himself  with  ordering  heretical  writings  to  he  humed,  and  strictly 
prohibiting  their  importation.  But  to  withstand  the  course  of 
popular  opinion  is  always  like  a  c(»ahat  against  the  elements  in 
commotion ;  nor  is  it  likely  that  a  government  far  more  steady  and 
unanimous  than  that  of  Henry  VIII.  could  have  effectually  pre- 
vented the  dinusion  of  Protestantiffln.  And  the  severe  punishment 
of  many  zealous  reformers  in  the  subsequent  part  of  this  reign 
tended,  beyond  a  doubt,  to  excite  a  favourable  prejudice  for  men 
whose  manifest  sincerity,  piety,  and  constancy  in  suffering,  were  as 
good  pledges  for  the  truth  of  their  doctrine,  as  the  people  had  been 
always  taught  to  esteem  the  same  qualities  in  the  legends  of  the 
early  martyrs. 

One  of  the  books  (»iginally  included  in  the  list  of  proscription 
among  th6  writings  of  Luther  and  the  foreign  Protestants  was  a 
translation  of  the  New  Testament  into  English  by  Tyndale,  printed 
at  Antwerp  in  1526.  A  complete  version  of  the  Bible,  partly  by 
Tyndale,  and  partly  by  Coverdale,  appeared,  perhaps  at  Hambui^, 
in  1535 ;  a  second  edition,  under  the  name  of  Matthews,  following 
in  1537  ;  and  as  Cranmer's  influence  over  the  king  became  greater, 
and  his  aversion  to  the  Homan  church  more  inveterate,  so  material 
a  change  was  made  in  the  ecclesiastical  policy  of  this  reign  as  to 
direct  the  Scriptures  in  this  translation  (but  with  corrections  in 
many  places)  to  be  set  up  in  parish  churches,  and  permit  them  to 
be  publicly  sold.  This  measure  had  a  strong  tendency  to  promote 
the  Reformation,  especially  among  those  who  were  capable  of  read- 
ing ;  not,  surely,  that  the  controverted  doctrines  of  the  Eomish 
church  are  so  palpably  erroneous  as  to  bear  no  sort  of  examination, 
but  because  such  a  promulgation  of  the  Scriptures  at  that  particular 
time  seemed  both  tacitly  to  admit  the  chief  point  of  contest,  that 
tliey  were  the  exclusive  standard  of  Christian  faith,  and  to  lead  the 
people  to  interpret  them  with  that  sort  of  prejudice  which  a  jury 
would  feel  in  considering  evidence  that  one  party  in  a  cause  had 
attempted  to  suppress ;  a  danger  which  those  who  wish  to  restrain 
the  course  of  free  discussion  without  very  sure  means  of  success  will 
in  all  ages  do  well  to  reflect  upon. 

The  great  change  of  religious  opinions  was  not  so  much  effected 
by  reafioning  on  points  of  theological  controversy,  upon  which  some 
are  apt  to  fancy  it  turned,  as  on  a  persuasion  that  fraud  and  cor- 
rujption  pervaded  the  established  church.  The  pretended  miracles, 
which  had  so  long  held  the  understanding  in  captivity,  were  wisely 
exposed  to  ridicule  and  indignation  by  the  government.  Plays  and 
eludes  were  rej 'resented  in  churches,  of  which  the  usual  subject 
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was  the  vices  and  corruptions  of  the  monks  and  clergy.  These  were 
disapproved  of  by  the  graver  sort,  but  no  doubt  served  a  useful  piir- 
pose.  The  press  sent  forth  its  light  hosts  of  libels ;  and  though  the 
catholic  party  did  not  fail  to  try  the  same  means  of  influence,  they 
had  both  less  liberty  to  write  as  they  pleased,  and  fewer  readers  than 
their  antagonists. 

§  7.  In  this  feverish  state  of  the  public  mind  on  the  most  interest- 
ing subject  ensued  the  death  of  Henry  VIII.,  who  had  excited  and 
kept  it  up.  More  than  once,  during  the  latter  part  of  his  capricious 
reign,  the  popish  party,  headed  by  Norfolk  and  Gardiner,  bad  gained 
an  ascendant,  and  several  persons  had  been  burned  for  denying 
transubstantiation.  But  at  the  moment  of  his  decease  Norfolk  was 
a  prisoner  attainted  of  treason,  Gardiner  in  disgrace,  and  the  favour 
of  Cranmer  at  its  height.  It  is  said  that  Henry  had  meditated  some 
further  changes  in  religion.  Of  his  executors,  the  greater  part,  as 
their  subsequent  conduct  evinces,  were  nearly  indifferent  to  the  two 
systems,  except  so  far  as  more  might  be  gained  by  innovation.  But 
Somerset^  the  new  protector,  appears  to  have  inclined  sincerely 
towards  the  Reformation,  though  not  wholly  uninfluenced  by  similar 
motives.  His  authority  readily  overcame  all  opposition  in  the 
conncil ;  and  it  was  soon  perceived  that  Edward,  whose  singular 
precocity  gave  his  opinions  in  childhood  an  importance  not  wholly 
ridiculous,  had  imbibed  a  steady  and  ardent  attachment  to  the  new 
religion,  which  probably,  had  he  lived  longer,  would  have  led  him 
hoti  to  diverge  farther  from  what  he  thought  an  idolatrous  super- 
stition, and  to  have  treated  its  adherents  with  severity.  Under  his 
reign,  accordingly,  a  series  of  alterations  in  the  tenets  and  homilies 
of  the  English  church  were  made,  the  principal  of  which  I  shall 
pomt  out,  without  following  a  chronological  order,  or  adverting  to 
such  matters  of  controversy  as  did  not  produce  a  sensible  effect  on  the 
people. 

§  8.  I.  It  was  obviously  among  the  first  steps  required  in  order  to 
introduce  a  mode  of  religion  at  once  more  reasonable  and  more  earnest 
than  the  former,  that  the  public  services  of  the  church  should  be 
expressed  in  the  mother  tongue  of  the  congregation.  The  Latin 
ritual  had  been  unchanged  ever  since  the  age  when  it  was  vernacular ; 
partly  through  a  sluggish  dislike  of  innovation,  but  partly  also 
because  the  mysteriousness  of  an  unknown  dialect  served  to  impose 
on  the  vulgar,  and  to  throw  an  air  of  wisdom  around  the  priesthood. 
Yet  what  was  thus  concealed  would  have  borne  the  light.  Our  own 
liturgy,  so  justly  celebrated  for  its  piety,  elevation,  and  simplicity, 
is  in  great  measure  a  translation  from  the  catholic  services,  or  more 
properly  from  those  which  had  been  handed  down  from  a  more 
primitive  age ;  those  .portions,  of  course,  being  omitted  which  had 
relation  to  different  principles  of  worship.     In  the  second  year  of 
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£dward*8  reign,  the  reformation  of  the  public  service  was  accom- 
plished, and  an  English  liturgy  compiled,  not  essentially  different 
from  that  in  present  use. 

II.  Ko  part  of  exterior  religion  was  more  prominent  or  more 
offensive  to  those  who  had  imbibed  a  protestant  spirit  than  the 
worship,  or  at  least  veneration,  of  images,  which  in  remote  and 
barbarous  ages  had  given  excessive  scandal  both  in  the  Greek  and 
Latin  churches,  though  long  fully  established  in  the  practice  of  each. 
The  populace  in  towns  where  the  reformed  tenets  prevailed  began  to 
pull  them  down  in  the  very  first  days  of  Edward's  reign  ;  and  after 
a  little  pretence  at  distinguishing  those  which  had  not  been  abused, 
orders  were  given  that  all  images  should  be  taken  away  from 
phurches.  But  this  order  was  executed  with  a  rigour  which  lovers 
of  art  and  antiquity  have  long  deplored.  Our  churches  bear  witness 
to  the  devastation  committed  in  the  wantonness  of  triumphant 
reform  by  defacing  statues  and  crosses  on  the  exterior  of  buildings 
intended  for  worship,  or  windows  and  monuments  within.  Missals 
and  other  books  dedicated  to  superstition  perished  in  the  same 
manner.  Altars  were  taken  down,  and  a  great  variety  of  ceremonies 
abrogated,  such  as  the  use  of  incense,  tapers,  and  holy  water ;  and 
though  more  of  these  were  retained  than  eager  innovators  could 
approve,  the  whole  surface  of  religious  ordinances,  all  that  is  palpable 
to  common  minds,  underwent  a  surprising  transformation. 

III.  But  this  change  in  ceremonial  observances  and  outward  show 
was  trifling  when  compared  to  that  in  the  objects  of  worship,  and  in 
the  purposes  for  which  they  were  addressed.  Those  who  have  visited 
some  catholic  temples,  and  attended  to  the  current  language  of  devo- 
tion, must  have  perceived,  what  the  writings  of  apologists  or  decrees 
of  councils  will  never  enable  them  to  discover,  that  the  saints,  but 
more  especially  the  Virgin,  are  almost  exclusively  the  popular  deities 
of  that  religion.  All  this  polytheism  was  swept  away  by  the  re- 
formers ;  and  in  this  may  be  deemed  to  consist  the  most  specific 
diffei'ence  of  the  two  systems.  Nor  did  they  spare  the  belief  in 
purgatory,  that  unknown  land  which  the  hierarchy  swayed  with  so 
absolute  a  iTile,  and  to  which  the  earth  had  been  rendered  a  tribu- 
tary province.  Yet  in  the  first  liturgy  put  forth  under  Edward  the 
prayers  for  departed  souls  were  retained ;  whether  out  of  respect  to 
the  prejudices  of  the  people  or  to  the  immemorial  antiquity  of  the 
practice.  But  such  prayers,  if  not  necessarily  implying  the  doctrine 
of  purgatory  (which  yet  in  the  main  they  appear  to  do),  are  at  least 
80  closely  connected  with  it  that  the  belief  could  never  be  eradicated 
while  they  remained.  Hence,  in  the  revision  of  the  liturgy,  four 
years  afterwards,  they  were  laid  aside ;  and  (wveral  other  changes 
made,  to  eradicate  the  vestiges  of  the  ancient  superstition. 

lY.  Auricular  confession,  as  commonly  called,  or  the  private  and 
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special  confession  of  sins  to  a  priest  for  the  purpose  of  obtaining  his 
absolution,  an  imperative  duty  in  the  church  of  Home,  and  pre- 
served as  such  in  the  statute  of  the  six  articles,  and  in  the  religious 
codes  published  by  Henry  VIII.,  was  left  to  each  man's  discretion 
in  the  new  order;  a  judicious  temperament,  which  the  reformers 
would  have  done  well  to  adopt  in  some  other  points.  And  thus, 
while  it  has  never  been  condemned  in  our  church,  it  weni,  without 
dispute  into  complete  neglect. 

Y.  It  has  very  rarely  been  the  custom  of  theologians  to  measure 
the  importance  of  orthodox  opinions  by  their  effect  on  the  lives  and 
hearts  of  those  who  adopt  them;  nor  was  this  predilection  for 
speculative  above  practical  doctrines  ever  more  evident  than  in  the 
leading  controversy  of  the  Sixteenth  century,  that  respecting  the 
Lord's  Supper.  Four  principal  theories,  to  say  nothing  of  sub- 
ordinate varieties,  divided  Europe  at  the  accession  of  Edward  YI. 
about  the  sacrament  of  the  Eucharist,  (i.)  The  church  of  Eomo 
would  not  depart  a  single  letter  from  transubstantiation,  or  the 
change  at  the  moment  of  consecration  of  the  substances  of  bread 
and  wine  into  those  of  Christ's  body  and  blood ;  the  accidents,  in 
school  language,  or  sensible  qualities  of  the  former  remaining,  or 
becoming  inherent  in  the  new  substance,  (ii.)  Luther,  partly,  as  it 
seems,  out  of  his  determination  to  multiply  differences  with  the 
church,  invented  a  theory  somewhat  different,  usually  called  consub- 
stantiation,  which  was  adopted  in  the  confession  of  Augsburg,  and 
to  which,  at  least  down  to  the  middle  of  the  eighteenth  century,  the 
divines  of  that  communion  were  much  attached.  They  imagined 
the  two  substances  to  be  united  in  the  sacramental  elements,  so  that 
they  might  be  termed  bread  and  wine,  or  the  body  and  blood,  with 
equal  propriety.  But  it  must  be  obvious  that  there  is  little  more 
than  a  metaphysical  distinction  between  this  doctrine  and  that  of 
Borne;  though,  when  it  suited  the  Lutherans  to  magnify  rather 
than  dissemble  their  deviations  from  the  mother  church,  it  was 
raised  into  an  important  difference,  (iii.)  A  simpler  and  more 
rational  explication  occurred  to  Zwingle  and  CEcolampadius,  from 
whom  the  Helvetian  protestants  imbibed  their  faith.  Eejecting 
every  notion  of  a  real  presence,  and  divesting  the  institution  of  all 
its  mystery,  they  saw  only  figurative  symbols  in  the  elements  which 
Christ  had  appointed  as  a  commemoration  of  his  death.  But  this 
novel  opinion  excited  as  much  indignation  in  Luther  as  in  the 
Bomanists.  It  was  indeed  a  rock  on  which  the  Beformation  was 
neariy  shipwrecked ;  since  the  vicdent  contests  which  it  occasioned, 
and  the  narrow  intolerance  which  one  side  at  least  displayed 
thiunghout  the  controversy,  not  only  weakened  on  several  occasions 
the  temporal  power  of  the  protestant  churches,  but  disgusted  many 
of  tKose  who  might  have  inclined  towards  espousing  their  senti- 
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ments.  (iv.)  Besides  these  three  hypotheses,  a  fourth  was  pro- 
mulgated hy  Martin  Bucer  of  Strashurg,  a  man  of  much  acuteness, 
but  prone  to  metaphysical  subtilty,  and  not,  it  is  said,  of  a  very 
ingenuous  character.  Bucer,  as  I  apprehend,  though  his  expressions 
are  unusually  confused,  did  not  acknowledge  a  local  presence  of 
Christ's  body  and  blood  in  the  elements  after  consecration — so  far 
concurring  with  the  Helvetians ;  while  he  contended  that  they  were 
really,  and  without  figure,  received  by  the  worthy  communicant 
through  faith,  so  as  to  preserve  the  belief  of  a  mysterious  union, 
and  of  what  was  sometimes  called  a  real  presence.  Bucer  himself 
came  to  England  early  in  the  reign  of  Edwavd,  and  had  a  consider- 
able share  in  advising  the  measures  of  reformation.  But  Peter 
Martyr,  a  disciple  of  the  Swiss  school,  had  also  no  small  influence. 
In  the  forty-two  articles  set  forth  by  authority,  the  real  or  corporal 
presence,  using  these  words  as  synonymous,  is  explicitly  denied. 
This  clause  was  omitted  on  the  revision  of  the  articles  under 
Elizabeth. 

VI.  These  various  innovations  were  exceedingly  inimical  to  the 
influence  and  interests  of  the  priesthood.  But  that  order  obtained  a 
sort  of  compensation  in  being  released  from  its  obligation  to  celibacy. 
This  obligation,  though  unwarranted  by  Scripture,  rested  on  a  most 
ancient  and  universal  rule  of  discipline ;  for  though  the  Greek  and 
Eastern  churches  have  always  permitted  the  ordination  of  married 
persons,  yet  they  do  not  allow  those  already  ordained  to  take  wives. 
No  very  good  reason,  however,  could  be  given  for  this  distinction  ; 
and  the  constrained  celibacj  of  the  Latin  clergy  had  given  rise  <o 
mischiefs,  of  which  their  general  practice  of  retaining  concubines 
might  be  reckoned  among  the  smallest.  The  German  protestants 
soon  rejected  this  burthen,  and  encouraged  regular  as  well  as  secular 
priests  to  marry.  Cranmer  had  himself  taken  a  wife  in  Germany, 
whom  Henry's  law  of  the  six  articles,  one  of  which  made  the 
marriage  of  priests  felony,  compelled  him  to  send  away.  In  the 
reign  of  Edward  this  was  justly  reckoned  an  indispensable  part  of 
the  new  Reformation.  But  the  bill  for  that  purpose  passed  the 
lords  with  some  little  difiiculty,  nine  bishops  and  four  peers  dis- 
senting ;  and  its  preamble  cast  such  an  imputation  on  the  practice 
it  allowed,  treating  the  marriage  of  priests  as  ignominious  and  a 
tolerated  evil,  that  another  act  was  thought  necessary  a  few  years 
afterwards,  when  the  Reformation  was  better  established,  to  vindi- 
cate this  right  of  the  protestant  church.*  A  great  number  of  the 
clergy  availed  themselves  of  their  liberty ;  which  may  probably  have 
had  as  extensive  an  efibct  in  conciliating  the  ecclesiastical  profession, 
as  the  suppression  of  monasteries  had  in  rendering  the  gentry 
favourable  to  the  new  order  of  religion. 

•  Stat  2  &  3  £dw.  6,  c.  21 ;  5  &  6  Edw.  6,  c.  12 ;  Baniei.  89. 
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§  9.  But  great  as  was  the  number  of  those  whom  conviction  or 
self-interest  enlisted  under  the  prote.stant  banner,  it  appears  plain 
that  the  Reformation  moved  on  with  too  precipitate  a  step  for  the 
majority.  The  new  doctrines  prevailed  in  London,  in  many  large 
towns,  and  in  the  eastern  counties.  But  in  the  north  and  west  of 
England  the  body  of  the  people  were  strictly  catholics.  The  clei^, 
though  not  very  scrupulous  about  conforming  to  the  innovations, 
were  generally  averse  to  most  of  them.  And,  in  spite  of  the  church 
lands,  I  imagine  that  most  of  the  nobility,  if  not  the  gentry,  in- 
clined to  the  same  persuasion ;  not  a  few  peers  having  sometimes 
dissented  from  the  bills  passed  on  the  subject  of  religion  in  this 
reign,  while  no  sort  of  disagreement  appears  in  the  upper  house 
during  that  of  Mary.  In  the  western  insurrection  of  1549,  which 
partly  originated  in  the  alleged  grievance  of  inclosures,  many  of  the 
demands  made  by  the  rebels  go  to  the  entire  re-establishment  of 
popery.  Those  of  the  Norfolk  insurgents,  in  the  same  year,  whose 
political  complaints  were  the  same,  do  not,  as  far  as  I  perceive,  show 
any  such  tendency.  But  an  historian,  whose  bias  was  certainly  not 
unfavourable  to  protestantism,  confesses  that  all  endeavours  were 
too  weak  to  overcome  the  aversion  of  the  people  towards  Reforma- 
tion, and  even  intimates  that  German  troops  were  sent  for  from 
Calais  on  account  of  the  bigotry  with  which  the  bulk  of  the  nation 
adhered  to  the  old  superstition.^  This  is  somewhat  an  humiliating 
admission,  that  the  protestant  faith  was  imposed  upon  our  ancestors 
by  a  foreign  army.  The  demolition  of  shrines  and  images  was  an 
overt  insult  on  every  catholic  heart.  Still  more  were  they  exas- 
perated at  the  ribaldry  which  vulgar  protestants  uttered  against 
their  most  sacred  mystery.  Nor  could  the  people  repose  much  con- 
fidence in  the  judgment  and  sincerity  of  their  governors,  whom  they 
had  seen  submitting  without  outward  repugnance  to  Henry's  vatious 
schemes  of  religion,  and  whom  they  saw  every  day  enriching  them- 
selves with  the  plunder  of  the  church  they  affected  to  reform. 
Almost  every  bishopric  was  spoiled  by  their  ravenous  power  in  this 
reign,  either  through  mere  alienations,  or  long  leases,  or  unequal 
exchanges.  Exeter  and  Llandaff,  from  being  among  the  richest  sees, 
fell  into  the  class  of  the  poorest.  Lichfield  lost  the  chief  part  of 
its  lands  to  raise  an  estate  for  lord  Paget.  London,  Winchester,  and 
even  Canterbury,  suffered  considerably.  The  duke  of  Somerset  was 
much  beloved ;  yet  he  had  given  no  unjust  offence  by  pulling  down 

'  Burnet,  ilL  190, 196.  This  seemB  rather  of  sending  for  G^erman  trooi>s  in  1549, 
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some  chnrches  in  order  to  erect  Somerset  House  with  the  materials. 
He  had  even  projected  the  demolition  of  WestmlDSter  Abbey,  but 
the  chapter  averted  this  outrageous  pieoe  of  rapacity,  sufficient  of 
itself  to  characterize  that  age,  by  the  usual  method,  a  grant  of  some 
of  their  estates. 

Tolerance  in  religion,  it  is  well  known,  so  unanimously  admitted 
(at  least  verbally)  even  by  theologians  in  the  present  century,  was 
seldom  considered  as  practicable,  much  less  as  a  matter  of  right, 
during  the  period  of  the  Reformation.  The  difference  in  this 
respect  between  the  catholics  and  protestants  was  only  in  degree, 
and  in  degree  there  was  much  less  difference  than  we  are  apt  to 
believe.  The  Roman  worship  was  proscribed  in  England.  Many- 
persons  were  sent  to  prison  for  hearing  mass,  and  similar  offences. 
The  princess  Mary  supplicated  in  vain  to  have  the  exercise  of  her 
own  religion  at  home,  and  Charles  V.  several  times  interceded  in 
her  behalf;  but  though  Cranmer  and  Ridley,  as  well  as  the  council, 
would  have  consented  to  this  indulgence,  the  young  king,  whose 
education  had  unhappily  infused  a  good  deal  of  bigotry  into  his 
mind,  could  not  be  prevailed  upon  to  connive  at  such  idolatry. 

§  10.  The  person.most  conspicuous,  though  Ridley  was  perhaps 
the  most  learned  divine,  in  moulding  the  faith  and  discipline  of  the 
English  Church,  whic}^  has  not  been  very  materially  altered  since 
his  time,  was  archbishop  Cranmer.  Few  men,  about  whose  conduct 
there  is  so  little  room  for  controversy  upon  facts,  have  been  repre- 
sented in  more  opposite  lights.  We  know  the  favouring  colours  of 
protestant  writers ;  but  turn  to  the  bitter  invective  of  Bossuet,  and 
the  patriarch  of  our  reformed  church  stands  forth  as  the  most 
abandoned  of  time-serving  hypocrites.  If,  casting  away  all  preju- 
dice on  either  side,  we  weigh  the  character  of  this  prelate  in  an 
equal  balance,  he  will  appear  far  indeed  removed  from  the  turpitude 
imputed  to  him  by  his  enemies,  yet  not  entitled  to  any  extraordinary 
veneration.  Though  it  is  most  eminently  true  of  Cranmer,  that  his 
faults  were  always  the  effect  of  circumstances,  and  not  of  intention, 
yet  this  palliating  consideration  is  rather  weakened  when  we  recol- 
lect that  he  consented  to  place  himself  in  a  station  where  those  cir- 
cumstances occurred.  At  the  time  of  Cranmer's  elevation  to  the 
see  of  Canterbury,  Henry,  though  on  the  point  of  separating  fwr 
ever  from  Rome,  had  not  absolutely  determined  upon  so  strong  a 
measure ;  and  his  policy  required  that  the  new  archbishop  should 
solicit  the  usual  bulls  from  the  pope,  and  take  the  oath  of  canonical 
obedience  to  him.  Cranmer,  already  a  rebel  from  that  dominion  in 
his  heart,  had  recourse  to  the  disingenuous  shift  of  a  protest,  before 
his  consecration,  that  "  lie  did  not  intend  to  restrain  himself  thereby 
from  any  thing  to  which  he  was  bound  by  his  duty  to  God  or  the 
king,  or  from  taking  part  in  any  reformation  of  the  English  church 
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which  he  might  judge  to  be  required."  This  first  deviation  from 
integrity,  as  is  almost  always  the  case,  drew  after  it  many  others, 
and  be^m  that  discreditable  course  of  temporising  and  undue  com- 
pliance to  which  he  was  reduced  for  the  rest  of  Henry*s  reign. 
Cranmer's  abilities  were  not  perhaps  of  a  high  order,  or  at  least  they 
were  unsuited  to  public  affairs ;  but  his  principal  defect  was  in  that 
firmness  by  which  men  of  more  ordinary  talents  may  insure  respect 
Nothing  could  be  weaker  than  his  conduct  in  the  usurpation  of 
lady  Jane,  which  he  might  better  have  boldly  sustained,  like  Ridley, 
as  a  step  necessary  for  the  conservation  of  protestantism,  than  given 
into  against  his  conscience,  overpowered  by  the  importunities  of  a 
misguided  boy.  Had  the  malignity  of  his  enemies  been  directed 
rather  against  his  reputation  than  his  life,  had  he  been  permitted 
to  survive  his  shame  as  a  prisoner  in  the  Tower,  it  must  have 
seemed  a  more  arduous  task  to  defend  the  memory  of  Cranmer,  but 
his  fame  has  brightened  in  the  fire  that  consumed  him. 

Those  who,  with  the  habits  of  thinking  that  prevail  in  our  times, 
cast  back  their  eyes  on  the  reign  of  Edward  YL,  will  generally  be 
disposed  to  censure  the  precipitancy,  and  still  more  the  exclusive 
spirit,  of  our  principal  reformers.  But  relatively  to  the  course  that 
tilings  had  taken  in  Germany,  and  to  the  feverish  zeal  of  that  age, 
the  moderation  of  Cranmer  and  Ridley,  the  only  ecclesiastics  who 
took  a  prominent  share  in  these  measures,  was  very  conspicuous, 
and  tended  above  everything  to  place  the  Anglican  church  in  that 
middle  position  which  it  has  always  preserved  between  the  Roman 
hierarchy  and  that  of  other  protestant  denominations.  Cranmer,- 
daring  the  reign  of  Henry,  had  bent,  as  usual,  to  the  king's  despotic 
humour,  and  favoured  a  novel  theory  of  ecclesiastical  authority, 
which  resolved  all  its  spiritual  as  well  as  temporal  powers  into  the 
royal  supremacy.  Accordingly,  at  the  accession  of  Edward,  he  him- 
self, and  several  other  bishops,  took  out  commissions  to  hold  their 
sees  during  pleasure.  But  when  the  necessity  of  compliance  had 
passed  by,  they  showed  a  disposition  not  only  to  oppose  the  con- 
tinual spoliation  of  church  property,  but  to  maintain  the  jurisdic- 
tion which  the  canon  law  had  conferred  upon  them.  And  though, 
as  this  papal  code  did  not  appear  very  well  adapted  to  a  protestant 
church,  a  new  scheme  of  ecclesiastical  laws  was  drawn  up,  which 
the  king's  death  rendered  abod-tive,  this  was  rather  calculated  to 
strength^i  the  hands  of  the  spiritual  courts  than  to  withdraw  any 
matter  from  their  orjgnizance. 

The  policy,  or  it  may  bo  the  prejudices,  of  Cranmer  induced  him 
alKO  to  retain  in  the  church  a  few  ceremonial  usages,  which  the 
Helvetic,  thoiigh  not  the  Lutheran,  reformers  had  swept  away,  such 
as  the  copes  and  rochets  of  bishops,  and  the  surplice  of  officiating 
priests.     It  should  seem  inconceivable  that  any  one  could  object  to 
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these  Testments,  considered  in  themselves ;  far  more,  if  they  could 
answer  in  the  slightest  degree  the  end  of  conciliating  a  reluctant 
people.  But  this  motiye  unfortunately  was  often  disregarded  in  that 
age ;  and  indeed  in  all  ages  an  abhorrence  of  concession  and  com- 
promise is  a  never-failing  characteristic  of  religious  factions.  The 
foreign  reformers  then  in  England,  two  of  whom,  Buoer  and  Peter 
Martyr,  enjoyed  a  desenred  reputation,  expressed  their  dissatisfac- 
tion at  seeing  these  habits  retained,  and  complained,  in  general, 
of  the  backwardness  of  the  English  reformation.  Calvin  and  Bul- 
linger  wrote  firom  Switzerland  in  the  same  strain.  Nor  was  this 
sentiment  by  any  means  confined  to  strangers.  Hooper,  an  eminent 
divine,  having  been  elected  bishop  of  Grloucester,  refused  to  be  con- 
secrated in  the  usual  dress.  It  marks,  almost  ludicrously,  the  spirit 
of  those  times,  that,  instead  of  permitting  him  to  decline  the  station, 
the  council  sent  him  to  prison  for  some  time,  until  by  some  mutual 
concessions  the  business  was  adjusted.  These  events  it  would 
hardly  be  worth  while  to  notice  in  such  a  work  as  the  present 
if  they  had  not  been  the  prologue  to  a  long  and  serious  drama. 

§  11.  It  is  certain  that  the  re-establishment  of  popery  on  Mary's 
accession  must  have  been  acceptable  to  a  large  part,  or  perhaps  to 
the  majority,  of  the  nation.     There  is  reason,  however,  to  believe 
that  the  reformed  doctrine  had  made  a  real  progress  in  the  few 
years  of  her  brother's  reign.    The  counties  of  Norfolk  and  Suffolk, 
which  placed  Mary  on  the  throne  as  the  lawful  heir,  were  chiefly 
protestant,  and  experienced  from  her  the  usual  gratitude  and  good 
faith  of  a  bigot.    Noailles  bears  witness,  in  many  of  his  despatches, 
to  the  unwillingness  which  great  numbers  of  the  people  displayed 
to  endure  the  i-estoration  of  popery,  and  to  the  queen's  excessive 
unpopularity,  even  before  her  marriage  with  Philip  had  been  re- 
solved upon.     As  for  the  higher  classes,  they  partook  far  less  than 
their  inferiors  in  the  religious  zeal  of  that  age.    Henry,  Edward, 
Mary,  Elizabeth,  found  almost  an  equal  compliance  with  their 
varying  schemes  of  faith.     Yet  the  larger  proportion  of  the  nobility 
and  gentry  appear  to  have  preferred  the  catholic  religion.     Several 
peers  opposed  the  bills  for  reformation  under  Exlward ;  and  others, 
who  had  gone  along  with  the  current,  became  active  counsellors  of 
Mary.    Not  a  few  persons  of  family  emigrated  in  the  latter  reign ; 
but  with  the  exception  of  the  second  earl  of  Bedford,  who  suffered  a 
short  imprisonment  on  account  of  religion,  the  protestant  mar- 
tyrology  contains  no  confessor  of  superior  rank.    The  same  accom- 
modating spirit  characterised,  upon  the  whole,  the  clergy ;  and  would 
have  been  far  more  general,  if  a  considerable  number  had  not  availed 
themselves  of  the  permission  to  marry  granted  by  Edward ;  which 
led  to  their  expulsion  from  their  cures  on  his  sister's  coming  to  the 
throne.    Tet  it  was  not  the  temper  of  Mary's  parliaments,  whatever 
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pains  had  heen  taken  about  their  election,  to  second  her  bigotry  in 
surrendering  the  temporal  fruits  of  their  recent  schism.  The  bill  for 
restoring  first  fruits  and  impropriations  in  the  queen's  hands  to  the 
church  passed  not  without  difficulty ;  and  it  was  found  impossible 
to  obtain  a  repeal  of  the  act  of  supremacy  without  the  pope's 
explicit  confirmation  of  the  abbey  lands  to  their  new  proprietors. 
Even  this  confirmation,  though  made  through  the  legate  cardinal 
Pole,  by  virtue  of  a  full  commission,  left  not  unreasonably  an  appre- 
hension that,  on  some  better  opportunity,  the  imprescriptible  nature 
of  church  property  might  be  urged  against  the  possessors.  With 
these  selfish  considerations  others  of  a  more  generous  nature  con- 
spired to  render  the  old  religion  more  obnoxious  than  it  had  been  at 
the  queen^  accession.  Her  marriage  with  Philip,  his  encroaching 
disposition,  the  arbitrary  turn  of  his  counsels,  the  insolence  imputed 
to  the  Spaniards  who  accompanied  him,  the  unfortunate  loss  of  Calais 
through  that  alliance,  while  it  thoroughly  alienated  the  kingdom 
from  Mary,  created  a  prejudice  against  the  religion  which  the  Spanish 
court  so  steadily  favoured.  So  violent  indeed  was  the  hatred  con- 
ceived by  the  English  nation  gainst  Spain  during  the  short  period 
of  Philip's  marriage  with  their  queen,  that  it  diverted  the  old 
channel  of  public  feelings,  and  almost  put  an  end  to  that  dislike  and 
jealousy  of  France  which  had  so  long  existed.  For  at  least  a 
century  after  this  time  we  rarely  find  in  popular  writers  any  expres- 
sions of  hostility  towards  that  country ;  though  their  national 
manners,  so  remote  from  our  own,  are  not  unfrequently  the  object 
of  ridicule.  The  prejudices  of  the  populace,  as  much  as  the  policy 
of  our  councillors,  were  far  more  directed  against  Si)ain. 

§  12.  But  what  had  the  greatest  efficacy  in  disgusting  the  English 
with  Mary's  system  of  faith,  was  the  cruelty  by  which  it  was  accom- 
panied. Though  the  privy  council  were  in  fact  continually  urging 
the  bishops  forward  in  this  prosecution,  the  latter  bore  the  chief 
blame,  and  the  abhorrence  entertained  for  them  naturally  extended 
to  the  doctrine  they  professed.  A  sort  of  instinctive  reasoning  told 
the  people,  what  the  learned  on  neither  side  had  been  able  to  dis- 
cover, that  the  truth  of  a  religion  begins  to  be  very  suspicious  when 
it  stands  in  need  of  prisons  and  scafiblds  to  eke  out  its  evidences. 
And  as  the  English  were  constitutionally  humane,  and  not  hardened 
by  continually  witnessing  the^nfliction  of  barbarous  punishments, 
there  arose  a  sympathy  for  men  suffering  torments  with  such  meek- 
ness and  patience,  which  the  populace  of  some  other  nations  were 
perhaps  less  apt  to  display,  especially  in  executions  on  the  score  of 
heresy.  The  theologian  indeed  and  the  philosopher  may  concur 
in  deriding  the  notion  that  cither  sincerity  or  moral  rectitude  can  be 
the  test  of  truth ;  yet  among  the  various  species  of  authority  to 
which  recourse  had  been  had  to  supersede  or  to  supply  the  deficiencies 
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of  argument,  I  know  not  whether  any  be  more  reasonable,  and  none 
certainly  is  so  congenial  to  unsophisticated  minds.  Many  are  said 
to  have  become  protestants  under  Mary,  who,  at  her  coming  to  the 
throne,  had  retained  the  contrary  persuasion.  And  the  strongest 
proof  of  this  may  be  drawn  from  the  acquiescence  of  the  great  body 
of  the  kingdom  in  the  re-establishment  of  protestantism  by  Elizabeth, 
when  compared  with  the  seditions  and  discontent  on  that  account 
under  Edward.  The  course  which  this  famous  princess  steered  in 
ecclesiastical  concerns,  during  her  long  reign,  will  form  the  subject 
of  the  two  ensuing  chapters. 
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CHAPTER  ni. 

ON  THE  LAWS  OF  ELIZABETH'S  REIGN  RESPECTING 

THE  ROMAN  CATHOLICS. 

$  1.  Change  of  Religion  on  the  Queen's  Accession.  $  2.  Acts  of  Supremacy  and  Uni- 
formity. ^  3.  Restraint  of  Roman  Oatbolic  Worship  in  tbe  first  Years  of  Elizabeth. 
$  4.  Stf^ute  of  1562.  This  Act  not  folly  enforced.  $  6.  Application  of  the  Em^ 
peror  in  behalf  of  the  English  Catholics.  $  6.  Persecution  of  this  Body  in  the  ensuing 
Period.  ^  1.  Uncertain  Succession  of  tbe  Crown  between  the  Families  of  Scotland 
and  Suffolk.  $  8.  The  Queen's  unwillingness  to  decide  this,  or  to  marry.  ^  9.  Im* 
priaocment  of  Lady  Catlierine  Grey.  (  10.  Mary  Queen  of  Scotland.  $  11.  Com- 
blnaiion  in  her  Favour.  $  12.  Bull  of  Pias  V.  Statutes  for  ttie  Queen's  Security. 
( 13.  Catholics  more  rigorously  treated.  $  14.  Refugees  in  the  Netherlands.  Their 
Hostility  to  the  Government.  $  15.  Fre^  Laws  against  the  Catholic  Worship. 
Execution  of  Campian  and  others.  $  16.  Defence  of  the  Queen  by  Burleigh.  $  17.  In- 
creased Severity  of  thd  Government.  $18.  Mary.  Plot  in  her  Favour.  Her  Exe- 
cution Rcmarlcs  upon  it.  ^  19.  Continued  Persecution  of  Roman  Catholics. 
$  20.  General  Ofaservatians. 

§  1.  The  accession  of  Elizal)eth,  gratifying  to  the  whole  nation  on 
accoant  of  the  late  queen's  extreme  unpopularity,  infused  peculiar 
joy  into  the  hearts  of  all  well-wishers  to  the  Reformation.  Child  of 
that  famous  marriage  which  had  severed  the  connection  of  England 
with  the  Roman  see,  and  trained  betimes  in  the  learned  and  reason- 
ing discipline  of  protestant  theology,  suspected  and  oppressed  for 
that  very  reason  by  a  sister  s  jealousy,  and  scarcely  preserved  from 
the  death  which  at  one  time  threatened  her,  there  was  every  ground 
to  be  confident,  that,  notwithstanding  her  forced  compliance  with 
the  catholic  rites  during  the  late  reign,  her  inclinations  had  con- 
tinued  stedfast  to  the  opposite  side.  Nor  was  she  long  in  mani- 
festing this  disposition  sufficiently  to  alarm  one  party,  though 
not  entirely  to  satisfy  the  other.  Her  great  prudence,  and  that 
of  her  advisers,  which  taught  her  to  move  slowly,  while  the 
temper  of  the  nation  was  still  uncertain,  and  her  government  still 
emlKin-assed  with  a  French  war  and  a  Spanish  alliance,  joined  with 
a  certain  tendency  in  her  religious  sentiments  not  so  thoroughly 
protestant  as  had  been  expected,  produced  some  complaints  of 
delay  from  the  ardent  reformers  just  returned  from  exile.  But  she 
begiui  to  make  alterations,  though  not  very  essential,  in  the  church 
service ;  and  the  bishops  must  have  been  well  aware  of  the  course 
she  designed  to  pursue,  when  they  adopted  the  violent  and  im- 
politic resolution  of  refusing  to  officiate  at  her  coronation.  Her 
council  was  fonned  of  a  very  few  catholics,  of  several  pliant  con- 
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formiats  with  all  changes,  and  of  some  known  friends  to  the  pro- 
testant  interest.  But  two  of  these,  Cecil  and  Bacon,  were  so  much 
higher  in  her  confidence,  and  so  incomparably  superior  in  talents  to 
the  other  councillors,  that  it  was  evident  which  way  she  must 
incline.  The  parliament  met  about  two  months  after  her  accession. 
The  creed  of  parliament  from  the  time  of  Henry  VIII.  had  been 
always  that  of  the  court ;  whether  it  were  that  elections  had  con- 
stantly been  influenced,  as  we  know  was  sometimes  the  case,  or 
that  men  of  adverse  principles,  yielding  to  the  torrent,  had  left  the 
way  clear  to  the  partisans  of  power.  This  first,  like  all  subsequent 
parliaments,  was  to  the  full  as  favourable  to  protestantism  as  the 
queen  could  desire  :  the  first-fruits  of  benefices,  and,  what  was  far 
more  important,  the  supremacy  in  ecclesiastical  afiiairs,  were  restored 
to  the  crown ;  the  laws  made  concerning  religion  in  Edward's  time 
were  re-enacted.  These  acts  did  not  pass  without  considerable 
opposition  among  the  lords;  nine  temporal  peers,  besides  all  the 
bishops,  having  protested  against  the  bill  of  uniformity  establishing 
the  Anglican  liturgy,  though  some  pains  had  been  taken  to  soften 
the  passages  most  obnoxious  to  catholics.  But  the  act  restoring  the 
royal  supremacy  met  with  less  resistance;  whether  it  were  that 
the  system  of  Henry  retained  its  hold  over  some  minds,  or  that  it 
did  not  encroach,  like  the  former,  on  the  liberty  of  conscience,  or 
that  men  not  over-scrupulous  were  satisfied  with  the  interpretation 
which  the  queen  caused  to  be  put  upon  the  oath. 

Several  of  the  bishops  had  submitted  to  the  Reformation  under 
Edward  VI.  But  they  had  acted,  in  general,  so  conspicuous  a  part  in 
the  late  restoration  of  popery,  that,  even  amidst  so  many  examples  of 
false  profession,  shame  restrained  them  from  a  second  apostasy.  Their 
number  happened  not  to  exceed  sixteen,  one  of  whom  was  prevailed 
on  to  conform ;  while  the  rest,  refusing  the  oath  of  supremacy,  were 
deprived  of  their  bishoprics  by  the  court  of  ecclesiastical  high  com- 
mission. In  the  summer  of  1559  the  queen  appointed  a  general 
ecclesiastical  visitation,  to  compel  the  observance  of  the  protestant 
formularies.  It  appears  from  their  reports  that  only  about  one 
hundred  dignitaries,  and  eighty  parochial  priests,  resigned  their 
benefices,  or  were  deprived.  Men  eminent  for  their  zeal  in  the 
protestant  cause,  and  most  of  them  exiles  during  the  persecution, 
occupied  the  vacant  sees.  And  thus,  before  the  end  of  1559,  the 
English  church,  so  long  contended  for  as  a  prize  by  the  two  reli- 
gions, was  lost  for  ever  to  that  of  Eome. 

§  2.  These  two  statutes,  commonly  denominated  the  Acts  of 
Supremacy  and  Unt/ormityy^  form  the  basis  of  that  restrictive  code 
of  laws,  deemed  by  some  one  of  the  fundamental  bulwarks,  by 

1  1  EUz.  c.  1.  See  Note  at  end  of  chapter, '  The  Oath  of  Supremacy.' 
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others  the  reproach  of  our  constitution,  which  pressed  so  heavily 
for  more  than  two  centuries  upon  the  adherents  to  the  Romish 
r^^^-  %  tlie  former  all  beneficed  ecclesiastics,  and  all  laymen 
nolding  office  under  the  crown,  were  obliged  to  take  the  oath  of 
supremacy,  renouncing  the  spiritual  as  well  as  temporal  jurisdiction 
of  every  foreign  prince  or  prelate,  on  pain  of  forfeiting  their  office  or 
benefice ;  and  it  was  rendered  highly  penal,  and  for  the  third 
offence  treasonable,  to  maintain  such  supremacy  by  writing  or 
advised  speaking.  The  latter  statute  trenched  more  on  the  natural 
nghts  of  conscience ;  prohibiting,  under  pam  of  forfeiting  goods  and 
chattels  for  the  first  offence,  of  a  year's  imprisonment  for  the  second, 
and  of  imprisonment  during  life  for  the  third,  the  use  by  a  minis- 
ter, whether  beneficed  or  not,  of  any  but  the  established  liturgy ; 
and  imposed  a  fine  of  one  shilling  on  all  who  should  absent  them- 
selves from  church  on  Sundays  and  holydays." 

§  3.  This  act  operated  as  an  absolute  interdiction  of  the  catholic 
rites,  however  privately  celebrated.   It  has  frequently  been  asserted, 
that  the   government  connived  at  the  domestic  exercise  of  that 
religion   during  these  first  years  of  Elizabeth's  reign.    This  may 
possibly  have  been  the  case  with  respect  to  some  persons  of  very 
high  rank  whom  it  was  inexpedient  to  irritate.    But  wc  find  in- 
stances of  severity  towards  cathoUcs,  even  in  that  early  period; 
and  it  is  evident  that  their  solemn  rites  were  only  performed  by 
stealth,   and  at  much  hazard.     This  commencement  of  persecu- 
tion induced  many  catholics  to  fly  beyond  sea,  and  gave  rise  to  those 
re-unions  of  disaffected  exiles,  which  never  ceased  to  endanger  the 
throne  of  Elizabeth. 

It  cannot^  as  far  as  appears,  be  truly  alleged  that  any  greater 
provocation  had  as  yet  been  given  by  the  catholics  than  that  of  per- 
tinaciously continuing  to  betieve  and  worship  as  their  fathers  had 
done  before  them.     I  request  those  who  may  hesitate  about  this,  to 
pay  some  attention  to  the  order  of  time,  before  they  form  their 
opinions.     The  master  mover,  that  became  afterwards  so  busy,  had 
not  yet  put  his  wires  into  action.    Every  prudent  man  at  Kome 
(and  we  shall  not  at  least  deny  that  there  were  such)  condemned 
the  precipitate  and  insolent  behaviour  of  Paul  IV.  towards  Eliza- 
beth, as  they  did  most  other  parts  of  his  administration.    PiusW., 
tbe  successor  of  that  injudicious  old  man,  aware  of  the  inestimable 
importance  of   reconciliation,  and   suspecting  probably   that"  the 
queen's  turn  of  thinking  did  not  exclude  all  hope  of  it,  despatched 
a  nuncio  to  England,  vnth.  an  invitation  to  send  ambassadors  to  the 
council  at  Trent,  and  "with  powers,  as  is  said,  to  confirm  the  English 
liturgy,  and  to  permit  double  communion ;  one  of  the  few  conces- 
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fiions  which  the  more  indulgent  Homanists  of  that  age  were  not 
very  reluctant  to  make.  But  Elizabeth  had  taken  her  line  as  to 
the  court  of  Rome ;  the  nuncio  received  a  message  at  Brussels,  that 
he  must  not  enter  the  kingdom  ;  and  she  was  too  wise  to  counte- 
nance the  impartial  fathers  of  Trent,  whose  labours  had  nearly 
drawn  to  a  close,  and  whose  decisions  on  the  controverted  points  it 
had  never  been  very  difficult  to  foretelL  I  have  not  found  that 
Pius  IV.,  more  moderate  than  most  other  pontiffs  of  the  sixteenth 
century,  took  any  measures  hostile  to  the  temporal  government 
of  this  realm:  but  the  deprived  ecclesiastics  were  not  unfairly 
anxious  to  keep  alive  the  faith  of  their  former  hearts,  and  to  pre- 
vent them  from  sliding  into  conformity,  through  indifference  and 
disuse  of  their  ancient  rites.  The  means  taken  were  chiefly  the 
same  as  had  been  adopted  against  themselves,  the  dispersion  of 
small  papers  either  in  a  serious  or  lively  strain ;  but  the  remarkable 
position  in  which  the  queen  was  placed  rendering  her  death  a  most 
important  contingency,  the  popish  party  made  use  of  pretended  con- 
jurations and  prophecies  of  that  event,  in  order  to  unsettle  the 
people's  minds,  and  to  dispose  them  to  anticipate  another  reaction. 
Partly  through  these  political  circumstances,  but  far  more  from  the 
hard  usage  they  experienced  for  professing  their  religion,  there  seema 
to  have  been  an  increasing  restlessness  among  the  catholics  about 
1562,  which  was  met  with  new  rigour  by  the  parliament  of  that 
year. 

§  4.  The  act  entitled,  "  for  the  assurance  of  the  queen's  royal 
power  over  all  estates  and  subjects  within  her  dominions,"  enacts, 
with  an  iniquitous  and  sanguinary  retrospect,  that  all  persons,  who 
had  ever  taken  holy  orders  or  any  degree  in  the  universities,  or  had 
been  admitted  to  the  practice  of  the  laws,  or  held  any  ofSce  in  their 
execution,  should  be  bound  to  take  the  oath  of  supremacy,  when 
tendered  to  them  by  a  bishop,  or  by  commissioners  appointed  under 
the  great  seal.  The  penalty  for  the  first  refusal  of  this  oath  was 
that  of  a  praemunire  ;  but  any  person  who,  after  the  space  of  three 
months  from  the  first  tender,  should  again  refuse  it  when  in  like 
manner  tendered,  incurred  the  pains  of  high  treason.  The  oath  of 
supremacy  was  imposed  by  the  statute  on  every  member  of  the 
House  of  Commons,  but  could  not  be  tendered  to  a  peer ;  the  queen 
declaring  her  full  confidence  in  those  hereditary  councillors.  Several 
peers  of  great  weight  and  dignity  were  still  catholics.^ 

This  harsh  statute  did  not  pass  without  opposition.  Two  speeches 
against  it  have  been  preserved ;  one  by  lord  Montagu  in  the  House 
of  Lords,  the  other  by  Mr.  Atkinson  in  the  Commons,  breathing 
such  generous  abhorrence  of  persecution  as  some  erroneously  imagine 
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to  have  been  unknown  to  that  age,  because  we  rarely  meet  with  it 
in  theological  writings. 

I  atn  never  very  willing  to  admit  as  an  apology  for  unjust  or 
cruel  enactments,  that  they  are  not  designed  to  be  generally  exe* 
cuted;  a  pretext  often  insidious,  always  insecure,  and  tending  to 
mask  the  approaches  of  arbitrary  government.  But  it  is  certain 
that  Elizabeth  did  not  wish  this  act  to  be  enforced  in  its  full 
severity.  And  archbishop  Parker,  by  far  the  most  prudent  church- 
man of  the  time,  judging  some  of  the  bishops  too  little,  moderate  in 
their  dealings  with  the  papists,  warned  them  privately  to  use  great 
caution  in  tendering  the  oath  of  supremacy  according  to  the  act,  and 
never  to  do  so  the  second  time,  on  which  the  penalty  of  treason 
might  attach,  without  his  previous  approbation.  The  temper  of 
some  of  his  colleagues  was  more  narrow  and  vindictive.*  Several  of 
the  deprived  prelates  had  been  detained  in  a  sort  of  honourable 
custody  in  the  palaces  of  their  successors.  Bonner,  the  most  justly 
obnoxious  of  them  all,  was  confined  in  the  Marshalsea.  Upon  the 
occasion  of  this  new  statute,  Horn,  bishop  of  Winchester,  indignant 
at  the  impunity  of  such  a  man,  proceeded  to  tender  him  the  oath  of 
supremacy,  with  an  evident  intention  of  driving  him  to  high  trea- 
son. Bonner,  however,  instead  of  evading  this  attack,  intrepidly  denied 
the  other  to  be  a  lawful  bishop ;  and,  strange  as  it  may  seem,  not 
only  escaped  all  further  molestation,  but  had  the  pleasure  of  seeing 
his  adversaries  reduced  to  pass  an  act  of  parliament,  declariag  the 
present  bishops  to  have  been  legally  consecrated. 

§  5.  It  was  not  long  after  the  act  imposing  suck  heavy  penalties 
on  catholic  priests  for  refusing  the  oath  of  supremacy,  that  the 
emperor  Ferdinand  addressed  two  letters  to  Elizabeth,  interceding 
for  the  adherents  to  that  religion,  both  with  respect  to  those  new 
severities  to  which  they  migbt  become  liable  by  conscientiously 
declining  that  oath,  and  to  the  prohibition  of  the  free  exercise  of 
their  rites.  He  suggested  that  it  might  be  reasonable  to  allow 
them  the  use  of  one  church  in  every  city.  And  he  concluded  with 
an  expression,  which  might  possibly  be  .designed  to  intimate  that 
his  own  conduct  towards  the  protestants  in  his  dominions  would  be 
influenced  by  her  concurrence  in  his  request.  Such  considerations 
were  not  without  great  importance.  The  protestant  religion  was 
gaining  ground  in  Austria,  where  a  large  proportion  of  the  nobility 
as  well  as  citizens  had  for  some  years  earnestly  claimed  its  public 
toleration.  Ferdinand,  prudent  and  averse  from  bigoted  counsels, 
and  for  every  reason  solicitous  to  heal  the  wounds  which  religious 
differences  had  made  in  the  empire,  while  he  was  endeavouring,  not 
absolutely  without  hope  of  success,  to  obtain  some  concessions  from 
the  pope,  had  shown  a  disposition  to  grant  further  indulgences  to  his 
protestant  subjects.     His  son  Maximilian,  not  only  through  his 


64  CONNIVANCE  OF  ROMAN  CATHOLICS.  Chap.  III. 

moderate  temper,  but  some  real  inclination  towards  the  new  doc- 
trine, bade  fair  to  carry  much  further  the  liberal  policy  of  the 
reigning  emperor.  It  was  consulting  very  little  the  general  in- 
terests of  protestantism,  to  disgust  persons  so  capable  and  so  well 
disposed  to  befriend  it.  But  our  queen,  although  free  from  the 
fanatical  spirit  of  persecution  which  actuated  part  of  her  subjects, 
was  too  deeply  imbued  with  arbitrary  principles  to  endure  any 
public  deviation  from  the  mode  of  worship  she  should  prescribe. 
In  her  answer  to  Ferdinand,  the  queen  declares  that  she  cannot 
grant  churches  to  those  who  disagree  from  her  religion,  being 
against  the  laws  of  her  parliament,  and  highly  dangerous  to  the 
state  of  her  kingdom;  as  it  would  sow  various  opinions  in  the 
nation  to  distract  the  minds  of  honest  men,  and  would  cherish 
parties  and  factions  that  might  disturb  the  present  tranquillity  of 
the  commonwealth,  c^ 

§  6.  Camden  and  many  others  have  asserted  that  by  systematic 
connivance  the  Roman  Catholics  enjoyed  a  pretty  free  use  of  their 
religion  for  the  first  fourteen  years  of  Elizabeth's  reign.  But  this  is 
not  reconcilable  to  many  passages  in  8trype's  collections.  We  find 
abundance  of  persons  harassed  for  recusancy,  that  is,  for  not  attend- 
ing the  protestant  church,  and  driven  to  insincere  promises  of  con- 
formity. Others  were  dragged  before  ecclesiastical  conmiissioners 
for  harbouring  priests,  or  for  sending  money  to  those  who  had  fied 
beyond  sea.  Students  of  the  inns  of  court,  where  popery  had  a 
strong  hold  at  this  time,  were  examined  in  the  star-chamber  as  to 
their  religion,  and  on  not  giving  satisfactory  answers  were  committed 
to  the  Fleet.  The  catholic  party  were  not  always  scrupulous  about 
the  usual  artifices  of  an  oppressed  people,  meeting  force  byjraud, 
and  concealing  their  heart-felt  wishes  under  the  mask  of  ready  sub- 
mission, or  even  of  zealous  attachment.  A  great  majority  both  of 
clergy  and  laity  yielded  to  the  times ;  and  of  these  temporising  con- 
formists it  cannot  be  doubted  that  many  lost  by  degrees  all  thought 
of  returning  to  their  ancient  fold.  But  others,  while  they  complied 
with  exterior  ceremonies,  retained  in  their  private  devotions  their 
accustomed  mode  of  worship.  It  is  an  admitted  fact,  that  the 
catholics  generally  attended  the  church,  till  it  came  to  be  reckoned 
a  distinctive  sign  of  their  having  renounced  their  own  religion. 
"They  persuaded  themselves  (and  the  English  priests,  uninstructed 
and  accustomed  to  a  temporising  conduct,  did  not  discourage  the 
notion)  that  the  private  observance  of  their  own  rites  would  excuse 
a  formal  obedience  to  the  civil  power.  The  Romish  scheme  of 
worship,  though  it  attaches  more  importance  to  ceremonial  rites, 
has  one  remarkable  difference  from  the  protestant,  that  it  is  far  less 
social ;  and  consequently  the  prevention  of  its  open  exercise  has  far 
less  tendency  to  weaken  men's  religious  associations,  so  long  as  their 
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individual  intercourse  with  a  priest,  its  essential  requisite,  can  be 
preserved.    Priests  therefore  travelled  the  country  in  various  dis- 
guises, to  keep  alive  a  flame  which  the  practice  of  outward  con- 
formity was  calculated  to  extinguish.    There  was  not  a  county 
throughout  England,  says  a  catholic  historian,  where  several  of 
Mary's  clergy  did  not  reside,   commonly  called  the  old  priests. 
They  served  as  chaplains  in  private  families.    By  stealth,  at  the 
dead  of  night,  in  private  chambers,  in  the  secret  lurking-places  of 
an  ill-peopled  country,  with  all  the  mystery  that  subdues  the 
imagination,  with  all  the  mutual  trust  that  invigorates  constancy, 
these  proscribed  ecclesiastics  celebrated  their  solemn  rites,   more 
impressive  in  such  concealment  than  if  surrounded  by  all  their 
former  splendour.     The  strong  predilection  indeed  of  mankind  for 
mystery,  which  has  probably  led  many  to  tamper  in  political  con- 
spiracies without  much  further  motive,  will  suffice  to  preserve  secret 
associations,  even  where  their  purposes  are  far  less  interesting  than 
those  of  religion.     Many  of  these  itinerant  priests  assumed  the 
character  of  protestant  preachers ;  and  it  has  been  said,  with  some 
truth,  though  not  probably  without  exaggeration,  that,  under  the 
directions  of  their  crafty  court,  they  fomented  the  division  then 
springing  up,  and  mingled  with  the  anabaptists  and  other  sectaries, 
in  the  hope  both  of  exciting  dislike  to  the  establishment,  and  of 
instilling  their  own  tenets,  slightly  disguised,  into  the  minds  of 
unwary  enthusiasts. 

§  7.  It  is  my  thorough  conviction  that  the  persecution,  (or  it  can 
obtain  no  better  name,  carried  on  against  the  English  catholics, 
however  it  might  serve  to  delude  the  government  by  producing  an 
apparent  confonnity,  could  not  but  excite  a  spirit  of  disloyalty  in 
many  adherents  of  that  faith.  Nor  would  it  be  safe  to  assert  that  a 
more  conciliating  policy  would  have  altogether  disarmed  their 
hostility,  much  less  laid  at  rest  those  busy  hopes  of  the  future, 
which  the  peculiar  circumstances  of  Elizabeth's  reign  had  a  tendency 
to  produce.  This  remarkable  posture  of  affairs  affected  all  her  civil, 
and  still  more  her  ecclesiastical  policy.  Her  own  title  to  the  crown 
depended  absolutely  on  a  parliamentary  recognition.  The  act  of 
35  H.  8,  c.  1,  had  settled  the  crown  upon  her,  and  thus  far  restrained 
the  previous  statute,  28  H.  8,  c.  7,  which  had  empowered  her  father 
to  regulate  the  succession  at  his  pleasure.  Besides  this  legislative 
authority,  his  testament  had  bequeathed  the  kingdom  to  Elizabeth 
after  her  sister  Mary ;  and  the  common  consent  of  the  nation  had 
ratified  her  possession.  But  the  queen  of  Scots,  niece  of  Henry  by 
Margaret,  his  elder  sister,  had  a  prior  right  to  the  throne  during  Eliza- 
beth's life,  in  the  eyes  of  such  catholics  as  preferred  an  hereditary  to 
a  parliamentary  title,  and  was  reckoned  by  the  far  greater  part  of  the 
nation  its  presumptive  heir  after  her  decease.    There  could  indeed 
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be  no  question  of  this,  bad  tbe  snocession  been  left  to  its  natural 
course.  But  Henry  had  exercised  the  power  with  which  his  parlia- 
nxent,  in  too  servile  a  spirit,  jet  in  the  plenitude  of  its  sovereign 
authority,  had  invested  him,  by  settling  the  succession  in  remainder 
upon  the  house  of  Suffolk,  descendants  of  his  second  sister  Mary, 
to  whom  he  postponed  the  elder  line  of  Scotland.  Mary  left  two 
daughters,  Frances  and  Eleanor.  The  former  became  wife  of  Grey, 
marquis  of  Dorset,  created  duke  of  Suffolk  by  Edward ;  and  had 
three  daughters — Jane,  whose  fate  is  well  known,  Catherine  and 
Mary.  Eleanor  Brandon,  by  her  union  with  the  earl  of  Cumber- 
land, had  a  daughter,  who  married  the  earl  of  Derby.  At  the  begin* 
ning  of  Elizabeth's  reign,  or  rather  after  tbe  death  of  the  duchess 
of  Suffolk,  lady  Catherine  Grey  was  by  statute  law  the  presumptive 
heiress  of  the  crown;  but  according  to  the  rules  of  hereditary 
descent,  which  the  bulk  of  mankind  do  not  readily  permit  an  arbi- 
trary and  capricious  enactment  to  disturb,  Mary  queen  of  Scots, 
grand-daughter  of  Margaret,  was  the  indisputable  representative  of 
her  royal  progenitors,  and  the  next  in  succession  to  Elizabeth. 

§  8.  This  reversion,  indeed,  after  a  youthful  princess,  might  well 
appear  rather  an  improbable  contingency.  It  was  to  be  expected 
that  a  fertile  maixiage  would  defeat  all  speculations  about  her  in- 
heritance; nor  had  Elizabeth  been  many  weeks  on  the  throne, 
before  this  began  to  occupy  her  subjects'  minds.  Among  several 
who  were  named,  two  very  soon  becarne  the  prominent  candidates 
for  her  favour,  the  archduke  Charles,  son  of  the  emperor  Ferdinand, 
and  lord  Robert  Dudley,  some  time  after  created  earl  of  Leicester  ; 
one  recommended  by  his  dignity  and  alliances,  the  other  by  her 
own  evident  partiality.  She  gave  at  the  outset  so  little  encourage- 
ment to  the  former  proposal,  that  Leicester's  ambition  did  not 
appear  extravagant.  But  her  ablest  councillors,  who  knew  his 
vices,  and  her  greatest  peers,  who  thought  his  nobility  recent 
and  ill  acquired,  deprecated  so  unworthy  a  connection.  Few  will 
pretend  to  explore  the  labyrinths  of  Elizabeth's  heart ;  yet  we  may 
almost  conclude  that  her  passion  for  this  favourite  kept  up  a 
struggle  against  her  wisdom  for  the  first  seven  or  eight  years  of  her 
reign.  Meantime  she  still  continued  unmarried ;  and  those  expres- 
sions she  had  so  early  used,  of  her  resolution  to  live  and  die  a 
virgin,  began  to  appear  less  like  coy  affectation  than  at  first.  Kever 
had  a  sovereign's  marriage  been  more  desirable  for  a  kingdom. 
Cecil,  aware  how  important  it  was  that  the  queen  should  marry, 
but  dreading  her  union  with  Leicester,  contrived,  about  the  end  of 
1564,  to  renew  the  treaty  with  the  archduke  Charles.  During  this 
negotiation,  which  lasted  from  two  to  three  years,  she  showed  not  a 
little  of  that  evasive  and  dissembling  co*:)uetry  which  was  to  be 
more  fully  displayed  on  subsequent  occasions.    Leicester  deemed 
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himself  so  much  interested  as  to  quarrel  with  those  who  manifested 
any  zeal  for  the  Austrian  marriage ;  but  his  mistress  gradually  over- 
came her  misplaced  inclinations;  and  from  the  time  when  that 
connection  was  broken  off,  his  prospects  of  becoming  her  husband 
seem  rapidly  to  have  vanished  away.  The  pretext  made  for  relin- 
quishiug  this  treaty  with  the  archduke  was  Elizabeth's  constant 
refusal  to  tolerate  the  exercise  of  his  religion ;  a  difficulty  which, 
whether  real  or  ostensible,  recurred  in  all  her  subsequent  negotiations 
of  a  similar  nature. 

hi  every  parliament  of  Elizabeth  the  house  of  commons  was 
zealously  attached  to  the  protestant  interest.  This,  as  well  as  an 
apprehension  of  disturbance  from  a  contested  succession,  led  to  those 
importunate  solicitations  that  she  would  choose  a  husband,  which 
she  80  artfully  evaded.  Though  the  queen's  marriage  were  the 
primary  object  of  these  addresses,  as  the  most  probable  means  of 
securing  an  undisputed  heir  to  the  crown,  yet  she  might  have 
satijified  the  parliament  in  some  degree  by  limiting  the  succession 
to  one  certain  line.  But  it  seems  doubtful  whether  this  would 
have  answered  the  proposed  end.  If  she  had  taken  a  firm  resolu- 
tion against  matrimony,  it  might  be  less  dangerous  to  leave  the 
course  of  events  to  regulate  her  inheritance.  Though  all  parties 
seem  to  have  conspired  in  pressing  her  to  seme  decisive  settlement 
on  this  subject,  it  would  not  have  been  easy  to  content  the  two 
factions,  who  looked  for  a  successor  to  very  different  quarters.  It  is 
evident  that  any  confirmation  of  the  Suffolk  title  would  have  been 
regarded  by  the  queen  of  Scots  and  her  numerous  partisans  as  a 
flagrant  injustice,  to  which  they  would  not  submit  but  by  com- 
pulsion ;  and  on  the  other  hand,  by  re-establishing  ths  hereditary  line, 
Elizabeth  would  have  lost  her  check  on  one  whom  she  had  reason 
to  consider  as  a  rival  and  competitor,  and  whose  influence  was 
ab-eady  alarmingly  extensive  among  her  subjects. 

§  9.  She  had,  however,  in  one  of  the  first  years  of  her  reign,  with- 
out any  better  motive  than  her  own  jealous  and  malignant  humour, 
taken  a  step  not  only  harsh  and  arbitrary,  but  very  little  consonant 
to  policy,  which  had  almost  put  it  out  of  her  power  to  defeat  the 
queen  of  Scots'  succession.  Lady  Catherine  Grey,  who  has  been 
ah-eady  mentioned  as  next  in  remainder  of  the  house  of  Suffolk, 
proved  with  child  by  a  private  marriage,  as  they  both  alleged,  with 
the  earl  of  Hertford.  The  queen,  always  envious  of  the  happiness 
of  lovers,  and  jealous  of  all  who  could  entertain  any  hopes  of  the 
succession,  threw  them  both  into  the  Tower.  By  connivance  of 
their  keepers,  the  lady  bore  a  second  child  during  this  imprison- 
iDent.  Upon  this,  Elizabeth  caused  an  inquiry  to  be  iustituted 
hefore  a  comml^^sion  of  privy  councillors  and  civilians ;  wherein,  the 
parties  being  unable  to  adduce  proof  of  their  marriage,  archbishop 
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Parker  pronouLoed  that  their  cohabitation  was  illegal,  and  that  they 
should  he  censured  for  fornication.    He  was  to  be  pitied  if  the  law 
obliged  him  to  utter  so  harsh  a  sentence,  or  to  be  blamed  if  it  did 
not.     Even  had  the  marriage  never  been  solemnized,  it  was  im- 
possiblo  to  doubt  the  existence  of  a  contract,  which  both  were  still 
desirous  to  perform.     But  there  is  reason  to  believe  that  there  had 
been  an  actual  marriage,  though  so  hasty  and  clandestine  that  they 
had  not  taken  precautions  to  secure  evidence  of  it.     The  injured 
lady  sank  under  this  hardship  and  indignity ;  but  the  legitimacy  of 
her  children  was  acknowledged  by  general  consent,  and,  in  a  distant 
ago,  by  a  legislative  declaration.     These  proceedings  excited  much 
dissatisfaction ;  generous  minds  revolted  from  their  severity,  and 
many  lamented  to  see  the  reformed  branch  of  the  royal  stock  thus 
bniised  by  the  queen's  unkind  and  impolitic  jealousy.    Hales,  clerk 
of  the  hanajjer,  a  zealous  protestant,  having  written  in  favour* of 
lady  Catherine's  marriage,  and  of  her  title  to  the  succession,  was 
sent  to  the  Tower.     The  lord  keeper.  Bacon  himself,   a  known 
friend  to  the  house  of  Suffolk,  being  suspected  of  having  prompted 
Hales  to  write  this  treatise,  lost  much  of  his  mistress's   favour. 
Even  Cecil,   though  he  had  taken  a  share  in  prosecuting  lady 
Catherine,  perhaps  in  some  degree  from  an  apprehension  that  the 
queen  might  remember  he  had  once  joined  in  proclaiming   her 
sister  Jane,  did  not  always  escape  the  same  suspicion  ;  and  it  is 
probable  that  he  felt  the  imprudence  of  entirely  discountenancing 
a  party  from  which  the  queen  and  religion  had  nothing  to  dread. 
There  is  reason  to  believe  that  the  house  of  Suffolk  was  favoured  in 
parliament;  the  address  of  the  commons  in  1563,  imploring  the 
queen  to  settle  the  succession,  contains   several  indications  of  a 
spirit  unfriendly  to  the  Scottish  line ;  and  a  speech  is  extant,  said  to 
have  been  made  as  late  as  1571,  expressly  vindicating  the  rival 
pretension.     If  indeed  we  consider  with  attention  the  statute  of 
13  Eliz.  c.  1,  which  renders  it  treasonable  to  deny  that  the  sove- 
reigns of  this  kingdom,  with  consent  of  parliament,  might  alter  the 
line  of  succession,  it  will  appear  little  short  of  a  confirmation  of  that 
title  which  the  descendants  of  Mary  Brandon  derived  from  a  par- 
liamentary settlement.     But  the  doubtful  birth  of  lord  Beauchamp 
and  his  brother,  as  well  as  an  ignoble  marriage,  which  Frances,  the 
younger  sister  of  lady  Catherine  Grey,  had  thought  it  prudent  to 
contract,  deprived   this  party  of  all  political  consequence  much 
sooner,  as  I  conceive,  than  the  wisest  of  Elizabeth's  advisers  could 
have  desired;  and  gave   rise  to  various  other  pretensions,  which 
failed  not  to  occupy  speculative  or  intriguing  tempers  throughout 
this  reign. 

§  10.  We  may  well  avoid  the  tedious  and  intricate  paths  of  Scottish 
history,  where  each  fact  must  be  sustained  by  a  controversial  dia- 
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cussion.  Every  one  will  recollect  that  Mary  Staart's  retention  of 
the  arms  and  style  of  England  gave  the  first,  and,  as  it  proved, 
inexpiable  provocation  to  Elizabeth.  The  English  queen  took 
revenge  by  intriguing  with  all  the  malecontents  of  Scotland.  But 
while  she  was  endeavouring  to  render  Mary's  throne  uncomfortable 
and  insecure,  she  did  not  employ  that  influence  against  her  in 
England,  which  lay  more  fairly  in  her  power.  She  certainly  was 
not  unfavourable  to  the  queen  of  Scots'  succession,  however  she 
might  decline  compliance  with  importunate  and  injudicious  solicita- 
tions to  declare  it.  She  threw  both  Hales  and  one  Thornton  into 
prison  for  writing  against  that  title. 

The  circumstances  wherein  Mary  found  herself  placed  on  her 
arrival  in  Scotland  were  sufficiently  embarrassing  to  divert  her 
attention  from  any  regular  scheme  against  Elizabeth,  though  she  may 
sometimes  have  indulged  visionary  hopes ;  nor  is  it  probable  that, 
with  the  most  circumspect  management,  she  could  so  far  have  miti- 
gated the  rancour  of  some,  or  checked  the  ambition  of  others,  as  to 
find  leisure  for  hostile  intrigued.  But  her  imprudent  marriage  with 
I>amley,  and  the  far  greater  errors  of  her  subsequent  behaviour,  by 
lowering  both  her  resources  and  reputation  as  far  as  possible,  seemed 
to  be  pledges  of  perfect  security  from  that  quarter.  Yet  it  was 
precisely  when  Mary  was  become  most  feeble  and  helpless  that 
Elizabeth's  apprehensions  grew  most  serious  and  well-founded. 

At  the  time  when  Mary,  escaped  from  captivity,  threw  herself  on 
the  protection  of  a  related,  though  rival  queen,  three  courses  lay  open 
to  Elizabeth,  and  were  discussed  in  her  councils.     To  restore  her  by 
foroe  of  arms,  or  rather,  by  a  mediation  which  would  certainly  have 
been  effectual,  to  the  throne  which  she  had  eompnlsorily  abdicated, 
was  the  most  generous,  and  would  perhaps  have  turned  out  the  most 
judicious,  proceeding.    Eeigning  thus  with  tarnished  honour  and 
diminished  power,  she  must  have  continually  depended  on  the  sup- 
port of  England,  and  become  little  better  than  a  vassal  of  its  sove- 
reign.    Still  it  might  be  objected  by  many,  that  the  queen's  honour 
was  concerned  not  to  maintain  too  decidedly  the  cause  of  one  accused 
by  common  fame,  and  even  by  evidence  that  had  already  been  made 
public,  of  adultery  and  the  assassination  of  her  husband.    To  have 
permitted  her  retreat  into  France  would  have  shown  an  impartial 
neutrality ;  and  probably  that  court  was  too  much  occupied  at  home 
to  have  afforded  her  any  material  assistance.     Yet  this  appeared 
rather  dangerous ;  and  policy  was  supposed,  as  frequently  happens, 
to  indicate  a  measure  absolutely  repugnant  to  justice,  that  of  detain- 
ing her  in  perpetual  custody.     Whether  this  policy  had  no  other 
fault  than  its  want  of  justice  may  reasonably  be  called  in  question. 

§  11.  The  queen's  deteimination  neither  to  marry  nor  limit  the 
raccession  had  inevitably  turned  every  one's  thoughts  towards  the 
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contingency  of  ber  death.  She  was  yoong  indeed ;  bat  had  been 
dangerously  ill,  once  in  1562,  and  again  in  1568.  Of  all  possible 
competitors  for  the  throne,  Mary  was  incomparably  the  most  power- 
ful, both  among  the  nobility  and  the  people.  Besides  the  undivided 
attachment- of  all  who  retained  any  longings  for  the  ancient  religion, 
and  many  such  were  to  be  found  at  Elizabeth's  court  and  chapel,  she 
had  the  stronghold  of  hereditary  right,  and  the  general  sentiment 
that  revolts  from  acknowledging  the  omnipotency  of  a  servile  parlia- 
ment. Cecil,  whom  no  one  could  suspect  of  partiality  towards  her, 
admits,  in  a  remarkable  minute  on  the  state  of  the  kingdom  in  1569, 
that  "  the  queen  of  Scots'  strength  standeth  by  the  universal  opinion 
of  the  world  for  the  justice  of  her  title,  as  coming  of  the  ancient 
line."  This  was  no  doubt  in  some  degree  counteracted  by  a  sense  of 
the  danger  which  her  accession  wonld  occasion  to  the  protestant 
church,  and  which,  far  more  than  its  parliamentary  title,  kept  np  a 
sort  of  party  for  the  house  of  Safifolk.  The  crimes  imputed  to  her 
did  not  immediately  gain  credit  among  the  people;  and  some  of 
higher  rank  were  too  experienced  politicians  to  turn  aside  for  such 
considerations.  She  had  always  preserved  her  connections  among 
the  English  nobility,  of  whom  many  were  catholics,  and  others 
adverse  to  Cecil,  by  whose  counsels  the  queen  had  been  principally 
directed  in  all  her  conduct  with  regard  to  Scotland  and  its  sovereign. 
After  the  unfinished  process  of  inquiry  to  which  Mary  submitted  at 
York  and  Hampton  Court,  when  the  charge  of  participation  in  Dam- 
ley's  murder  had  been  substantiated  by  evidence  at  least  that  she 
did  not  disprove,  and  the  whole  course  of  which  proceedings  created 
a  very  unfavourable  impression  both  m  England  and  on  the  Conti- 
nent, no  time  was  to  be  lost  by  those  who  considered  her  as  the 
object  of  their  dearest  hopes.  She  was  in  the  kingdom ;  she  might,  by 
a  bold  rescue,  be  placed  at  their  head;  every liour's  delay  increased 
the  danger  of  her  being  delivered  up  to  the  rebel  Scots ;  and  doubt- 
less some  eager  protestants  had  already  begun  to  demand  her 
exclusion  by  an  absolute  decision  of  the  legisl|iare. 

Elizabeth  must  have  laid  her  account,  if  not  with  the  disaffection 
of  the  catholic  party,  yet  at  least  with  their  attachment  to  the 
queen  of  Scots.  But  the  extensive  combination  that  appeared,  in 
1569,  to  bring  about  by  force  the  duke  of  Norfolk's  marriage  with 
that  prince^,  might  well  startle  her  cabinet.  In  this  combination 
Westmoreland  and  Northumberland,  avowed  catholics,  Pembroke 
and  Arundel,  suspected  ones,  were  mingled  with  Sussex  and  even 
Leicester,  unquestioned  protestants.  The  duke  of  Norfolk  himself, 
greater  and  richer  than  any  English  subject,  had  gone  such  lengths 
in  this  conspiracy,  that  his  life  became  the  just  forfeit  of  his  guilt 
and  folly.  It  is  almost  impossible  to  pity  this  unhappy  man,  who, 
lured  by  the  most  criminal  ambition,  after  proclaiming  the  queen  of 
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Scots  a  notorious  adulteress  and  murderer,  would  have  compassed  a 
union  with  her  at  the  hazard  of  his  sovereign's  crown,  of  the  tran- 
quillity and  even  independence  of  his  country,  and  of  the*  reformed 
religion.  There  is  abundant  proof  of  his  intrigues  with  the  duke  of 
Alva,  who  had  engaged  to  invade  the  kingdom.  His  trial  was  not 
indeed  conducted  in  a  manner  that  we  can  approve  (such  was  the 
nature  of  state  proceedings  in  that  age) ;  nor  can  it,  I  think,  be 
denied  that  it  formed  a  precedent  of  constructive  treason  not  easily 
reooncileable  with  the  statute ;  but  much  evidence  is  extant  that 
his  prosecutors  did  not  adduce,  and  no  one  fell  by  a  sentence  more 
amply  m^erited,  or  the  execution  of  which  was  more  indispensable. 

Norfolk  was  the  dupe  throughout  all  this  intrigue  of  more  artful 
men :  first  of  Murray  and  Lethington,  who  had  filled  his  mind  with 
ambitious  hopes,  and  aflerwards  of  Italian  agents  employed  by 
Pius  V.  to  procure  a  comUnation  of  the  catholic  party.  Collateral 
to  Norfolk's  conspiracy,  but  doubtless  connected  with  it,  was  that 
of  the  northern  earls  of  Northumberland  and  Westmoreland,  long 
prepared,  and  perfectly  foreseen  by  the  government,  of  which  the 
ostensible  and  manifest  aim  was  the  re-establishment  of  popery. 
Pius  v.,  who  took  a  far  more  active  part  than  his  predecessor  in 
English  affairs,  and  had  secretly  instigated  this  insurrection,  now 
published  his  celebrated  bull,  excommunicating  and  deposing  Eliza- 
beth, in  order  to  second  the  efforts  of  her  rebellious  subjects.  This 
is,  perhaps,  with  the  exception  of  that  issued  by  Sixtus  Y.  against 
Henry  IV.  of  France,  the  latest  blast  of  that  trumpet  which  had 
thrilled  the  hearts  of  monarchs.  Tet  there  was  nothing  in  the 
sound  that  bespoke  declining  vigour ;  even  the  illegitimacy  of  Eliza* 
beth's  birth  is  scarcely  alluded  to;  and  the  pope  seems  to  have 
chosen  rather  to  tread  the  path  of  his  predecessors,  and  absolve  her 
subjects  from  their  allegiance,  as  the  just  and  necessary  punishment 
of  her  heresy. 

§  12.  The  bull  of  Pius  V.,  far  more  injurious  in  its  consequences 
to  those  it  was  designed  to  serve  than  to  Elizabeth,  forms  a  leading 
epoch  in.  the  history  of  our  English  catholics.  It  rested  upon  a 
principle  never  universally  acknowledged,  and  regarded  with  much 
jealousy  by  temporal  governments,  yet  maintained  in  all  countries 
by  many  whose  zeal  and  ability  rendered  them  formidable, — the  right 
vested  in  the  supreme  pontiff  to  depose  kings  for  heinous  crimes 
against  the  churdi.  One  Felton  affixed  this  bull  to  the  gates  of  the 
bishop  of  London's  palace,  and  suffered  death  for  the  offence.  So 
aodacioas  a  manifestation  of  disloyalty  was  imputed  with  little  jus- 
tice to  the  catholics  at  large,  but  might  moro  reasonably  lie  at  the 
door  of  those  active  instruments  of  Borne,  the  English  refugee  priests 
and  Jesuits  dispersed  over  Flanders,  and  lately  established  at  Douay, 
who  were  continually  passing  into  the  kingdom,  not  only  to  keep 
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alive  the  precarious  faith  of  the  laity,  but,  as  was  generally  surmised, 
to  excite  them  against  their  sovereign.  This  produced  the  act  of 
13  Eliz.  c.  2 ;  which,  after  reciting  these  mischiefs,  enacts  that  all 
persons  publishing  any  bull  from  Rome,  or  absolving  and  reconcil- 
ing any  one  to  the  Romish  church,  or  being  so  reconciled,  should 
incur  the  penalties  of  high  treason ;  and  such  as  brought  into  the 
realm  any  crosses,  pictures,  or  superstitious  things  consecrated  by  the 
pope  or  under  his  authority,  should  be  liable  to  a  praemunire.  Those 
who  should  conceal  or  connive  at  the  offenders  were  to  be  held  guilty 
of  misprision  of  treason.  This  statute  exposed  the  catholic  priest- 
hood, and  in  great  measure  the  laity,  to  the  continual  risk  of  martyr- 
dom ;  for  so  many  had  fallen  away  from  their  faith  through  a  pliant 
spirit  of  conformity  with  the  times,  that  the  regular  discipline  would 
exact  their  absolution  and  reconciliation  before  they  could  be  rein- 
stated in  the  church's  communion.  Another  act  of  the  same 
session,  manifestly  levelled  against  the  partisans  of  Mary,  and  even 
against  herself,  makes  it  high  treason  to  affirm  that  the  queen  ought 
not  to  enjoy  the  crown,  but  some  other  person ;  or  to  publish  that 
she  is  a  heretic,  schismatic,  tyrant,  infidel,  or  usurper  of  the  crown ; 
or  to  claim  right  to  the  crown,  or  to  usurp  the  same  during  the 
queen's  life ;  or  to  affirm  that  the  laws  and  statutes  do  not  bind  the 
right  of  the  crown,  and  the  descent,  limitation,  inheritance,  or 
governance  thereof.  And  whosoever  should,  during  the  queen's  life, 
by  any  book  or  work  writen  or  printed,  expressly  affirm,  before  the 
same  had  been  established  by  parliament,  that  any  one  particular 
person  was  or  ought  to  be  heir  and  successor  to  the  queen,  except 
the  same  be  the  natural  issue  of  her  body,  or  should  print  or  utter 
any  such  book  or  writing,  was  for  the  first  offence  to  be  imprisoned 
a  year,  and  to  forfeit  half  his  goods;  and  fw*  the  second  to  incur  the 
penalties  of  a  praemunire. 

It  is  impossible  to  misunderstand  the  chief  aim  of  this  statute. 
But  the  house  of  commons,  in  which  the  zealous  protestants,  or,  as 
they  were  now  rather  denominated,  puritans,  had  a  predominant 
influence,  were  not  content  with  these  demonstrations  against  the 
unfortunate  captive.  Fear,  as  often  happens,  excited  a  sanguinary 
spirit  amongst  them ;  they  addressed  the  queen  upon  what  they 
called  the  great  cause,  that  is,  the  business  of  the  queen  of  Scots, 
presenting  by  their  committee  reasons  gathered  out  of  the  civil  law 
to  prove  that  "  it  standeth  not  only  with  justice,  but  also  with  the 
queen  s  majesty's  honour  and  safety,  to  proceed  criminally  against 
the  pretended  Scottish  queen."  Elizabeth,  who  could  not  reall^  dis- 
like these  symptoms  of  hatred  towards  her  rival,  took  the  opportunity 
of  simulating  more  humanity  than  the  commons ;  and  when  they 
sent  a  bill  to  the  upper  house  attainting  Mary  of  treason,  checked  ite 
course  by  proroguing  the  parliament.    J  do  not  think  ii  admite  of 
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much  question  that,  at  this  juncture,  the  civil  and  religious  institu- 
tions of  England  would  have  been  rendered  more  secure  by  Mary's 
exclusion  from  the  throne,  which  iodeed,  after  all  that  had  occuired, 
she  could  not  be  endured  to  fill  without  national  dishonour.  But 
the  violent  measures  suggested  against  her  life  were  h^rdiy,  undei^ 
all  the  circumstances  of  her  case,  to  be  reconciled  with  justice  ;  even 
admitting  her  privity  to  the  northern  rebellion  and  to  the  projected 
invasion  by  the  duke  of  Alva. 

§  13.  We  cannot  wonder  to  read  that  these  new  statutes  increased 
the  dissatisfaction  of  the  Roman  catholics,  who  perceived  a  systematic 
determination  to  extirpate  their  religion.  Many  retired  to  foreign 
countries,  and,  receiving  for  their  maintiCnance  pensions  from  the 
court  of  Spain,  became  unhappy  instruments  of  its  ambitious  enter- 
prises. Those  who  remained  at  home  could  hardly  think  their 
oppression  much  mitigated  by  the  precarious  indulgences  which 
Elizabeth's  caprice,  or  rather  the  fluctuation  of  different  parties  in 
her  councils,  sometimes  extended  to  them.  The  queen  indeed,  so 
far  as  we  can  penetrate  her  dissimulation,  seems  to  have  been  really 
averse  to  extreme  rigour  against  her  catholic  subjects;  and  her 
greatest  minister,  as  we  shall  more  fully  see  afterwards,  was  at  this 
time  in  the  same  sentiments.  But  such  of  her  advisers  as  leaned 
towards  the  puritan  faction,  and  too  many  of  the  Anglican  clergy, 
whether  puritan  or  not,  thought  no  measure  of  charity  or  com- 
passion should  be  extended  to  them.  With  the  divines  they  weie 
idolaters ;  with  the  council  they  were  a  dangerous  and  disaffected 
party ;  with  the  judges  they  were  refractory  transgressors  of  statutes ; 
on  every  side  they  were  obnoxious  and  oppressed. 

This  indulgence,  however,  shown  by  Elizabeth,  the  topic  of 
reproach  in  those  times,  and  sometimes  of  boast  in  our  own^  never 
extended  to  any  positive  toleration,  nor  even  to  any  general  con- 
nivance at  the  Roman  worship  in  its  most  private  exercise.  She 
published  a  declaration  in  1570,  that  she  did  not  intend  to  sift 
men's  consciences,  provided  they  observed  her  laws  by  coming 
to  church ;  which,  as  she  well  knew,  the  strict  catholics  deemed 
inconsistent  with  their  integrity.  Nor  did  the  government  always 
abstain  from  an  inquisition  into  men^s  private  thoughts.  The  inns 
of  court  were  more  than  once  purified  of  popery  by  examining  their 
members  on  articles  of  faith.  Gentlemen  of  good  families  in  the 
coantry  were  harassed  in  the  same  manner.  It  is  worthy  to  be 
refieatedly  inculcated  on  the  reader,  since  »o  false  a  colour  has  been 
often  employed  to  disguise  the  ecclesiastical  tyranny  of  this  reign, 
that  the  most  clandestine  exercise  of  the  Romish  worship  was 
iseverely  punished.  Thus  we  read  in  the  Life  of  Whitgift,  that,  on 
information  given  that  some  ladies  and  others  heard  mass  in  the 
Jionse  of  one  Edwards  by  night,  in  the  county  of  Denbigh,  he,  being 

uT.  c.  H.  K.  K 
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above  siwpicion.    For  the  same  reason  I  hesitate  to  admit  liis 
alleged  declarations  at  the  place  of  execution,  where,  as  well  as  at 
his  trial,  he  is  represented  to  have  expressly  acknowledged  Elizabeth, 
and  to  have  prayed  for  her  as  his  queen  de  facto  and  deyure.     For 
this  was  one  of  the  questions  propounded  to  him  before  his  trial, 
which  he  refused  to  answer,  in  such  a  manner  as  betrayed  his  way 
of  thinking.    Most  of  those  interrogated  at  the  same  time,  on  being 
pressed  whether  the  queen  was  their  lawful  sovereign,  whom  they 
were  bound  to  obey,  notwithstanding  any  sentence  of  deprivation 
that  the  pope  might  pronounce,  endeavoured,  like  Campian,  to  evade 
the  snare.    A  few,   who  unequivocally  disclaimed    the  depoj^ing 
power  of  the  Soman  see,  were  pardoned.     It  is  more  honourable  to 
Campian*s  memory  that  we  should  reject  these  pretended  declara- 
tions than  imagine  him  to  have  made  them  at  the  expense  of  his 
consistency  and  integrity.    For  the  pope's  right  to  deprive  kings  of 
their  crowns  was  in  that  age  the  common  creed  of  the  Jesuits,  to 
whose  order  Campian  belonged;    and  the  Continent  was  full  of 
writings  published  by  the  English  exiles,  by  Sanders,   Bristow, 
Persons,  and  Allen,  against  Elizabeth's  nnlawfiil  usurpation  of  the 
throne.    But  many  availed  themselves  of  what  was  called  an  expla- 
nation of  the  bull  of  Pius  V.,  given  by  his  successor  Gregory  XIII., 
namely,  that  the  bull  should  be  considered   as  always  in   force 
against  Elizabeth  and  the  heretics,  but  should  only  be  binding  on 
catholics  when  due  execution  of  it  could  be  had.    This  was  designed 
to  satisfy  the  consciences  of  some  papists  in  submitting   to  her 
government,  and  taking  the  oath  of  allegiance.  But  in  thus  granting 
a  permission  to  dissemble,  in  hope  of  better  opportunity  for  revolt, 
this  interpretation  was  not  likely  to  tranquillize  her  council,  or  con- 
ciliate them  towards  the  Romish  party.     The  distinction,  however, 
hetvfeen  a  king  by  possession  and  one  by  right  was  neither  heard 
for  the  first  nor  for  the  last  time  in  the  reign  of  Elizabeth.    It  is  the 
lot  of  every  government  that  is  not  founded  on  the  popular  opinion 
of  legitimacy  to  receive  only  a-  precarious  allegiance.     Subject  to 
this  reservation,  which  was   pretty  generally  known,  it  does  not 
appear  that  the  priests  or  other  Roman  catholics,   examined  at 
various  times  during  this  reign,  are  more  chargeable  with  insincerity 
or  dissimulation  than  accused  persons  generally  are. 

The  public  executions,  numerous  as  they  were,  scarcely  form  the 
most  odious  part  of  this  persecution.  The  common  law  of  En-land 
has  always  abhorred  the  accursed  mysteries  of  a  prison-house'!  and 
neither  admits  of  torture  to  extort  confession,  nor  of  any  penal 

iwr^n^'  ^^™!^*^,^y  *  judicial  sentence.     But   this  law, 
though  still  sacred  m  the  courts  of  justice,  was  set  aside  by  the 

^n  the  Tower  for  all  the  latter  part  of  Elizabeth's  rei<rn. 
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§  16.  Such  excessive  severities  under  tbe  pretext  of  treason,  but 
sustained  by  very  little  evidence  of  any  other  offence  than  the 
exercise  of  the  catholic  ministry,  excited  indignation  throughout  a 
great  part  of  Europe.  The  queen  was  held  forth  in  pamphlets, 
dis|  ersed  everywhere  from  Rome  and  Douay,  not  only  as  a  usurper 
and  heretic,  but  a  tyrant  more  ferocious  than  any  heathen  persecutor, 
for  inadequate  parallels  to  whom  they  ransacked  all  former  history. 
These  exaggerations,  coming  from  the  very  precincts  of  the  Inquisi- 
tion, r^uired  the  unblushing  forehead  of  bigotry ;  but  the  charge 
of  cruelty  stood  on  too  many  facts  to  be  passed  over,  and  it  was 
thought  expedient  to  repel  it  by  two  remarkable  pamphlets,  both 
ascribed  to  the  pen  of  lord  Burleigh.  One  of  these,  entitled  *  1  he 
Execution  of  Justice  in  England  for  Maintenance  of  public,  and 
private  Peace,'  ap|3ears  to  have  been  published  in  1583.  It  contains 
an  elaborate  justification  of  the  late  prosecutions  for  treason,  as  no 
way  connected  with  religious  tenets,  but  grounded  on  the  ancient 
laws  for  protection  of  the  queen's  person  and  government  from  con- 
spiracy. It  is  alleged  that  a  vast  number  of  catholics,  whether  of 
the  laity  or  priesthood,  among  whom  the  deprived  bishops  are  par- 
ticularly enumerated,  had  lived  unmolested  on  the  score  of  their 
faith,  because  they  paid  due  temporal  allegiance  to  their  sovereign. 
Nor  were  any  indicted  for  treason  but  such  as  obstinately  main- 
tained the  pope's  bull  depriving  the  queen  of  her  crown.  And  even 
of  these  offenders,  as  many  as  after  condemnation  would  renounce 
their  traitorous  principles  had  been  permitted  to  live;  such  was 
her  majesty's  unwillingness,  it  is  asserted,  to  have  any  blood  spilled 
without  this  just  and  urgent  cause  proceeding  from  themselves. 
But  that  any  matter  of  opinion  not  proved  to  have  ripened  into  an 
overt  act,  and  extorted  only,  or  rather  conjectured,  through  a  com- 
pulsive inquiry,  could  sustain  in  law  or  justice  a  conviction  for 
high  treason,  is  what  the  author  of  this  pamphlet  has  not  rendered 
manifest. 

A  second  and  much  shorter  paper  bears  for  title,  *  A  Declaration 
of  the  favourable  dealing  of  her  Majesty's  Commissioners  appointed 
for  the  examination  of  certain  traitors,  and  of  tortures  unjustly 
reported  to  be  done  upon  them  for  matter  of  religion.*  Its  scope 
was  to  palliate  the  imputation  of  excessive  cruelty  with  which 
Europe  was  then  resounding.  Those  who  revere  the  memory  of 
lord  Burleigh  must  blush  for  this  pitiful  apoLgy. 

"It  is  affirmed  for  truth/'  he  says,  "that  the  forms  of  torture  in 
their  severity  or  rigour  of  execution  have  not  been  such  and  in  such 
manner  performed  as  the  slanderers  and  seditious  libellers  have  pub- 
lished. And  that  even  the  principal  offender,  Campian  himself,  who 
was  Bent  and  came  from  Rome,  and  continued  here  in  sundry  comers 
of  the  reaUo,  having  secretly  wandered  in  the  greater  part  of  the.shiro8 
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of  England  in  a  disguised  suit,  to  the  intent  to  make  special  preparation 
.of  treasons,  was  never  so  racked  but  that  he  was  perfectly  able  to  waJk 
and  to  write,  and  did  presently  write  and  subscribe  all  his  confessions. 
The  queen's  servants,  the  warders,  whose  office  and  act  it  is  to  handle 
the  rack,  were  ever  by  those  that  attended  the  examinations  specially 
charged  to  use  it  in  so  charitable  a  manner  as  such  a  thing  might  be. 
None  of  those  who  were  at  any  time  put  to  the  rack,"  he  proceeds  to 
assert,  ''were  asked,  during  their  torture,  any  question  as  to  points  of 
doctrine,  but  merely  concerning  their  plots  and  conspii'acies,  and  the 
persons  with  whom  they  had  had  dealings,  and  what  was  their  own 
opinion  as  to  the  pope's  right  to  deprive  the  queen  of  her  crown.  Nor 
was  any  one  so  racked  until  it  was  rendered  evidently  probable,  by 
former  detections  or  confessions,  that  he  was  guilty;  nor  was  the 
torture  ever  employed  to  wring  out  confessions  at  random;  nor  unless 
the  party  had  first  refused  to  declare  the  truth  at  the  queen's  com- 
mandment." 

Such  miserable  excuses  serve  only  to  mingle  contempt  with  our 
detestation.  But  it  is  due  to  Elizabeth  to  observe  that  she  ordered 
the  torture  to  be  disused ;  and  upon  a  subsequent  occasion,  the 
quartering  of  some  concerned  in  Babington*s  conspiracy  having  been 
executed  with  unusual  cruelty,  gave  directions  that  the  rest  should 
not  be  taken  down  from  the  gallows  until  they  were  dead. 

§  17.  The  strictness  used  with  recusants,  which  much  increased 
from  1579  or  1580,  had  the  usual  consequence  of  persecution,  that 
of  multiplying  hypocrites.  For,  in  fact,  if  men  will  once  bring 
themselves  to  comply,  to  take  all  oaths,  to  practise  all  conformity, 
to  oppose  simulation  and  dissimulation  to  arbitrary  inquiries,  it  is 
hardly  possible  that  any  government  should  not  be  baffled.  Fraud 
becomes  an  over-match  for  power.  The  real  danger  meanwhile,  the 
internal  disaffection,  remains  as  before  or  is  aggravated.  The  laws 
enacted  against  popery  were  precisely  calculated  to  produce  this 
result.  The  oath  of  supremacy  was  not  refused,  the  worship  of  the 
church  was  frequented  by  multitudes  who  secretly  repined  for  a 
change  ;  and  the  council,  whose  fear  of  open  enmity  had  prompted 
their  first  severities,  were  led  on  by  the  fear  of  dissembled  resent- 
ment to  devise  yet  further  measures  of  the  same  kind.  Hence,  in 
1584  a  law  was  enacted,  enjoining  all  Jesuits,  seminary  priests,  and 
other  priests,  whether  ordained  within  or  without  the  kingdom,  to 
depart  from  it  within  forty  days,  on  pain  of  being  adjudged  traitors. 
The  penalty  of  fine  and  imprisonment  at  the  queen's  pleasure  was 
inflicted  on  such  as,  knowing  any  priest  to  be  within  the  realm, 
should  not  discover  it  to  a  magistrate.  This*  seemed  to  fill  up  the 
measure  of  persecution,  and  to  render  the  longer  preservation  of  this 
obnoxious  religion  absolutely  impracticable.  A  general  inquisition 
seems  to  have  been  made  about  this  time ;  but  whether  it  was 
founded  on  sufficient  grounds  of  previous .  suspicion  we  cannot 
absolutely  determine.    The  earl  of  Northumberland,  brother  of  him 
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who  had  heen  executed  for  the  rehellion  of  1570,  and  the  earl  of 

Arundel,  son  of  the  unfortunate  duke  of  Norfolk,  were  committed 

to  the  Tower,  where  the  former  put  an  end  to  his  own  life  (for  we 

cannot  charge  the  government  with  an  unproved  murder) ;  and  the 

second,  after  being  condemned  for  a  traitorous  correspondence  with 

the  queen's  enemies,  died  in  that  custody.     But  whether  or  no  some 

conspiracies  (I  mean  more  active  than  usual,  for  there  was  one 

perpetual  conspiracy  of  Rome  and  Spain  during  most  of  the  queen's 

reign)  had   preceded  these  severe  and  unfair  methods  by  which 

her  ministry  counteracted  them,  it  was  not  loDg  before  schemes 

more  formidable  than  ever  were  put  in  action  against  her  life.    As 

the  whole  body  of  catholics  was  irritated  and  alarmed  by  the  laws 

of  proscription  against  their  clergy,  and  by  the  heavy  penalties  on 

recusancy,  which^  as  they  alleged,  showed  a  manifest  purpose  to 

reduce  them  to  poverty ;  so  some  desperate  men  saw  no  surer  means 

to  rescue  their  cause  than  the  queen's  assassination.  One  Somerville, 

half  a  lunatic,  and  Parry,. a  man  who,  long  employed  as  a  spy  upon 

the  papists^  had  learned  to  serve  with  sincerity  those  he  was  sent  to 

betray,  were  the  first  who  suffered  death  for  unconnected  plots 

against  Elizabeth's  life.    More  deep-laid  machinations  were  carried 

on  by  several  catholic  laymen  at  home  and  abroad,  among  whom  a 

brother  of  lord  Paget  was  the  most  prominent.    These  had  in  view 

two  objecta,  the  deliverance  of  Mary  and  the  death  of  her  enemy. 

Some  perhaps  who  were  engaged  in  the  former  project  did  not  give 

countenance  to  the  latter.    But  few,  if  any,  ministers  have  been 

better  served  by  their  spies  than  Cecil  and  Walsingham.    It  is 

surprising  to  see  how  every  letter  seems  to  have  been  intercepted, 

every  thread  of  these  conspiracies  unravelled,  every  secret  revealed 

to  these  wise  councillors  oi  the  queen.     They  saw  that,  while  one 

lived  whom  so  many  deemed  the  presumptive  heir,  and  from  whose 

succession  they  anticipated,  at  least  in  possibility,  an  entire  reversal 

of  all  that  had  been  wrought  for  thirty  3rcars,  the  queen  was  as 

a  mark  for  the  pistol  or  dagger  of  every  ecalot.    And  fortunate, 

no  question,  they  thought  it,  thA.t  the  detection  of  Babingtou's 

ooDspiracy  enabled  them  with  truth,  or  a  semblance  of  truth,  to 

impute  a  particii)ation  in  that  crime  to  the  most  dangerous  enemy 

whom,  for  their  mistiness,  their  religion,  or  tbemselve:!,  they  had  to 

apprehend. 

§  18.  Mary  had  now  consumed  the  best  years  of  her  life  in 
custody,  and,  though  still  the  perpetual  object  of  the  queen's 
vigilance,  had  perhaps  gradually  become  somewhat  less  formidable 
to  the  protestant  interest.  Whether  she  would  have  ascended  the 
throne  if  Elizabeth  had  died  during  the  latter  years  of  her  im- 
prisonment must  appear  very  doubtful  when  we  consider  the 
incxvasing  strength  of  the  puritans,  the  antipathy  of  the  nation  to 
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Spain,  the  prevailing  opinion  of  her  consent  to  Damley's  murdtr, 
and  the  obvious  expedient  of  treating  her  son,  now  advancing  to 
manhood,  as  the  representative  of  her  claim.  The  new  projects 
imputed  to  her  fiiends,  even  against  the  queen's  life,  exasperated 
the  hatred  of  the  protestants  against  Mary.  An  association  was 
formed  in  1584,  the  members  of  which  bound  themselves  by  oath, 

'*  To  withstand  and  pursue,  as  well  by  force  of  arms  as  by  all  other 
means  of  revenge,  all  manner  of  persons,  of  whatsoever  state  they  shall 
be,  and  their  abettors,  that  shall  attempt  anv  act,  or  counsel  or  consent 
to  anything,  that  shall  tend  to  the  harm  of  ner  majesty's  royal  person  ; 
and  never  to  desist  from  all  manner  of  forcible  pursuit  against  such  per- 
sons, to  the  utter  extermination  of  them,  their  counsellors,  aiders,  and 
abettors.  And  if  any  such  wicked  attempt  against  her  most,  royal 
person  shall  be  taken  in  hand  or  procured,  wnereby  any  that  have,  may, 
or  shall  pretend  title  to  come  to  this  crown  by  the  untimely  death  of 
her  majesty  so  wickedly  procured  (which  God  of  his  mercy  forbid !), 
that  the  same  may  be  avenged,  we  do  not  only  bind  ourselves  both 
jointly  and  severally  never  to  allow,  accept,  or  favour  any  such  pre- 
tended successor,  by  whom  or  for  whom  any  such  detestable  act  shall 
be  attempted  or  committed,  as  unworthy  of  all  government  in  any 
Christian  realm  or  civil  state,  but  do  also  further  vow  and  promise,  as 
we  are  most  bound,  and  that  in  the  presence  of  the  eternal  and  ever- 
lasting God,  to  prosecute  such  person  or  persons  to  death  with  our  joint 
and  particular  forces,  and  to  act  the  utmost  revenge  upon  them  that 
by  any  means  we  or  any  of  us  can  devise  and  do,  or  cause  to  be  devised 
and  done,  for  their  utter  overthrow  and  extirpation;" 

The  pledge  given  by  this  voluntary  association  received  the 
sanction  of  parliament  in  an  act  "  for  the  security  of  the  queen'd 
person  and  continuance  of  the  realm  in  peace."  This  statute  enacts, 
that  if  any  invasion  or  rebellion  should  be  made  by  or  for  any 
person  pretending  title  to  the  crown  after. her  majesty's  decease,  or 
if  anything  be  confessed  or  imagined  tending  to  the  hurt  of  her 
person,  with  the  privity  of  any  such  person,  a  number  of  peers, 
privy  councillors,  and  judges,  to  be  commissioned  by  the  queen^ 
should  examine  and  give  judgment  on  such  offences,  and  all  cir- 
cumstances relating  thereto;  after  which  judgment  all  persons 
against  whom  it  should  be  published  should  be  disabled  for  ever  to 
make  any  such  claim.*  I  omit  some  further  provisions  to  the  same 
effect  for  the  sake  of  brevity.  But  we  may  remark  that  this 
statute  differs  from  the  associators'  engagement  in  omitting  the 
outrageous  threat  of  pursuing  to  death  any  person,  whether  privy 
or  not  to  the  design,  on  whose  behalf  an  attempt  against  the  queen's 
life  should  be  made.  The  main  intention  of  the  statute  was  to  pro- 
cure, in  the  event  of  any  rebellious  movements,  what  the  queen's 
councillors  had  long  ardently  desired  to  obtain  from  her,  an  absolute 
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exclusion  of  Mary  from  the  succession.  But-  if  the  scheme  of 
assassination  devised  by  some  of  her  desperate  partisans  had  taken 
effect,  however  questionable  might  be  her  concern  in  it,  1  have  little 
doubt  that  the  rage*  of  the  nation  would,  with  or  without  so'me 
process  of  law,  have  instantly  avenged  it  in  her  blood.  This  was, 
in  the  language  of  parliament,  their  great  cause ;  an  expression 
which,  though  it  may  have  an  ultimate  reference  to  the  general 
interest  of  religion,  is  never  applied,  so  far  as  I  remember,  but  to  the 
puuishment  of  Mary,  which  they  had  demanded  in  1572,  and  now 
clamoured  for  in  1586.  The  addresses  of  both  houses  to  the  queen 
to  carry  the  sentence  passed  by  the  commissioners  iato  effect,  her 
evasive  answers  and  feigned  reluctance,  as  well  as  the  strange  scenes 
of  hypocrisy  which  she  acted  afterwards,  are  well-known  matters  of 
history  upon  which  it  is  unnecessary  to  dwell.  No  one  will  be  found 
to  excuse  the  hollow  affectation  of  Elizabeth ;  but  the  famous 
sentence  that  brought  Mary  to  the  scaffold,  though  it  has  certainly 
left  in  popular  opinion  a  darker  stain  on  the  queen's  memory  than 
any  other  transaction  of  her  life,  if  not  capable  of  complete  vindi- 
cation has  at  least  encountered  a  disproportioned  censure. 

It  is  of  course  essential  to  any  kind  of  apology  for  Elizabeth  in 
this  matter  that  Mary  should  have  been  assenting  to  a  conspiracy 
against  her  life.  For  it  could  be  no  real  crime'to  endeavour  at  her 
own  deliverance ;  nor,  under  the  circumstances  of  so  long  and  so 
tmjust  a  detention,  would  even  a  conspiracy  against  the  aggressor's 
power  afford  a  moral  justification  for  her  death.  But  though  the 
proceedings  against  her  are  by  no  means  exempt  from  the  shameful 
breach  of  legal  rules  almost  universal  in  trials  for  high  treason 
during  that  reign  (the  witnesses  not  having  been  examined  in  open 
coiirt),  yet  the  depositions  of  her  two  secretaries,  joined  to  the 
confessions  of  Babington  and  other  conspirators,  form  a  body  of 
evidence,  not  indeed  irresistibly  convincing,  but  far  stronger  than 
we  find  in  many  instances  where  condemnation  has  ensued.  And 
Hume  has  alleged  sufficient  reasons  for  believing  its  truth,  derived 
from  the  great  probability  of  her  concurring  in  any  scheme  against 
her  oppressor,  from  the  certainty  of  her  long  correspondence  with 
the  conspirators  (who,  I  may  add,  had  not  made  any  difficulty  of 
hinting  to  her  their  designs  against  the  queen's  life),  and  from  the 
deep  guilt  that  the  falsehood  of  the  charge  must  inevitably  attach 
to  Sir  Francis  Walsingham.  Those  at  least  who  cannot  acquit  the 
queen  of  Scots  of  her  husband's  murder,  will  hardly  imagine  that 
she  would  scruple  to  concur  in  a  crime  so  much  more  capable  of 
extenuation,  and  so  much  more  essential  to  her  interests.  But  as 
the  proofe  are  not  perhaps  complete,  we  must  hypothetically  assume 
her  guilt,  in  order  to  set  this  famous  problem  in  the  casuistry  of 
public  law  upon  its  proper  footing. 
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It  has  been  said  so  often  that  few  perhaps  wait  to  reflect  whether 
it  has  been  said  with  reason  that  Mary,  as  an  independent  sovereign, 
was  not  amenable  to  any  English  jurisdiction.  This,  however,  does 
not  appear  unquestionable.  By  one  of  those  principles  of  law 
which  may  be  called  natural,  as  forming  the  baisis  of  a  just  and 
rational  jurisprudence,  every  independent  government  is  supreme 
within  its  own  territory.  Strangers,  voluntarily  resident  within  a 
state,  owe  a  temporary  allegiance  to  its  sovereign,  and  are  amenable 
to  the  jurisdiction  of  its  tribunab;  and  this  principle,  which  is 
perfectly  conformable  to  natural  law,  has  been  extended  by  positive 
usage  even  to  those  who  are  detained  in  it  by  force.  It  is  certainly 
true  that  an  exception  to  this  rule,  incorporated  with  the  positive 
kiw  of  nations,  and  established  no  doubt  before  the  age  of  Elizabeth, 
has  rendered  the  ambassadors  of  sovereign  princes  exempt,  in  all 
ordinary  cases  at  least,  from  criminal  process.  Whether,  however, 
an  ambassador  may  not  be  brought  to  punishment  for  such  a 
flagrant  abuse  of  the  confidence  which  is  implied  by  receiving  him, 
as  a  conspiracy  against  the  life  itself  of  the  prince  at  whose  court 
he  resides,  has  been  doubted  by  those  writers  who  are  most  inclined 
to  respect  the  privileges  with  which  courtesy  and  convenience  have 
invested  him.  A  sovereign,  during  a  temporary  residence  in  the 
teiTitories  of  another,  must  of  course  possess  as  extensive  an  immu- 
nity as  his  representative ;  but  that  he  might,  in  such  circumstances, 
frame  plots  for  the  prince's  assassination  with  impunity,  seems  to 
take  for  granted  some  principle  that  I  do  not  understand. 

But  whatever    be   the    privilege  of    inviolability    attached    to 
sovereigns,  it  must,  on  every  rational  ground,  be  confined  to  those 
who  enjoy  and  exercise  dominion  in  some  independent  territory. 
An  abdicated  or  dethroned  monarch  may  preserve  his  title  by  the 
courtesy  of  other  states,  but  cannot  rank  with  sovereigns  in  the 
tribunals  where  public  law  is  administered.     I  should  be  rather 
surprised  to  hear  any  one  assert  that  the  parliament  of  Paris  was 
incompetent  to  try  Christina  for  the  murder  of  Monaldeschi.     And, 
though  we  must  admit  that  Mary^s  resignation  of  her  crown  was 
compulsory,  and  retracted  on  the  first  occasion  ;  yet,  after  a  twenty- 
years'  loss  of  possession,  when  not  one  of  her  former  subjects  avowed 
allegiance  to  her,  when  the  king  of  Scotland  had  been  so  long 
acknowledged  by  England  and  by  all  Europe,  is  it  possible  to  con- 
sider her  as  more  than  a  titular  queen,  divested  of  every  substantial 
right  to  which  a  sovereign  tribunal  could  have  regard  ?     She  was 
styled  accordingly,  in  the  indictment,  "  Mary,  daughter  and  heir  of 
James  the  Fifth,  late  king  of  Scots,  otherwise  called  Mary  queen  of 
Scots,  dowager  of  France."    We  read  even  that  some  lawyers  would 
have  had  her  tried  by  a  jury  of  the  county  of  Stafford,  rather  than 
by  the  special  ^  commission ;  which  Elizabeth  noticed  as  a  strange 
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indignity.  The  commifision^  however^  was  perfectly  legal  under  the 
recent  statute. 

But  vrhile  we  can  hardly  pronounce  Mary*s  execution  to  have 
heen  bo  wholly  iniquitous  and  unwarrantable  as  it  has  been  repre- 
sented, it  may  be  admitted  that  a  more  generous  nature  than  that 
of  Elizabeth  would  not  have  exacted  the  law's  full  penalty.  The 
queen  of  Scots'  detention  in  England  was  in  violation  of  all  natural, 
public,  and  municipal  law ;  and  If  reasons  of  state  policy  or  'pre- 
oedents  from  the  custom  of  princes  are  allowed  to  extenuate  this 
injustice,  it  is  to  be  asked  whether  such  reasons  and  such  precedents 
might  not  palliate  the  crime  of  assassination  imputed  to  her.  Some 
might  perhaps  allege,  as  was  so  frequently  urged  at  the  time,  that, 
if  her  life  could  be  taken  with  justice,  it  could  not  be  spared  ii> 
prudence ;  and  that  Elizabeth*s  higher  duty  to  preserve  her  people 
from  the  risks  of  civil  commotion  must  silence  every  feeling  that 
could  plead  for  mercy.  Of  this  neceasity  different  judgments  may 
perhaps  be  formed.  It  is  evident  that  Mary's  death  extinguished 
the  best  hope  of  popery  in  England :  but  the  relative  force  of  the 
two  religions  was  greatly  changed  since  Norfolk's  conspiracy ;  and 
it  appears  to  me  that  an  act  of  parliament  explicitly  cutting  her  off 
from  the  crown,  and  at  the  same  time  entailing.it  on  her  son,  would 
have  afforded  a  very  reasonable  prospect  of  securing  the  succession 
against  all  serious  disturbance.  But  this  neither  suited  the  in- 
clination of  Elizabeth  nor  of  some  among  those  who  surrounded 
her. 

§  19.  As  the  catholics  endured  without  any  open  murmuring  the 
execution  of  her  on  whom  their  fond  hopes  had  so  long  rested,  so 
for  the  remainder  of  the  queen's  reign  they  by  no  means  appear, 
when  considered  as  a  body,  to  have  furnished  any  specious  pretexts 
for  severity.  In  that  memorable  year,  when  the  dark  cloud 
gathered  around  our  coasts,  when  Europe  stood  by  in  feaiful 
suspense  to  behold  what  should  be  the  result  of  that  great  cast  in 
the  game  of  human  politics,  what  the  craft  of  Home,  the  power  of 
Philip,  the  genius  of  Famese,  could  achieve  against  the  island- 
queen  with  her  Drakes  and  Cecils, — in  that  agony  of  the  protestant 
faith  and  English  name,  they  stood  the  trial  of  their  spirits  without 
swerving  from  their  allegiance.  It  was  then  that  the  catholics  in 
every  county  repaired  to  the  standard  of  the  lord-lieutenant,  im- 
ploring that  they  might  not  be  suspected  of  bartering  the  national 
independence  for  their  religion  itself.  It  was  then  that  the  venerable 
lord  Montague  brought  a  troop  of  horse  to  the  queen  at  Tilbury, 
commanded  by  himself,  his  son,  and  grandson.  It  would  have  been 
a  sign  of  gratitude  if  the  laws  depriving  them  of  the  free  exercise 
of  their  religion  had  been,  if  not  repealed,  yet  suffered  to  sleep,  after 
these  proofs  of  loyalty.    But  the  execution  of  priests  and  of  other' 
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catholics  became  on  the  contrary  more  frequent,  and  the  fines  for 
recusancy  were  exacted  as  rigorously  as  before.  A  statute  was 
enacted,  restraining  popish  recusants,  a  distinctive  name  now  first 
imposed  by  law,  to  particular  places  of  residence,  and  subjecting 
them  to  other  vexatious  provisions.  All  persons  were  forbidden  by 
proclamation  to  harbour  any  of  whose  conformity  they  were  not 
assured.  Some  indulgence  was  doubtless  shown  during  all  Eliza- 
beth's reign  to  particular  persons,  and  it  was  not  unusual  to  release 
priests  from  confinement;  but  such  precarious  and  irregular  con- 
nivance gave  more  scandal  to  the  puritans  than  comfort  to  the 
opposite  party. 

§  20.  The  catholic  martyrs  under  Elizabeth  amount  to  no  incon- 
siderable number.  Dodd  reckons  them  at  191 ;  Milner  has  raised 
the  list  to  204.  Fifteen  of  these,  according  to  him,  suffered  for 
denying  the  queen's  supremacy,  126  for  exercising  their  ministry, 
and  the  rest  for  being  reconciled  to  the  Romish  church.  Many 
others  died  of  hardships  in  prison,  and  many  were  deprived  of  their 
property.  There  seems  nevertheless  to  be  good  reason  for  doubting 
whether  any  one  who  was  executed  might  not  have  saved  his  life 
by  explicitly  denying  the  pope's  power  to  depose  the  queen.  It 
was  constantly  maintained  by  her  ministers  that  no  one  had  been 
executed  for  his  religion.  This  would  be  an  odious  and  hypocritical 
subterfuge  if  it  rested  on  the  letter  of  these  statutes,  which  adjudge 
the  mere  manifestation  of  a  belief  in  the  Roman  catholic  religion, 
under  certain  circumstances,  to  be  an  act  of  treason.  But  both  lord 
Burleigh,  in  his  Execution  of  Justice,  and  Walsingham,  in  a  letter 
published  by  Burnet,  positively  assert  the  contrary ;  and  I  am  not 
aware  that  their  assertion  has  been  disproved.  This  certainly 
furnishes  a  distinction  between  the  persecution  under  Elizabeth 
(which,  unjust  as  it  was  in  its  operation,  yet,  as  far  as  it  extended 
to  capital  inflictions,  had  in  view  the  security  of  the  government) 
and  that  which  the  protestants  had  sustained  in  her  sister's  reign, 
springing  from  mere  bigotry  and  vindictive  mncour,  and  not  even 
shielding  itself  at  the  time  with  those  shallow  pretexts  of  policy 
which  it  has  of  late  been*  attempted  to  set  up  in  its  extenuation. 
But  that  which  renders  these  condemnations  of  popish  priests  so 
iniquitous  is,  that  the  belief  in,  or  rather  the  refusal  to  disclaim,  a 
speculative  tenet,  dangerous  indeed,  and  incompatible  with  loyalty, 
but  not  coupled  with  any  overt  act,  was  construed"  into  treason  ;  nor 
can  any  one  affect  to  justify  these  sentences  who  is  not  prepared  to 
maintain  that  a  refusal  of  the  oath  of  abjuration,  while  the  preten- 
sions of  the  house  of  Stuart  subsisted,  might  lawfully  or  justly  have 
incurred  the  same  penalty. 

An  apology  was  always  deduced  for  these  measures,  whether  of 
"iction  or  punishment,  adopted  against  all  adherents  to  the 
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Roman  ohurcli,  from  the  restless  activity  of  that  new  militia  which 
the  Holy  See  had  lately  organised.  The  mendicant  orders  established 
in  the  thirteenth  century  had  lent  former  poises  a  powerful  aid 
towards  subjecting  both  the  laity  and  the  secular  priesthood,  by 
their  superior  learning  and  ability,  their  emulous  zeal,  their 
systematic  concert,  their  implicit  obedience.  But,  in  all  these 
requisites  for  good  and  faithful  janissaries  of  the  church,  they  were 
far  excelled  by  the  new  order  of  Ignatius  Loyola.  Rome,  I  believe, 
found  in  their  services  what  has  stayed  her  fall.  They  contributed 
in  a  very  material  degree  to  check  the  tide  of  the  Reformation. 
Subtle  alike. and  intrepid,  pliant  in  their  direction,  unshaken  in 
their  aim,  the  sworn,  implacable,  unscrupulous  enemies  of  protestant 
governments,  the  Jesuits  were  a  legitimate  object  of  jealousy  and 
restraint.  As  every  member  of  that  society  enters  into  an  engage- 
ment of  absolute,  unhesitating  obedience  to  its  superior,  no  one 
could  justly  complain  that  he  was  presumed  capable  at  least  of 
committing  any  crimes  that  the  policy  of  his  monarch  might  enjoin. 
But  if  the  Jesuits  by  their  abilities  and  busy  spirit  of  intrigue  pro- 
moted the  interests  of  Rome,  they  raised  up  enemies  by  the  same 
means  to  themselves  within  the  bosom  of  the  church ;  and  became 
little  less  obnoxious  to  the  secular  clergy,  and  to  a  great  proportion 
of  the  laity,  than  to  the  protestants  whom  they  were  commissioned 
to  oppose.  Their  intermeddling  character  was  shown  in  the  very 
prisons  occupied  by  catholic  recusants,  where  a  schism  broke  out 
between  the  two  parties,  and  the  secular  priests  loudly  complained 
of  their  usurping  associates.  This  was  manifestly  connected,  with 
the  great  problem  of  allegiance  to  the  queen,  which  the  one  side 
bein^  always  ready  to  pay,  did  not  relish  the  sharp  usage  it  endured 
ofD  account  of  the  other's  disaffection.  The  council  indeed  gave 
some  signs  of  attending  to  this  distinction,  by  a  proclamation  issued 
in  1602,  ordering  all  priests  to  depart  from  the  kingdom,  unless 
they  should  comQ  in  and  acknowledge  their  allegiance,  with  whom 
the  queen  would  take  further  order.  Thirteen  priests  came  forward 
on  this,  with  a  declaration  of  allegiance  as  full  as  could  be  devised. 
Some  of  the  more  violent  papists  blamed  them  for  this ;  and  the 
Louvain  divines  concurred  in  the  censure.  There  were  now  two 
parties  among  the  English  catholics ;  and  those  who,  goaded  by  the 
sense  of  long  persecution,  and  inflamed  by  obstinate  bigotry,  regarded 
every  heretical  government  as  unlawful  or  unworthy  of  obedience, 
used  every  machination  to  deter  the  rest  from  giving  any  test  of 
their  loyalty.  These  were  the  more  busy,  but  by  much  the  less 
numerous  clas^ ;  and  their  influence  was  mainly  derived  from  the 
laws  of  severity,  which  th^y  had  braved  or  endured  with  fortitude. 
It  is  equally  candid  and  reasonable  to  believe  that,  if  a  fair  and 
legal  toleration,  or  even  a  general  connivance  at  the  exercise  of  their 
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worship,  had  heen  conceded  in  the  first  part  of  Elizabeth's  reign, 
she  would  have  a()ared  herself  those  perpetual  terrors  of  rebellion 
which  occupied  all  her  later  years.  Borne  would  not  indeed  have 
been  appeased,  and  some  desperate  fanatic  might  have  sought  her 
life ;  but  the  English  catholics  collectively  would  have  repaid  her 
protection  by  an  attachment  which  even  her  rigour  seems  not 
wholly  to  have  prevented. 

It  is  not  to  b$  imagined  that  an  entire  onanimity  prevailed  in 
the  councils  of  this  reign  as  to  the  best  mode  of  dealing  with  the 
adherents  of  Rome.  Those  temporary  connivances  or  remissions  of 
punishment  which,  though  to  our  present  view  they  hardly  lighten 
the  shadows  of  this  persecution,  excited  loud  complaints  from  bigoted 
men,  were  owing  to  the  queen's  personal  humour,  or  the  influence  of 
some  advisers  more  liberal  than  the  rest.  Elizabeth  herself  seems 
always  to  have  inclined  rather  to  indulgence  than  extreme  severity. 
Sir  Christopher  Hatton,  for  some  years  her  chief  favourite, 
incurred  odium  for  his  lenity  towards  papists,  and  was,  in  their 
own  opinion,  secretly  inclined  to  them.  Whitgift  found  enough 
to  do  with  an  opposite  party.  And  that  too  noble  and  highminded 
spirit,  so  ill  fitted  for  a  servile  and  dissembling  court,  the  earl 
of  Essex,  was  the  consistent  friend  of  religious  liberty,  whether 
the  catholic  or  the  puritan  were  to  enjoy  it.  But  those  councillors, 
on  the  other  hand,  who  favoured  the  more  precise  reformers,  and 
looked  coldly  on  the  established  churdb,  never  failed  to  demonstrate 
their  protestantism  by  excessive  harshness  towards  the  0I4  religion's 
adherents.  That  bold  bad  man,  whose  favour  is  the  great  reproach 
of  Elizabeth's  reign,  the  earl  of  Leicester,  and  the  sagacious,  disin- 
terested, inexorable  Walsingham,  were  deemed  the  chief  advisers  of 
sanguinary  punishments.  But,  after  their  deaths,  the  catholics 
were  mortified  to  discover  that  lord  Burleigh,  from  whom  they  had 
hoped  for  more  moderation,  persisted  in  the  same  severities. 
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THE  OATH  OF  SUPREMACY  (p.  60). 

The  oath  of  supremacy  was  expressed  as 
tbliowji :— "  I,  A.  fi^  do  utterly  testify  and 
declare,  ^at  the  qaeen's  highness  is  the 
only  sapreme  governor  of  this  realm,  and 
all  other  her  higbnees's  dominions  and 
ooontries,  as  well  in  all  spiritual  and  eccle- 
siastical things  or  caused  as  tonporal ;.  and 
thai  no  ford^n  prince,  person,  prelate,  state, 
or  potentate,  hath  or  onght  to  have  any 
Jurisdiction,  power,  superiority,  pre-emi- 
Dence,  or  autliorlty,  ecclesiastical  or  spi- 
ritual, within  this  realm;  and  therefore 
I  do  utterly  renounce  and  forvalce  all 
foreign  Jurisdictions,  powers,  superiori- 
ties, and  authorities,  and  do  promise  that 
from  boicefoTih  I  shall  beu*  faith  and 
true  all^taiice  to  the  queen's  highness, 
her  heird  and  lawful  successors,  and  to 
my  power  shall  asfeist  and  ddliend  all 
Jurisdiction^  pre-eminences,  privileges, 
and  auihoriiies,  granted  or  belonging  to 
tbe  queen's  highness,  her  heirs  and  suc- 
cessors, or  united  and  annexed  to  the 
imperial  crown  of  tbis  realm." 

A  remarkable  passage  in  the  iijnno- 
tions  to  the  ecclesiastical  visitors  of  1659, 
which  may  be  reciconed  in  the  nature  of 
a  owtemi  oraneous  exposition  of  the  law, 
restrains  the  royal  supremacy  established 
by  this  act,  and  asserted  in  the  above 
oath,  in  the  following  words:  "Her 
tDige»ty  forbiddeth  all  manner  h^  sub- 
Jecb  to  give  ear  or  credit  to  such  perverse 
and  malicious  persons,  which  most  sinis- 
terly  and  maliciously  labour  to  notify 
to  her  loving  suttjects  how  by  words  ot 
the  said  oath  it  may  be  collected  that 
the  kings  or  queens  Of  tbis  realm,  pos- 
■esBors  of  the  crown,  may  challenge  au- 
thority and  power  of  ministry  of  divine 
service  in  the  church ;  wherein  her  said 
Bul^ccts  be  much  abused  by  such  evU 
disposed  persons.  For  certainly  her  ma- 
Je&ty  neither  doth,  nor  ever  will,  chal* 
knge  any  other  authority  than  that  was 
challenged  and  lately  used  by  the  said 
ooUe  kings  ot  funous  memory,  king 
Henry  VUI.  and  king  Edward  YI,  which 
is.  and  was  of  andvut  time,  due  to  the 
impsrla]  crown  of  this   realm;   that  is, 


under  God  to  have  the  sovereignty  and 
rule  over  all  manner  of  persons' borux 
within  these  her  realms,  dominions,  and 
countries,  of  what  estate,  either  ecclesi- 
astical or  temporal,  soever  they  be,  so  as 
no  other  foreign  power  shall  or  ought  to 
have  any  superiority  over  them.  And  if 
any  person  that  hath  conceived  any  other 
sense  of  the  form  of  the  said  oath  sball 
accept  the  same  wiih  this  interpretation, 
sense  or  meaning,  her  majesty  is  well 
pleased  to  accept  every  such  in  that  t>e. 
half,  as  her  goud  and  obedient  subjects, 
and  shall  acquit  them  of  all  manner  of 
penalties  contained  in  the  said  act,  against 
such  as  shall  peremptorily  or  obstinately 
refuse  to  take  the  same  oath."  1  -Somers 
Tracts,  edit  Scott,  73. 

This  interpretation  was  afterwards 
given  in  one  of  the  thirty-nine  articles, 
which  having  been  confirmed  by  parlia- 
ment, it  is  undoubtedly  to  be  reckoned 
the  true  sense  of  the  oath.  Mr.  Butler,  in 
his  Memoirs  of  English  Catholics,  vol.  i. 
p.  157,  enters  into  a  discussion  of  the 
question,  whether  Roman  catholics  might 
conscientiously  take  the  oath  of  supre- 
macy in  this  sense.  It  appears  that  iu 
the  seventeenth  century  some  contended 
for  the  affirmative;  and  this  seems  to 
explain  the  fact  that  several  persons  of 
that  persuasion,  besides  peers,  from  whom 
the  oath  was  not  exacted,  did  actually 
hold  offices  under  the  Stuarts,  and  even 
enter  into  parliament,  and  that  the  test 
act  and  declaration  against  transubstan- 
tiation  were  thus  rendered  necessary  to 
make  tbelr  exclusion  certain. 

As  to  the  exposition  before  given  of 
the  oath  of  supremacy,  I  conceive  that  it 
was  intended  not  only  to  relieve  the 
scruples  of  catholics,  but  of  those  who 
had  imbibed  from  the  school  of  Calvin 
an  apprehension  of  what  'is  sometimes, 
though  rather  -improperly,  called  Eras- 
tiani8m,^the  merging  of  all  spiritual 
powers,  even  those  of  ordination  and  of 
preaching,  in  the  paramount  authority  of 
the  state,  towards  which  the  despotism 
of  Henry,  and  obsequiousness  of  Cran« 
mer,  had  seemed  to  bring  the  church  of 
England. 
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CHAPTER  IV. 

OK  THE  LAWS  OP  ELIZABETH'S  REIGN  RESPECTING 
PROTESTANT  NONCONFORMISTS. 

(  1.  Origin  of  the  Differences  among  the  English  Protestants.  ^  2  ReUgions  Inclinations 
of  the  Queen.  $  3.  Unwillingness  of  many  to  comply  wiih  the  established  Cere- 
monies. ^  4.  Conformity  enforced  by  the  Archbishop.  $  5.  Separate  conventicles. 
$  6.  A  more  determined  Opposition,  about  1570,  led  by  Cartvrlght.  Dangerous 
Nature  of  hU  Tenet-t.  ^  7.  Puritans  supported  In  the  Oommons.  ^  8.  And  In 
some  measure  by  tb^  CoundL  $.  9.  Prophesyings.  $  10.  Archbishops  Grlndal 
and  Wbltglft.  Conduct  of  the  latter  in  enforcing  Conformity.  ^  ll.  High 
Commission  Court.  Lord  Burleigh  averse  to  Severity.  $  12.  Puritan  Libels.  ^  13. 
Attempt  to  set  up  Presbyterian  System.  $14.  House  of  Commons  averse  to 
Episcopal  Authority.  $  15.  Independents  liable  to  severe  Laws.  ^  l(i.  Hooker's 
Eccleslatitical  Polity.    $  17.  Spoliatiou  of  Church  Revenues. 

§  1.  The  two  statutes,  enacted  in  the  first  year  of  Elizabeth, 
commonly  called  the  acts  of  supremacy  and  uniformity,  are  the 
main  links  of  the  Anglican  church  with  the  temporal  constitution, 
and  establish  the  subordination  and  dependency  of  the  former ; 
the  first  abrogating  all  jurisdiction  and  legislative  power  of  eccle- 
siastical rulers,  except  under  the  authority  of  the  crown  ;  and  the 
second  prohibiting  all  changes  of  rites  and  discipline  without  the 
approbation  of  parliament.  It  was  the  constant  ix)licy  of  this 
queen  to  maintain  her  ecclesiastical  prerogative  and  the  laws  she 
had  enacted.  But  in  following  up  this  principle  she  found  herself 
involved  in  many  troubles,  and  had  to  contend  with  a  religious 
party  quite  opposite  to  the  Romish,  less  dangerous  indeed  and 
inimical  to  her  government,  but  full  as  vexatious  and  determined.  * 
I  have  in  another  place  slightly  mentioxied  the  difi'erences  that 
began  to  spring  up  under  Edward  Vi.  between  the  moderate  re- 
formers who  established  the  new  Anglican  church,  and  those  who 
accused  them  of  proceeding  with  too  much  forbearance  in  casting  off 
superstitions  and  abuses.^  These  diversities  of  opinion  were  not 
without  some  relation  to  those  which  distinguished  the  two  great 
families  of  protestantism  in  Europe.  Luther,  intent  on  his  own 
system  of  dogmatic  theology,  had  shown  much  indifference  about 
retrenching  exterior  ceremonies,  and  had  even  favoured,  esiiecially 
in  the  first  years  of  his  preaching,  that  specious  worship  which  some 
ardent  n^fonners  were  eager  to  reduce  to  simplicity.     Crucifixes  and 

1  Soe  pp.  55,  56. 
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images,  tapers  and  priestly  vestments,  eveji  for  a  time  tlie  elevation 
of  the  host  and  the  Latin  mass-W>k,  continued  in  the  Lutheran 
churches ;  while  the  disciples  of  Zuingle  and  Calvin  were  carefully 
eradicating  them  as  popish  idolatry  and  superstition.  Cranmer  and 
Ridley,  the  founders  of  the  English  Reformation,  justly  deeming 
themselves  independent  of  any  foreign  master,  adopted  a  middle 
course  between  the  Lutheran  and  Calvinistic  ritual.  The  general 
tendency  however  of  protestants,  even  in  the  reign  of  Edward  VL, 
was  towards  the  simpler  forms ;  whether  through  the  influence  of 
those  foreign  divines  who  co-operated  in  our  Reformation,  or  because 
it  was  natural  in  the  heat  of  religious  animosity  to  recede  as  far  as 
possible,  especially  in  such  exterior  distinctions,  from  the  opposite 
denomination.  Tlie  death  of  Edward  seems  to  have  prevented  a 
further  approach  to  the  scheme  of  Geneva  in  our  ceremonies,  and 
perhaps  in  our  church-government.  During  the  persecution  of 
Mary's  reign  the  most  eminent  protestant  clergyman  took  refuge  in 
various  cities  of  Germany  and  Switzerland.  They  were  received  by 
the  Calvinists  with  hospitality  and  fraternal  kindness ;  .while  the 
Lutheran  divines,  a  narrow-minded  intolerant  faction,  both  neg- 
lected and  insulted  them.'  Divisions  soon  arose  among  themselves 
about  the  use  of  the  English  service,  in  which  a  pretty  considerable 
party  was  disposed  to  make  alterations.  The  chief  scene  of  these 
disturbances  was  Frankfort,  where  £jaox,  the  famous  reformer  of 
Scotland,  headed  the  innovators ;  while  Cox,  an  eminent  divine, 
much  concerned  in  the  establishment  of  Edward  VI.,  and  afterwards 
bishop  of  Ely,  stood  up  for  the  original  litui^y.  Cox  succeeded  (not 
quite  fairly,  if  we  may  rely,  on  the  only  narrative  we  possess)  in 
driving  his  opponents  from  the  city  ;  but  these  disagreements  were 
by  no  means  healed  when  the  accession  of  Elizabeth  recalled  both 
parties  to  their  own  country,  neither  of  them  very  likely  to  display 
more  mutual  charity  in  their  prosperous  hour  than  they  had  been 
able  to  exercise  in  a  common  persecution. 

§  2.  The  first  morti&ation  these  exiles  endured  on  their  return 
was  to  find  a  more  dilatory  advance  towards  public  reformation  of 
religion,  and  more  of  what  they  deemed  lukewarmness,  than  their 
sanguine  zeal  had  anticipated.  Most  part  of  this  delay  was  owing 
to  the  greater  prudence  of  the  queen's  councillors,  who  felt  the 
pulse  of  the  nation  before  they  ventured  on  such  essential  changes. 
But  there  was  yet  another  obstacle,  on  which  the  reformers  had  not 
reckoned.  Elizabeth,  though  resolute  against  submitting  to  the 
papal  supremacy,  was  not  so  averse  to  all  the  tenets  abjured  by 
protestants,  and  loved  also  a  more  splendid  worship  than  had  pre- 
vailed in  her  brother's  reign ;  while  many  of  those  returned  from  the 

s  Strypa'iB  Cranmer,  354. 
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Continent  were  intent  on  copying  a  still  simpler  modeL  She  re- 
proved a  divine  who  preached  i^inst  the  real  presence,  and  is  even 
said  to  have  used  pra^'ers  to  the  Virgin^  But  her  great  struggle 
with  the  reformers  was  about  images,  and  particularly  the  cfucitix, 
which  she  retained,  with  lighted  tapers  before  it,  in  her  chapel; 
though  in  the  injunctions  to  tiie  ecclesiastical  visitors  of  1559  they 
are  directed  to  have  them  taken  away  from  churches.  This  con- 
cession she  must  have  made  very  reluctantly,  for  we  find  proofs  the 
next  year  of  her  inclination  to  restore  them  ;  and  the  question  of 
their  lawfulness  was  debated,  as  Jewell  writes  word  to  Peter  Martyr, 
by  himself  and  Grindal  on  one  side,  against  Parker  and  Cox,  who 
had  been  persuaded  to  argue  in  their  favour.  But  the  strenuous 
opposition  of  men  so  distinguished  as  Jewell,  Sandys,  and  Grindal, 
of  whom  the  first  declared  his  intention  of  resigning  his  bishopric  in 
case  this  return  towards  superstition  should  be  made,  compelled 
Elizabeth  to  relinquish  her  project.  The  crucifix  was  even  for  a 
time  removed  from  her  own  chapel,  but  replaced  about  1570. 

There  was,  however,  one  other  subject  of  dispute  between  the  old 
and  new  religions  upon  which  her  majesty  could  not  be  brought  to 
adopt  the  protestant  side  of  the  question.  This  was  the  marriage  of 
the  clergy,  to  which  she  expressed  so  great  an  aversion,  that  she 
would  never  consent  to  repeal  the  statute  of  her  sister's  reign  against 
it.  Accordingly  the  bishops  and  clergy,  though  they  married  by 
connivance,  or  rather  by  an  ungracious  permission,  saw  with  very 
just  dissatisfaction  their  children  treated  by  the  law  as  the  offspring 
of  concubinage.  This  continued,  in  l^al  strictness,  till  the  first 
year  of  James,  when  the  statute  of  Mary  was  explicitly  repealed ; 
though  1  cannot  help  suspecting  that  clerical  marriages  iiad  been 
tacitly  recognised,  even  in  courts  of  justice,  long  before  that  time. 
Yet  it  appears  less  probable  to  derive  Elizabeth's  prejudice  in  this 
respect  from  any  deference  to  the  Roman  discipline,  than  from  that 
strange  dislike  to  the  most  lawful  union  between  the  sexes  which 
formed  one  of  the  singularities  of  her  character. 

Such  a  reluctance  as  the  queen  displayed  to  return  in  every 
point  even  to  the  system  established  under  Edward  was  no  slight 
disappointment  to  those  who  thought  that  too  little  had  been  effected 
by  it.  They  had  beheld  at  Zurich  and  Geneva  the  simplest  and,  as 
they  conceived,  the  purest  form  of  worship,  lliey  were  persuaded 
that  the  vestments  still  worn  by  the  clergy,  as  in  the  days  of  popery, 
though  in  themselves  indififerent,  led  to  erroneous  notions  among  the 
people,  and  kept  alive  a  recollection  of  former  superstitions,  which 
would  render  their  return  to  them  more  easy  in  the  event  of  another 
political  revolution.  They  disliked  some  other  ceremonies  for  the 
same  reason.  These  objections  were  by  no  means  confined,  as  is 
perpetually  insinuated,  to  a  few  disoontented  persons.     Except 
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archbishop  Parker,  who  had  remained  in  England  during  the  late 
reign,  and  Cox,  bishop  of  Ely,  who  had  taken  a  strong  part  at 
Frankfort  against  innovation,  all  the  most  eminent  churchmen,  such 
as  Jewell,  Grindal,  Sandys,  Nowell,  were  in  favour  of  leaving  off  the 
surplice  and  what  were  called  the  popish  ceremonies.  Whether 
their  objections  are  to  be  deemed  narrow  and  frivolous  or  otherwise, 
it  is  inconsistent  with  veracity  to  dissemble  that  the  queen  alone 
was  the  cause  of  retaining  ^ose  observances  to  which  the  great 
separation  from  the  Anglican  establishment  is  ascribed.  Had  her 
influence  been  withdrawn,  surplices  and  square  caps  would  have 
lo0t  their  steadiest  friend  ;  and  several  other  little  accommodations  to 
the  prevalent  dispositions  of  protestants  would  have  taken  place. 
Of  this  it  seems  impossible  to  doubt,  when  we  read  the  proceedings 
of  the  convocation  in  1562,  when  a  proposition  to  abolish  most  of 
the  usages  deemed  objectionable  was  lost  only  by  a  vote,  the 
numbers  being  59  to  58. 

§  S.  The  repugnance  felt  by  a  large  part  of  the  protestant  clergy  to 
the  ceremonies  with  which  Elizabeth  would  not  consent  to  dispense, 
showed  itself  in  irregular  transgressions  of  the  uniformity  prescribed 
by  statute.     Some  continued  to  wear  the  habits,  others  laid  them 
aside  ;  the  communicants  received  the  sacrament  sitting,  or  stand- 
ing, or  kneeling,  according  to  the  minister's  taste ;  some  baptized  in 
the  font,  others  in  a  basin ;  some  with  the  sign  of  the  cross,  others 
without  it^     The  people  in  London  and  other  towns,  siding  chiefly 
with  the  maleoontents,  insulted  such  of  the  clergy  as  observed  the 
prescribed  order.   Many  of  the  bishops  readily  connived  at  deviations 
from  ceremonies  which  they  disapproved.    Some,  who  felt  little 
objection  to  their  use,  were  against  imposing  them  as  necessary. 
And  this  opinicm,  which  led  to  very  momentous  inferences,  began 
so  much  to  prevail,  that  we  soon  find  the  objections  to  conformity 
more  grounded  on  the  unlawfulness  of  compulsory  regulations  in 
the  church  prescribed  by  the  civil  power,   than  on  any  special 
impropriety  in  the  usages  themselves.     But  this  principle,  which 
perhaps  the  scrupulous  party  did  not  yet  very  fully  avow,  was 
altogether  incompatible  with  the  supremacy  vested  in  the  queen,  of 
which  fairest  flower  of  her  prerogative  she  was  abundantly  tenacious. 
One  thing  was  evident,  that  the  puritan  malecon tents  were  growing 
every  day  more  numerous,  more  determined,  and  more  likely  to  win 
over  the  generality  of  those  who  sincerely  favoured  the  protestant 
cause.     There  were  but  two  lines   to  be  taken;   either  to  relax 
and  modify  the  regulations  which  gave  ofience,  or  to  enforce  a  more 
punctual  observation  of  them.     It  seems  to  me  far  more  probable 
that  the  former  course  would  have  prevented  a  great  deal  of  that 
mischief  which  the  second  manifestly  aggravated.   For  in  this  early 
stage  the  advocates  of  a  simx>ler  ritual  had  by  no  means  assumed 
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the  shape  of  an  embodied  faction,  which  concessions,  it  must  be 
owned,  are  not  apt  to  satisfy,  but  numbered  the  most  learned  and 
distinguished  portion  of  the  hierarchy.  Parker  stood  nearly  alone 
on  the  other  side,  but  alone  more  than  an  equipoise  iu  the  balance, 
through  his  high  station,  his  judgment  in  matters  of  policy,  and  bis 
knowledge  of  the  queen*8  disposition.  Ue  had  possibly  reason  to 
apprehtnd  that  Elizabeth,  irritated  by  the  prevalent  humour  for 
alteration,  might  burst  entirely  away  from  the  protestant  side,  or 
stretch  her  supremacy  to  reduce  the  church  into  a  slavish  subjection 
to  her  caprice. 

§  4.  The   unsettled  state  of  exterior  religion  which  has  been 
mentioned  lasted  till  1565.     In  the  beginning  of  that  year  a  deter- 
mination was  taken  by  the  queen,  or  rather  perhaps  the  archbishop, 
to  put  a  stop  to  all  irregularities  in  the  public  service.     He  set  forth 
a  book  called  Advertisements,  containing  orders  and  regulations  for 
the  discipline  of  the  clergy.    This  modest  title  was  taken  in  con- 
sequence of  the  queen's  withholding  her  sanction  of  its  ap^arance, 
through   Leicester's  influence.      The  primate's  next  step  was  to 
summon  before  the  ecclesiastical  commission   Sampson,   dean  of 
Christchurch,  and  Humphrey,  president  of  Magdalen  college,  Oxford, 
men  of  signal  nonconformity,  but  at  the  same  time  of  such  eminent 
reputation  that,  when  the   law  took   its   course  against   them,  uo 
other  ofiFender  could  hope  for  indulgence.      On  refusing   to  wear 
the  customary  habits,  Sampson  was  deprived  of  his  deanery;  but 
the  other  seems  to  have  been  tolerated.    This  instance  of  severity,  as 
commonly  happens,  rather  irritated  than  intimidated  the  puritan 
clera:y,  aware  of  their  numbers,  their  popularity,  and  their  powerful 
friends,  but  above  all  sustained  by  their  own  sincerity  and  earnest- 
ness.    Parker  had  taken  his  resolution  to  proceed  in  the   vigorous 
course  he  had  begun.     He  obtained  from  the  queen  a  proclamation, 
peremptorily  requiring  a  conformity  in  the  use  of  the  clerical  vest- 
ments and  other  matters  of  discipline.    The   London  ministers, 
summoned  before  himself  and  their  bishop  Grindal,  who  did  not 
very  willingly  co-operate  with  his  metropolitan,  were  called  ujjon 
for  a  promise  to  comply  with  the  legal  ceremonies,  which  thirty- 
seven   out  of  ninety-eight  refused  to  make.    They  were  in  conse- 
quence suspended  from  their  ministry,  and  their  livings   put   in 
sequestration.     But  these  unfortunately,  as  was  the  case  in  all  this 
reign,  were  the  most  conspicuous  both  for  their  general  character 
and  for  their  talent  in  preaching.' 

§  5.  Whatever  deviations  from  uniformity  existed  within  the 
pale  of  the  Anglican  church,  no  attempt  had  hitherto  been  made  to 
form  separate  assemblies ;  nor  could  it  be  deemed  necessary  while  so 

3  Life  of  Parker,  214.    Strype  says,  p.  223,  that  the  suspended  ministers  preached 
again  after  a  little  time  by  connivance. 
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much  indulgence  had  been  conceded  to  the  scrupulous  clergy.  But 
they  were  now  reduced  to  determine  whether  the  imposition  of 
thoBO  rites  they  disliked  would  justify,  or  render  necessary,  an 
ahaudonment  of  their  ministry.  Several  of  the  most  respectable 
oiiponents  of  the  ceremonies  were  adverse  to  any  open  schism. 
But  the  animosities  springing  from  heated  zeal,  and  the  smart  of 
what  seemed  oppression,  would  not  suffer  the  English  puritans 
generally  to  acquiesce  in  such  temperate  counsels.  They  began  to 
form  separate  conventicles  in  London,  not  ostentatiously  indeed,  but 
of  course  without  the  iK)ssibility  of  eluding  notice.  It  was  doubtless 
worthy  of  much  consideration  whether  an  established  church- 
government  could  wink  at  the  systematic  disregard  of  its  disci- 
pline by  those  who  were  subject  to  its  jurisdiction  and  partook  of 
its  revenues.  But  there  are  few,  I  trust,  who  can  hesitate  to  admit 
that  the  puritan  clergy,  after  being  excluded  from  their  benefices, 
might  still  claim  from  a  just  government  a  peaceful  toleration  of 
their  particular  worship.  This  it  was  vain  to  expect  from  the 
queen's  arbitrary  spirit,  the  imperious  humour  of  i'arker,  and  that 
total  disregard  of  the  rights  of  conscience  which  was  common  to  all 
parties  in  the  sixteenth  century.  The  first  instance  of  actual 
punishment  inflicted  on  protestant  dissenters  was  in  June,  1567, 
when  a  company  of  more  than  one  hundred  were  seized  during 
their  religious  exercises  at  Plummer's  Hall,  which  they  had  hired 
on  pretence  of  a  wedding,  and  fourteen  or  fifteen  of  them  were  sent 
to  prison.  They  behaved  on  their  examination  with  a  rudeness,  as 
well  as  self-sufficiency,  that  had  already  begun  to  characterise  the 
puritan  faction.  But  this  cannot  excuse  the  fatal  error  of  molesting 
men  for  the  exercise  of  their  own  religion. 

These  coercive  proceedings  of  the  serch bishop  were  feebly  seconded, 

or  directly  thwarted,  by  most  leading  men  both  in  church  and  state. 

Grindal  and  Sandys,  successively  bishops  of  London  and  archbishops 

of  York,  were  naturally  reckoned  at  this  time  somewhat  favourable 

to  the  nonconforming  ministers,  whose  scruples  they  had  partaken. 

Parkhurst  and  Pilkington,  bishops  of  Norwich  and  Durham,  were 

openly  on  their  side.     I'hey  had  still  more  effectual  support  in  the 

queen^s  council.     The  earl  of  Leicester,  who  possessed  more  jwwer 

than  any  one  to  sway  her  wavering  and  capricious  temper,  the 

earls  of  Bedford,  Huntingdon,  and  Warwick,  regarded  as  the  steadiest 

protestants  among  the  aristocracy,  the  wise  and  grave  lord  keeper 

Bacon,   the  sagacious  Walsinp^ham,   the  experienced  Sadler,   the 

zealous   KnoUys,   considered   these    objects  of   Parker's    severity 

either  as  demanding  a  purer  worship  than  had  been  established  ia 

the  church,  or  at  least  as  worthy  by  their  virtues  and  services 

4>f  more  indulgent  treatment.     Cecil  himself,  though  on  intimate 

tirms  with  the  archbishop,  and  concurring  generally  in  his  mea- 
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Bures,  was  not  far  removed  from  the  latter  way  of  thinking,  if  his 
natural  caution  and  extreme  'dread  at  this  juncture  of  losing  the 
queen*s  favour  had  permitted  him  more  unequivocally  to  express  it. 
Those  whose  judgment  did  not  incline  them  towards  the  puritan 
notions  respected  the  scruples  of  men  in  whom  the  reformed  religion 
could  BO  implicitly  confide.  They  had  regard  also  to  the  condition 
of  the  church.  The  far  greater  part  of  its  benefices  were  supplied 
by  conformists  of  very  doubtful  sincerity,  who  would  resume  their 
mass-books  with  more  alacrity  than  they  had  cast  them  aside.  Sach 
a  deficiency  of  protestant  clergy  had  been  experienced  at  the  queen's 
accession,  that  fur  several  years  it  was  a  common  practice  to  appoint 
laymen,  usually  mechanics,  to  read  the  service  in  vacant  churches. 
These  were  not  always  wholly  illiterate ;  or  if  they  were,  it  was  no 
more  than  might  be  said  of  the  popish  clergy,  the  vast  majority  of 
whom  were  destitute  of  all  useful  knowledge,  and  could  read  little 
Latin.  Of  the  two  universities,  Oxford  had  become  so  strongly 
attached  to  the  Romish  side  during  the  late  reign,  that,  after  the 
desertion  or  expulsion  of  the  most  zealous  of  that  party  had  almost 
emptied  several  colleges,  it  still  for  many^years  abounded  with  adhe- 
rents to  the  old  religion.  But  at  Cambridge,  which  had  been  equally 
popish  at  the  queen's  accession,  the  opposite  faction  soon  acquired  the 
ascendant.  The  younger  students,  imbibing  ardently  the  new  creed  of 
ecclesiastical  liberty,  and  excited  by  puritan  seimoDS,  began  to  throw 
off  their  surplices,  and  to  commit  other  breaches  of  discipline,  from 
which  it  might  be  inferred  that  the  generation  to  come  would  not  be 
less  apt  for  innovation  than  the  present. 

§  6.  The  first  period  in  the  history  of  puritanism  includes  the 
time  from  the  queen's  accession  to  1570,  during  which  the  re- 
tention of  superstitious  ceremAiies  in  the  church  had  been  the  sole 
avowed  ground  of  complaint.  But  when  these  obnoxious  rites 
came  to  be  enforced  with  unsparing  rigour,  and  even  those  who 
voluntarily  renounced  the  temporal  advantages  of  the  establishment 
were  hunted  from  their  private  conventicles,  they  began  to  consider 
the  national  system  of  ecclesiastical  regimen  as  itself  in  fault,  and 
to  transfer  to  the  institution  of  episcopacy  that  dislike  which  they 
felt  for  some  of  the  prelates.  -  The  ostensible  founder  of  this  new 
school  (though  probably  its  tenets  were  by  no  means  new  to  man}' 
of  the  sect)  was  Thomas  Cartwright,  the  lady  Margaret's  professor 
of  divinity  at  Cambridge.  He  began  about  1670  to  inculcate  the 
unlawfulness  of  any  form  of  church-government,  except  what  the 
apostles  had  instituted,  namely,  the  presbyterian.  A  deserved 
leputatioQ  for  virtue,  learning,  and  acuteness,  an  ardent  zeal,  an 
inflexible  self-confidence,  a  vigorous,  rude,  and  arrogant  style,  marked 
him  as  the  formidable  leader  of  a  religious  faction.  In  1572  he 
Xniblished  his  celebrated  Admonition  to  the  Parliament,  calling  on 
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that  assembly  to  reform  the  various  abuses  subsisting  in  the  church. 
In  this  treatise  such  a  hardy  spirit  of  innovation  was  displayed, 
and  schemes  of  ecclesiastical  policy  so  novel  and  extraordinary 
were  developed,  that  it  made  a  most  important  epoch  in  the  contest, 
and  rendered  its  termination  far  more  improbable.  The  hour  for 
liberal  concessions  had  been  suffered  to  pass  away ;  the  archbishop's 
intolerant  temper  had  taught  men  to  question  the  authority  that 
oppressed  them,  till  the  battle  was  no  longer  to  be  fought  for  a 
tippet  and  a  surplice,  but  for  the  whole  ecclesiastical  hierarchy, 
interwoven  as  it  was  with  the  temporal  constitution  of  England. 

It  had  been  the  first  measure  adopted  in  throwing  off  the  yoke  of 
Borne  to  invest  the  sovereign  with  an  absolute  control  over  the 
Anglican  church ;  so  that  no  part  of  its  coercive  discipline  could 
be  exercised  but  by  his  authority,  nor  any  laws  enacted  for  its 
governance  without  his  sanction.  This  supremacy,  indeed,  both 
Henry  VIJI.  and  Edward  VI.  had  carried  so  far,  that  the  bishops 
were  reduced  almost  to  the  rank  of  temporal  officers  taking  out 
commissions  to  rule  their  dioceses  during  the  king's  pleasure;  and 
Cranmer  had  prostrated  at  the  feet  of  Henry  those  spiritual  functions 
which  have  usually  been  reckoned  inherent  in  the  order  of  clergy. 
Elizabeth  took  some  pains  to  soften,  and  almost  explain  away,  her 
supremacy,  in  order  to  conciliate  the  catholics ;  while,  by  means  of 
the  High  Commission  court,  established  by  statute  in  the  first  year 
of  her  reign,  she  was  practically  asserting  it  with  no  little  despotism. 
But  the  avowed  opponents  of  this  prerogative  were  hitherto  chiefly 
those  who  looked  to  Rome  for  another  head  of  their  church.  The 
disciples  of  Cartwright  now  learned  to  claim  an  ecclesiastical  inde- 
pendence, as  unconstrained  as  any  that  the  Komish  priesthood 
in  the  darkest  ages  had  usurped. 

*'  No  civil  magistrate  in  councils  or  assemblies  for  church  matters  " 
he  says  in  his  Admonition,  "^can  either  be  chief-moderator,  over^niler, 
judge,  or  determiner ;  nor  has  he  such  authority  as  that,  without  his 
consent,  it  should  not  be  lawful  for  eoclesiastical  persons  to  make  any 
church  orders  or  ceremonies.  Church  matters  ought  ordinarily  to  be 
handled  by  church  officers.  The  principal  direction  of  them  is  by  God's 
ordinance  committed  to  the  ministers  of  the  church  and  to  the  eccle- 
siastical governors.  As  these  meddle  not  with  the  making  civil  laws, 
BO  the  civil  magistrate  ought  not  to  ordain  ceremonies,  or  determine 
obntroversies  in  the  church,  as  long  as  they  do  not  entrench  upon  his 
temporal  authority.  Tis  the  prince's  province  to  protect  and  defend 
the  councils  of  his  clergy,  to  keep  the  peace,  to  see  their  decrees  exe- 
cuted, and  to  puniBh  the  contemners  of  them ;  but  to  exercise  no 
spiritual  jurisdiotionj'  "  It  must  be  remembered,"  he  says  in  another 
place,  "Uiat  civil  magistrates  must  govern  the  church  according  to  the 
rules  of  God,  prescribed  in  his  word ;  and  that,  as  they  are  nurses, 
•o  they  be  servants  unto  the  church  ^  and  as  they  rule  in  the  church, 
so  tfaey  must  remember  to  subndt  themselves  unto  the  church,  to 
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submit  bheir  sceptres,  to  throw  down  their  crowns  before  the  church, 
yea,  as  the  prophet  speakeUi,  to  lick  the  dust  off  the  feet  of  the 
church." 

It  is  difficult  to  believe  that  I  am  transcribing  the  words  of  a 
protestant  writer ;  so  much  does  this  passage  call  to  mind  the  tones 
of  infatuated  arrogance  which  had  been  heard  from  the  lips  of 
Gregory  VII.  and  of  those  who  trod  in  his  footsteps. 

The  strength  of  the  protestant  party  had  been  derived,  both  in 
Germany  and  in  England,  far  less  from  their  superiority  in  argu- 
ment, however  decisive  this  might  be,  than  from  that  desire  which 
all  classes,  and  especially  the  higher,  had   long  experienced  to 
emancipate  themselves  from  the  thraldom  of  ecclesiastical  juris- 
diction.    For  it  is  ever  found  that  the  generality  of  mankind  do 
not  so  much  as  give  a  hearing  to  novel  systems  in  religion,  till  they 
have  imbibed,  from  some  cause  or  other,  a  secret  distaste  to  that  in 
which  they  have  been  educated.    It  was  therefore  rather  alarming 
to  such  as  had  an  acquaintance  with  ecclesiastical   history,  and 
knew  the  encroachments  formerly  made  by  the  hierarchy  through- 
out Europe,  encroachments  perfectly  distinguishable  from  those  of 
the  Roman  see,  to  perceive  the  same  pretensions  urged,  and  the  same 
ambition  and  arrogance  at  work,  which  had  imposed  a  yoke  on 
the  necks  of  their  fathers.     With  whatever  plausibility  it  might  be 
maintained  that  a  connexion  with  temporal  magistrates  could  only 
corrupt  the  purity  and  shackle  the  liberties  of  a  Christian  church, 
this  argument  was  not  for  them  to  urge  who  called  oh  those  magis- 
trates to  do  the  church's  bidding,  to  enforce  its  decrees,  to  punish 
its  refractory  members ;  and  while  they  disdained   to  accept  the 
prince's  co-operation  as  their  ally,   claimed   his  service  as  their 
minister.     The  protestant  dissenters  since  the  revolution,  who  have 
almost  unanimously,  and,  i  doubt  not,   sincerely,  declared  their 
&  terseness  to  any  religious  establishment,  especially  as  accompanied 
with  coercive  power,  even  in  favour  of  their  own  sect,  are  by  no 
means  chargeable  with  these  errors  of  the  early  puritans.     But  the 
scoije  of  Cartvvright's  declaration  was  not  to  obtain  a  toleration  for 
dissent;  not  even,  by  abolishing    the  wliole  ecclesiastical   iwUty, 
to  place  the  different  professions  of  religion  on  an  equal  footing ; 
but  to  substitute  his  own  model  of  government,  the  ono,  exclusive, 
unapi)ealable  standard  of  obedience,  with  all  the  endowments,  so 
far  as  applicable  to  its  frame,  of  the  present  church,  and  with  all 
the  support  to  its  discipline  that  the  civil  power  could  afford. 

We  are  not  however  to  conclude  that  every  one,  or  even  the 

*«d»\,     majority,  of  those  who  might  be  counted  on  the  puritan  side  in 

Elizabeth's  reign,  would   have  subscribed   to  these    extravagant 

-'^ntences  of  Cartwright,  or  desired  to  take  away  the  legal  supremacy 
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of  tlie  crown.  That  party  acquired  strength  by  the  prevailing 
hatred  and  dread  of  popery,  and  by  the  disgust  which  the  bishops 
had  been  unfortunate  enough  to  excite.  If  the  language  which  I 
have  quoted  from  the  puritans  breathed  a  spirit  of  ecclesiastical 
usurpation  that  might  one  day  become  dangerous,  mauy  were  of 
opinion  that  a  spirit  not  less  mischievous  in  the  present  hierarchy, 
under  the  mask  of  the  queen's  authority,  was  actually  manifesting 
itself  in  deeds  of  oppression.  The  upper  ranks  among  the  laity, 
setting  aside  courtiers,  and  such  as  took  little  interest  in  the 
dispute,  were  chiefly  divided  between  those  attached  to  the  ancient 
church  and  those  who  wished  for  further  alterations  in  the  new.  I 
conceive  the  church  of  England  party,  that  is  the  party  adverse  to 
any  species  of  ecclesiastical  change,  to  have  been  the  least  numerous 
of  the  three  during  this  reign ;  still  excepting,  as  I  have  said,  the 
neutrals,  who  commonly  make  a  numerical  majority,  and  are 
counted  along  with  the  dominant  religion.  But  by  the  act  of  the 
fifth  of  Elizabeth,  Roman  catholics  were  excluded  from  the  house 
of  commons ;  or,  if  some  that  way  affected  might  occasionally 
creep  into  it,  yet  the  terror  of  penal  laws  impending  over  their 
heads  would  make  them  extremely  cautious  of  betraying  their 
sentiments.  This  contributed,  with  the  prevalent  tone  of  public 
opinion,  to  throw  such  a  weight  into  the  puritanical  scale  in  the 
commons,  as  it  required  all  the  queen's  energy  to  counterbalance. 

§  7.  In  the  parliament  that  met  in  April,  1571,  a  few  days  only 
after  the  commencement  of  the  session,  Mr.  Strickland,  '*a  grave 
and  ancient  man  of  great  zeal,''  as  the  reporter  styles  him,  began 
the  attack  by  a  long  but  apparently  temperate  speech  on  the  abuses 
of  the  church,  tending  only  to  the  retrenchment  of  a  few  super- 
stitions, as  they  were  thought,  in  the  liturgy,  and  to  some  reforms 
in  the  disposition  of  benefices.  He  proceeded  to  bring  in  a  bill  for 
the  reformation  of  the  common  prayer,  which  was  read  a  first  time. 
Abuses  in  respect  to  benefices  appear  to  have  been  a  copious  theme 
of  scandal.  The  power  of  dispensation,  which  had  occasioned  so 
much  clamour  in  former  ages,  instead  of  being  abolished  or  even 
reduced  into  bounds  at  the  Keformation,  had  been  transferred  entire 
from  the  pope  to  the  king  and  archbishop.  And,  after  the  council 
of  Trent  had  effected  such  considerable  reforms  in  the  catholic 
di6cipline,4it  seemed  a  sort  of  reproach  to  the  protestant  church  of 
England  that  she  retained  all  the  dispensations,  the  exemptions, 
the  pluralities,  which  had  been  deemed  the  peculiar  corruptions  of 
the  worst  times  of  popery. 

The  house  of  commons  gave,  in  this  session,  a  more  forcible  proof 
of  its  temper  in  ecclesiastical  concerns.  The  articles  of  the 
En^ish  church,  originally  drawn  up  under  Edward  VI.,  after 
having  undergone  some  alteration,  were  finally  reduced  to  their 

rr.  c.  H.  K.  F 
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present  form  by  the  convocation  of  1562.  But  it  seems  to  have 
been  thought  necessary  that  they  should  have  the  sanction  of 
parliament,  in  order  to  make  them  binding  on  the  clei^y.  Of  these 
articles  the  far  greater  portion  relate  to  matters  of  faith,  concerning 
which  no  difference  of  opinion  had  as  yet  appeared.  Some  few, 
however,  declare  the  la^ulness  of  the  established  form  of  con- 
secrating bishops  and  priests,  the  supremacy  of  the  crown,  and  the 
power  of  the  church  to  order  rites  and  ceremonies.  These  involved 
the  main  questions  at  issue*;  and  the  puritan  opposition  was  strong 
enough  to  withhold  the  approbation  of  the  legislature  from  this 
part  of  the  national  symbol.  The  act  of  13  Eliz.  c.  12,  accordingly 
enacts  that  every  priest  or  minister  shall  subscribe  to  all  the  articles 
of  religion  which  only  concern  the  confession  of  the  true  Christian 
faith,  and  the  doctrine  of  the  sacraments,  comprised  in  a  book 
entitled  *  Articles  whereupon  it  was  agreed,'  &c.  That  the  word 
only  was  inserted  for  the  sake  of  excluding  the  articles  which 
established  church  authority  and  the  actual  discipline,  is  evident 
from  a  remarkable  conversation  which  Mr.  Wentworth,  the  most 
distinguished  asserter  of  civil  liberty  in  this  reign,  relates  himself 
in  a  subsequent  session  (that  of  1575)  to  have  held  on  4he  subject 
with  archbishop  Parker.  "  I  was,"  he  says,  "  among  others,  the 
last  parliament,  sent  for  unto  the  archbishop  of  Canterbury,  for 
the  articles  of  religion  that  then  passed  this  house.     He  asked  us 

*  Why  we  did  put  out  of  the  book  the  articles  for  the  homilies, 
consecration  of  bishops,  and  such  like  T  *  Surely,  sir,'  said  I, 
'because  we  were  so  occupied  in  other  matters  that  we  had  no 
time  to  examine  them  how  they  agreed  with  the  word  of  God.' 

*  What !'  said  he,  *  surely  you  mistake  the  matter ;  you  will  refer 
yourselves  wholly  to  us  therein!'  *No;  by  the  faith  I  bear  to 
God,'  said  I,  *  we  will  pass  nothing  before  we  understand  what  it 
is ;  for  that  were  but  to  make  you  popes :  make  you  popes  who 
list,'  said  I,  *  for  we  will  make  you  none.'  And  sure,  Mr.  Speaker, 
the  speech  seemed  to  me  to  be  a  pope-like  speech,  and  I  fear  least 
our  bishops  do  attribute  this  of  the  pope's  canons  unto  themselves ; 
Papa  non  potest  e'rrare."  The  intrepid  assertion  of  the  right  of 
private  judgment  on  one  side,  and  the  pretension  to  something  like 
infallibility  on  the  other,  which  have  been  for  more  than  two  cen- 
turies since  so  incessantly  repeated,  are  here  curiously  brought  into 
contrast  As  to  the  reservation  itself,  obliquely  insinuated  rather 
than  expressed  in  this  statute,  it  proved  of  little  practical  im- 
portance, the  bishops  having  always  exacted  a  subscription  to  the 
whole  thirty-nine  articles. 

It  was  not  to  be  expected  that  the  haughty  spirit  of  Parker, 
which  had  refused  to  spare  the  honest  scruples  of  Sampson  and 
Coverdale,  would  abate  of  its  rigour  towards  the  daring  paradoxes 


J 


Eliz.— Puritans.        INTOLERANCE  OF  THE  BISHOPS.  99 

of  Cartwrigbt.  His  disciples,  in  tirutli,  from  dissatisfied  subjects  of 
tbe  cburcb,  were  become  her  dowm-igbt  rebels,  with  whom  it  was 
hardly  practicable  to  make  any  compromise  that  would  avoid  a 
schism,  except  by  sacrificing  the  splendour  and  jurisdiction  of  an 
established  hierarchy.  The  archbishop  continued,  therefore,  to 
harass  tbe  puritan  ministers,  suppressing  their  books,  silencing 
them  in  churches,  prosecuting  them  in  private  meetings.  Sandys 
and  Grindal,  the  moderate  reformers  of  our  spiritual  aristocracy, 
not  only  withdrew  their  countenance  from  a  party  who  aimed  at 
improvement  by  subversion,  but  fell,  according  to  the  unhappy 
temper  of  their  age,  into  courses  of  undue  severity.  Not  merely 
the  preachers,  to  whom,  as  regular  ministers,  the  rules  of  canonical 
obedience  might  apply,  but  plain  citizens,  for  listening  to  their 
sermons,  were  dragged  before  the  high  commission,  and  imprisoned 
upon  any  refusal  to  conform. 

§  8.  The  puritans  meanwhile  had  not  lost  all  their  friends  in  the 
council,'  though  it  had  become  more  difficult  to  protect  them.  One 
powerful  reason  undoubtedly  operated  on  Walsingham  and  other 
ministers  of  Elizabeth's  court  against  crushing  their  party ;  namely, 
the  precariousness  of  the  queen's  life,  and  the  unsettled  prospects  oif 
succession.  They  had  already  seen  in  the  duke  of  Norfolk's  con- 
spiracy that  more  than  half  the  superior  nobility  had  committed 
themselves  to  support  th'e  title  of  the  queen  of  Scots.  That  title 
was  sacred  to  all  who  professed  the  catholic  religion,  and  respectable 
to  a  large  proportion  of  the  rest.  But  deeming,  as  they  did,  that 
queen  a  convicted  adulteress  and  murderer,  the  determined  enemy 
of  their  faith,  and  conscious  that  she  could  never  forgive  those  who 
bad  counselled  her  detention  and  sought  her  death,  it  would  have 
been  unworthy  of  their  prudence  and  magnanimity  to  have  gone 
as  sheep  to  the  slaughter,  and  risked  the  destruction  of  protest- 
antism under  a  second  Mary,  if  the  intrigues  of  ambitious  men,  tbe 
pusillanimity  of  the  multitude,  and  the  specious  pretext  of  here- 
ditary right,  should  favour  her  claims  on  a  demise  of  the  crown. 
Hhej  would  have  failed  perhaps  in  attempting  to  resist  them ;  but 
upon  resistance  I  make  no  question  that  they  had  resolved.  In  so 
awful  a  crisis,  to  what  could  they  better  look  than  to  the  stem, 
intrepid,  uncompromising  spirit  of  puritanism ;  congenial  to  that  of 
the  Scottish  reformers,  by  whose  aid  the  lords  of  the  congregation 
had  overthrown  the  ancient  religion  in  despite  of  the  regent  Mary  of 
Guise  ?  Of  conforming  churchmen,  in  general,  they  might  well  be 
doubtful,  after  the  oscillations  of  the  three  preceding  reigns ;  but 
every  abkoner  of  ceremonies,  every  rejecter  of  prelatical  authority, 
might  be  trusted  as  protestant  to  the  heart's  core,  whose  sword 
would  be  as  ready  as  his  tongue  to  withstand  idolatry.  Nor  had  the 
puritans  admitted,  even  in  theory,  those  extravagant  notions  of 
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passive  obedience  which  the  church  of  England  had  thought  fit  to 
mingle  with  her  homilies.  While  the  victory  was  yet  so  uncertain, 
while  contingencies  so  incalculable  might  renew  the  struggle,  all 
politic  friends  of  the  Reformation  would  be  anxious  not  to 
strengthen, the  enemy  by  disunion  in  their  own  camp.  Thus  sir 
Francis  Walsingham,  who  had  been  against  enforcing  the  obnoxious 
habits,  used  his  influence  with  the  scrupulous  not  to  separate  from 
the  church  on  account  of  them ;  and  again,  when  the  schism  had 
already  ensued,  thwarted,  as  far  as  his  credit  in  the  council  ex- 
tended, that  harsh  intolerance  of  the  bishops  which  aggravated  ita 
mischiefs. 

§  9.  A  matter  very  much  connected  with  the  present  subject  will 
illustrate  the  different  schemes  of  ecclesiastical  policy  pursued  by 
the  two  parties  that  divided  Elizabeth's  council.  The  clergy  in 
several  dioceses  set  up,  with  encouragement  from  their  superiors, 
a  certain  religious  exercise,  called  prophesyings.  They  met  at 
appointed  times  to  expound  and  discuss  together  particular  texts  of 
Scripture,  under  the  presidency  of  a  moderator  appointed  by  the 
bishop,  who  finished  by  repeating  the  substance  of  their  debate, 
with  his  own  determination  upon  it.  These  discussions  were  in 
public,  and  it  was  contended  that  this  sifting  of  the  grounds  of 
their  faith  and  habitual  argumentation  would  both  tend  to  edify 
the  people,  very  little  acquainted  as  yet  with  their  religion,  and 
supply  in  some  degree  the  deficiencies  of  learning  among  the  pastors 
themselves.  These  deficiencies  were  indeed  glaring,  and  it  is  not 
unlikely  that  the  prophesyings  might  have  had  a  salutary  effect  if 
it  had  been  possible  to  exclude  the  prevailing  spirit  of  the  age.  It 
must,  however,  be  evident  to  any  one  who  had  experience  of  man- 
kind, that  the  precise  clergy,  armed  not  only  with  popular  topics, 
but  with  an  intrinsic  superiority  of  learning  and  ability  to  support 
them,  would  wield  these  assemblies  at  their  pleasure,  whatever 
might  be  the  regulations  devised  for  their  control.  The  queen 
entirely  disliked  them,  and  directed  Parker  to  put  them  down.  He 
wrote  accordingly  to  Parkhurst,  bishop  of  Norwich,  for  that  pur- 
pose. The  bishop  was  unwilling  to  comply;  and  some  privy- 
councillors  interfered  by  a  letter,  enjoining  him  not  to  hinder  those 
exercises  so  long  as  nothing  contrary  to  the  church  was  taught 
therein.  This  letter  was  signed  by  sir  Thomas  Smith,  sir  Walter 
Mildmay,  bishop  Sandys,  and  sir  Francis  Enollys.  It  was,  in  effect, 
to  reverse  what  the  archbishop  had  done.  Parker,  however,  who 
was  not  easily  daunted,  wrote  again  to  Parkhurst,  that,  understand- 
ing he  had  received  instructions  in  opposition  to  the  queen's  orders 
and  his  own,  he  desired  to  be  informed  what  they  were.  This 
seems  to  have  checked  the  councillors,  for  we  find  that  the  prophe^ 
syings  were  now  put  down. 
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$  10.  lliough  many  will  be  of  opinion  that  Parker  took  a  states- 
manlike view  of  the  interests  of  the  church  of  England  in  dis* 
couraging  these  exercises,  they  were  generally  regarded  as  so 
cooduciye  to  instruction  that  he  seems  to  have  stood  almost  alone 
in  his  opposition  to  them.  Sandys*  name  appears  to  the  above- 
mentioned  letter  of  the  council  to  Parkhurst.  Cox,  also,  was 
inclined  to  favour  the  prophesyings  ;^  and  Grindal,  who  in  1575 
succeeded  Parker  in  the  see  of  Canterbury,  bore  the  whole  brunt  of 
the  queen's  displeasure  rather  than  obey  her  commands  on  this 
SQbject.  He  conceived  that,  by  establishing  strict  rules  with  respect 
to  the  direction  of  those  assemblies,  the  abuses,  which  had  already 
appeared,  of  disorderly  debate  and  attacks  on  the  discipline  of  the 
church,  might  be  got  rid  of  without  entirely  abolishing  the  exercise. 
The  queen  would  hear  of  no  middle  course,  and  insisted  both  that 
the  prophesyings  should  be  discontinued  and  that  fewer  licences  for 
preaching  should  be  granted.  For  no  parish  priest  could,  without 
a  licence,  preach  any  discourse  except  the  regular  homilies ;  and 
this  was  one  of  the  points  of  contention  with  the  puritans.* 
Grindal  steadily  refused  to  comply  with  this  injunction,  and  was  in 
coDsequence  sequestered  from  the  exercise  of  his  jurisdiction  for  the 
space  of  about  five  years,  till,  on  his  making  a  kind  of  submission, 
the  sequestration  Was  taken  off  not  long  before  his  death.  The 
queen,  by  circular  letters  to  the  bishops,  commanded  them  to  put 
an  end  to  the  prophesyings,  which  were  never  afterwards  renewed. 


*  In  one  of  the  canons  enacted  by  couo  anthority  was  at  least  better  than  that  of 
▼ocatlon  In  1571»  and  on  which  rather  an  Romish   schoolmen   or   modem   sciolists, 
nndue  strees  has  been  laid  in  late  oontro-  It  is  -to  be  remembered  that  the  exc^ti- 
versiee,  we  find  a  restraint  laid  on  the  cal  part  of  divinity  was  not  in  the  state 
teaching  of  the   dei^  in  their  sermons  in  which  it  is  at  present.     Most  of  the 
who  were  ei\]<toed  to  preach  nothing  bat  writers  to  whom  a  modem  preacher  has 
what  was  agreeable  to  scripture,  and  had  recourse  were  unborn.    But  that  the  con- 
been   collected    out   of  scripture   by  the  temporary  reformers  were  not  held  in  low 
catholic  Cathers  and  ancient  bishops.    Im-  estimation  as  guides  in  scriptural  Inter- 
primls  Tid^bimt   condonatores^   ne  quid  pretation,  appears  by  the  ipjunction  given 
unquam   doceant    pro   ooncione,  quod    a  some  years  afterwards  that  every  clergy- 
populo   religiose  teneri   et   credi  velint,  man  should  provide  himself  ^ith  a  copy 
nisi   quod    consentaneum    sit   doctrine  of  Bullinger's   decades.      The    authority 
veterls  ant  novl  tcstamenti,  quodque  ex  given  in  the  above  canon  to  the  fathers 
ilia  ipsa  docirlna  Caiholid  patres  et  ve-  was    certainly  but   a   presumptive  one; 
t«ris  episoopi  coUegerint.     This   appears  and,  such  as  it  was,  it  was  given  to  each 
to  have  been  directed,  in  the  first  place,  individually,  not  to  the  whole  body,  on 
•CBhist  those  who  made  use  of  scholastic  any  notion  of  what  has  been  caUed  catholic 
authorities  and  the  doctors   of   the  lai>t  consent:  since  how  was  a  poor  English 
fi>ar  or  five  ages,  to  whom  the  church  preacher  to  ascertain  this  ?    The  real  ques- 
of  Rome  was  fond    of  appealing ;   and,  tion  as  to  the  authority  of  the  fathers  in 
Moondiy,  against  those   who,  with  little  our  church  is  not  whether  they  are  not 
Wming  or  Judgment,  set  up  their  own  copiously  quoted,  but  whether  our  theo- 
hiterpretations  of  scripture.    Against  both  loglans  surrendered  their  own  opinion,  or 
these  it  seemed  wise  to  guard,  by  direct-  that  of  their  side,  in  deference  to  such 
log  pieacbeni  to'  the  early  iathera^  whose  authority  when  it  made  agaimt  them. 
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Wbiigifly  bisbop  of  Woroester,  a  peraoa  of  a  Toy  oppofiite  dis- 
positioD,  was  promoted,  in  1583,  to  the  primacy  on  Grindal'a 
decease.    He  had  distingnished  himself  some  yean  before  by  an 
answer  to  Cartwrighfs  Admonition,  written  with  much  ability,  bat 
not  falling  short  of  the  woik  it  nndertoc^  to  confute  in  radeness 
and  asperity.    It  is  seldom  good  policy  to  otmfer  snch  eminent 
stations  in  the  chorch  on  the  gladiators  of  theological  oQQtroyersy, 
who^  from  Tanity  and  resentment,  as  well  as  the  couse  ci  their 
studies,  will  always  be  prone  to  exaggerate  the  importance  of  the 
dispates  wherein  they  have  been  engaged,  and  to  torn  whatever 
authority  the  laws  or  the  influence  of  their  place  may  give  them, 
against  their  adTersaries.    This  was  fully  illustrated  by  the  conduct 
of  archbishop  Whitgift,  whose  elcTation  the  wisest  of  Elizabeth's 
counsellors  had  ample  reason  to  regret.    In  a  few  months  after  his 
promotion  he  gave  an  earnest  of  the  rigour  he  had  det^mined  to 
adopt  by  promulgating  articles  for  the  obsenranoe  of  discipline. 
One  of  these  prohibited  all  preaching,  reading,  or  catechising  in 
private  houses,  whereto  any  not  of  the  same  family  should  resort, 
^  seeing  the  same  was  never  permitted  ss  lawful  under  any  Christiau 
magistrate."    But  that  Which  excited  the  loudest  complaints  was 
the  subscription  to  three  points,  the  queen's  supremai^,  the  lawful- 
ness of  the  common  prayer  and  ordination  service,  and  the  truth  of 
the  whole  thirty-nine  articles,  exacted  from  every  minister  of,  the 
church.    These  indeed  were  so  far  from  novelties  that  it  might  seem 
rather  supererogatory  to  demand  them  (if  in  fact  the  law  required 
subscription  to  all  the  articles) ;  yet  it  is  highly  probable  that  many 
had  hitherto  eluded  the  l^al  subscriptions,  and  that  others  had 
conceived  their  scmples  after  having  conformed  to  the  prescribed 
order,    llie  archbishop's  per^mptoiy  requisition  passed,   perhaps 
justly,  for  an  ill^al  stretch  of  power.    It  encountered  the  resistance 
of  men  pertinadonsly  attached  to  their  own  tenets,  and  ready  to 
suffer  the  privations  of  poverty  rather  than  yield   a   simulated 
obedience.    To  suffer,  however,  in  silence  has  at  no  time  been  a 
virtue  with  our  protestant  dissenters.     The  kingdom   resounded 
with  the  clamour  of  those  who  were  suspended  or  deprived  of  their 
benefices  and  of  their  numerous  abettors.     They  appealed  from  the 
archbishop  to  the  privy  council.    The  gentry  of  Kent  and  other 
counties  strongly  interposed  in  their  behalf.    They  had  powerful 
friends  at  court,  especially  Knollys,  who  wrote  a  warm  letter  to  the 
archbishop.      But,  secure  of  the  queen's  support,  who  was  now 
chiefly  under  the  influence  of  Sir  Christopher  Hatton,  a  decided 
enemy  to  the  puritans,  Whitgift  relented  not  a  jot  of  his  resolution, 
and  went  &r  greater  lengths  than  Parker  had  ever  ventured,  or 
perhaps  had  desired,  to  proceed. 

S  11.  The  act  of  supremacy,  while  it  restored  all  ecclesiastical 
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jurisdiction  to  the  crown,  empowered  the  qneen  to  execute  it  by 
commissioners  appointed  under  the  great  seal,  in  such  manner  and 
for  such  time  as  she  should  direct,  whose  power  should  extend  to 
yisit,  correct,  and  amend  all  heresies,  schisms,  abuses,  and  offences 
whatever,  which  fall  under  the  cognizance  and  are  subject  to  the 
correction  of  spiritual  authority.     Several  temporary  commissions 
had  sat  under  this  act  with  continually  augmented  powers  before 
that  appointed  in  1583,  wherein  the  jurisdiction  of  this  anomalous 
court  almost  reached  its  zenith.    It  consisted  of  forty-four  com- 
missioners,  twelve  of  whom  were  bishops,  many  more  privy-coun- 
cillors, and  the  rest  either  clergymen  or  civilians.   This  commission, 
usually  called  The  High  Commission  Cottrt,  after  reciting  the  acts 
of  supremacy,  uniformity,  and  two  others,  directs  them  to  inquire 
from  time  to  time,  as  well  by  the  oaths  of  twelve  good  and  lawful 
men  as  by  witnesses  and  all  other  means  they  can  devise,  of  all 
offences,  contempts,  or  misdemeanors  done  and  committed  contrary 
to  the  tenor  of  the  said  several  acts  and  statutes ;  and  also  to  inquire 
of  all  heretical  opinions,  seditious  books,  contempts,  conspiracies, 
false  rumours  or  talks,  slanderous  words  and  sayings,  &c.,  contrary 
to  the  aforesaid  laws.    Power  is  given  to  any  three  commissioners, 
of  whom  one  must  be  a  bishop,  to  punish  all  persons  absent  from 
church,  according  to  the  act  of  uniformity,  or  to  visit  and  reform 
heresies  and   schisms  according  to  law;  to  deprive  all  beneficed 
persons  holding  any  doctrine  contrary  to  the  thirty-nine  articles ; 
to  punish  incests,  adulteries,  and  all  offences  of  the  kind  ;  to  examine 
all  suspected  persons  on  their  oaths,  and  to  punish  all  who  should 
refuse  to  appear  or  to  obey  their  orders  by  spiritual  censure,  or  by 
discretionary  fine  or  imprisonment ;  to  alter  and  amend  the  statutes 
of  colleges,  cathedrals,  schools,  and  other  foundations,  and  to  tender 
the  oath  of  supremacy  according  to  the  act  of  parliament. 

Master  of  such  tremendous  machinery,  the  archbishop  proceeded 
to  call  into  action  one  of  its  powers,  contained  for  the  first  time  in 
the  present  commission,  by  tendering  what  was  technically  styled 
the  oath  ex  officio  to  such  of  the  clergy  as  were  surmised  to  harbour 
a  spirit  of  puritanical  disaffection.  This  procedure,  which  was 
wholly  founded  on  the  canon  law,  consisted  in  a  series  of  interroga- 
tions, so  comprehensive  as  to  embrace  the  whole  scope  of  clerical 
uniformity,  yet  so  precise  and  minute  as  to  leave  no  room  for 
evasion,  to  which  the  suspected  [party  was  bound  to  answer  upon 
oath.  So  repugnant  was  this  to  the  rules  of  our  English  law  and 
to  the  principles  of  natural  equity,  that  no  species  of  ecclesiastical 
tyranny  seems  to  have  excited  so  much  indignation.  Lord  Burleigh, 
who,  though  at  first  rather  friendly  to  Whitgift,  was  soon  disgusted 
by  his  intolerant  and  arbitrary  behaviour,  wrote  in  strong  terms  of 
remonstrance  against  these  articles  of  examination,  as  **  so  curiously 
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penned,  so  full  of  branclies  and  circumstances,  as  he'  thought  the 
inquisitors  of  Spain  used  not  so  many  questions  to  comprehend  and 
to  trap  their  preys."  The  primate  replied  by  alleging  reasons  in 
behalf  of  the  mode  of  examination,  but  very  frivolous,  and  such  as 
a  man  determined  to  persevere  in  an  unwarrantable  course  of  action 
may  commonly  find.  They  had  little  effect  on  the  calm  and 
sagacious  mind  of  the  treasurer,  who  continued  to  express  his  dis- 
satisfaction, both  individually  and  as  one  of  the  privy  council. 
But  the  extensive  jurisdiction  improvidently  granted  to  the  eccle- 
siastical commissioners,  and  which  the  queen  was  not  at  all  likely 
to  recall,  placed  Whitgift  beyond  the  control  of  the  temporal 
administration. 

The  archbishop,  however,  did  not  stand  alone  in  this  impracticable 
endeavour  to  overcome  the  stubborn  sectaries  by  dint  of  hard  usage. 
Seveml  other  bishops  were  engaged  in  the  same  uncharitable  course, 
but  especially  Aylmer  of  London,  who  has  left  a  worse  name  in  this 
respect  than  any  prelate  of  Elizabeth's  reign.  The  violence  of 
Aylmer's  temper  was  not  redeemed  by  many  virtues ;  it  is  impos- 
sible to  exonerate  his  character  from  the  imputations  of  covetousness 
and  of  plundering  the  revenues  of  his  see :  faults  very  prevalent 
among  the  bishops  of  that  period.  The  privy  council  wrote  some- 
times to  expostulate  with  Aylmer  in  a  tone  which  could  hardly 
have  been  employed  towards  a  man  in  his  station  who  had  not 
forfeited  the  general  esteem.  Thus,  upon  occasion  of  -one  Benison, 
whom  he  had  imprisoned  without  cause,  we  find  a  letter  signed  by 
Burleigh,  Leicester,  Walsingham,  and  even  Hatton,  besides  several 
others,  urging  the  bishop  to  give  the  man  a  sum  of  money,  since  he 
would  recover  damages  at  law,  which  might  hurt  his  lordship's  credit. 
Aylmer,  however,  who  was  of  a  stout  disposition,  especially  when 
his  purse  was  interested,  objected  strongly  to  this  suggestion,  offering 
rather  to  confer  on  Benison  a  small  living,  or  to  let  him  take  his 
action  at  law.  The  result  does  not  appear,  but  probably  the  bishop 
did  not  yield. 

§  12.  There  is  no  middle  course,  in  dealing  with  religious  sectaries, 
between  the  persecution  that  exterminates  and  the  tolemtion 
that  satisfies.  They  were  wise  in  their  generation,  the  Loaisas 
and  Valdes  of  Spain,  who  kindled  the  fires  of  the  inquisition,  and 
quenched  the  rising  spirit  of  protestantism  in  the  bloo<J  of  a  Seso 
and  a  Cazalla.  But,  sustained  by  the  favouring  voice  of  his  asso- 
ciates, and  still  more  by  that  firm  persuasion  which  bigots  never 
know  how  to  appreciate  in  their  adversaries,  a  puritan  minister  set 
at  nought  the  vexatious  and  arrogant  tribunal  before  which  he  was 
summoned.  Exasperated,  not  overawed,  the  sectaries  threw  off  what 
little  respect  they  had  hitherto  paid  to  the  hierarchy.  They  had 
learned,  in  the  earlier  controversies  of  the  Reformation,  the  use,  or, 
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more  truly,  the  abuse,  of  that  powerful  lever  of  human  bosoms,  the 
press.  He  who  in  Saxony  had  sounded  the  first  trumpet-peal 
against  the  battlements  of  Rome  had  often  turned  aside  from  his 
graver  labours  to  excite  the  rude  passions  of  the  populace  by  low 
ribaldry  and  exi^erated  invective ;  nor  had  the  English  reformers 
ever  scrupled  to  win  proselytes  by  the  same  arts.  What  had  been 
accounted  holy  zeal  in  the  mitred  Bale  and  martyred  Latimer, 
might  plead  some  apology  from  example  in  the  aggrieved  puritan. 
Pamphlets,  chiefly  anonymous,  were  rapidly  circulated  throughout 
the  kingdom,  inveighing  against  the  prelacy.  Of  these  libels  the 
most  famous  went  under  the  name  of  Martin  Mar-prelate,  a  vizored 
knight  of  those  lists,  behind  whose  shield  a  host  of  sturdy  puritans 
were  supposed  to  fight.-  These  were  printed  at  a  moveable  press, 
shifted  to  different  parts  of  the  country  as  the  pursuit  grew  hot, 
and  contained  little  serious  argument,  but  the  unwarrantable  inveo- 
tives  of  angry  men,  who  stuck  at  no  calumny  to  blacken  their 
enemies.^  If  these  insults  upon  authority  are  apt  sometimes  to 
shock  us  even  now,  when  long  usage  has  rendered  such  licentiousness 
of  seditious  and  profligate  libellers  almost  our  daily  food,  what  must 
they  have  seemed  in  the  reign  of  Elizabeth,  when  the  press  had  no 
acknowledged  liberty,  and  while  the  accustomed  tone  in  addressing 
those  in  power  was  little  better  than  servile  adulation  ? 

A  law  had  been  enacted  some  years  before,  levelled  at  the  books 
dispersed  by  the  seminary  priests,  which  rendered  the  publication 
of  seditious  libels  against  the  queen's  government  a  capital  felony .• 
This  act,  by  one  of  those  strained  constructions  which  the  judges 
were  ccmimonly  ready  to  put  upon  any  political  crime,  was  brought 
to  bear  on  some  of  these  puritanical  writings.  The  authors  of 
Martin  Mar-prelate  could  not  be  traced  with  certainty ;  but  strong 
suspicions  having  fallen  on  one  Fenry,  a  young  Welshman,  he  was 
trie^  some  time  after  for  another  pamphlet,  containing  sharp  reflec- 
tions on  the  queen  herself,  and  received  sentence  of  death,  which 
it  was  thought  proper  to  carry  into  execution.  Udal,  a  puritan 
minister,  fell  into  the  grasp  of  the  same  statute  for  an  alleged  libel 
on  the  bishops,  which  had  surely  a  very  indirect  reference  to  the 
queen's  administration.  His  trial,  like  most  other  political  trials  of 
the  age,  disgraces  the  name  of  English  justice.  It  consisted  mainly 
in  a  pitiful  attempt  by  the  court  to  entrap  him  into  a  confession 
that  the  imputed  libel  was  of  his  writing,  as  to  which  their  proof 
was  deficient.  Though  he  avoided  this  snare,  the  jury  did  not  fail 
to  obey  the  directions  they  received  to  convict  him.  So  far  from 
being  concerned  in  Martin's  writings,  Udal  professed  his  disappro- 
bation of  them,  and  his  ignorance  of  the  author.     This  sentence 

A  The  first  of  Martin  Mar-prelate's  libels  were  published  in  1688. 
•  23  Elis.  c  2. 
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appeared  too  iniquitous  to  be  executed  even  in  the  eyes  of  Whitgift, 
who  interceded  for  his  life ;  but  he  died  of  the  effects  of  confine- 
ment. 

§  13.  If  the  libellous  pen  of  Martin  Mar-prelate  was  a  thorn  to 
the  rulers  of  the  church,  they  had  still  more  cause  to  take  alarm  at 
an  overt  measure  of  revolution  which  the  discontented  party  began 
to  effect  about  the  year  1590.  Tl  ey  set  up,  by  common  agreement, 
their  own  platform  of  government  by  synods  and  classes ;  the  former 
being  a  sort  of  general  assemblies,  the  latter  held  in  particular 
shires  or  dioceses,  agreeably  to  thepresbyterian  model  established 
in  Scotland.  In  these  meetings  debates  were  had,  and  determina- 
tions usually  made,  sufficiently  unfavourable  to  the  established 
system.  The  ministers  composing  them  subscribed  to  the  puritan 
book  of  discipline.  These  associations  had  been  formed  in  several 
counties,  but  chiefly  in  those  of  Northampton  and  Warwick,  under 
the  direction  of  Cartwright,  the  legislator  of  their  republic,  who 
possessed,  by  the  earl  of  Leicester's  patronage,  the  mastership  of  a 
hospital  in  the  latter  town.  It  would  be  unjust  to  censure  the 
archbishop  for  interfering  to  protect  the  discipline  of  his  church 
against  these  innovators,  had  but  the  means  adopted  for  that 
purpose  been  more  consonant  to  equity.  Cartwright  with  several 
of  his  sect  were  summoned  before  the  ecclesiastical  commission ; 
where,  refusing  to  inculpate  themselves  by  taking  the  oath  ex 
officio,  they  were  committed  to  the  fleet.  This  punishment  not 
satisfying  the  rigid  churchmen,  and  the  authority  of  the  eccle- 
siastical commission  being  incompetent  to  inflict  any  heavier  judg- 
ment, it  was  thought  fit  the  next  year  to  remove  the  proceedings 
into  the  court  of  star-chamber.  The  judges,  on  being  consulted, 
gave  it  as  their  opinion,  that,  since  far  less  crimes  had  been  punished 
by  condemnation  to  the  galleys  or  perpetual  banishment,  the  latter 
would  be  fittest  for  their  offence.  But  several  of  the  council  had 
more  tender  regards  to  sincere  though  intractable  men ;  and  in  the 
end  they  were  admitted  to  bail  upon  a  promise  to  be  quiet,  after 
answering  some  interrogatories  respecting  the  queen's  supremacy 
and  other  points,  with  civility  and  an  evident  wish  to  avoid  offence. 
It  may  be  observed  that  Cartwright  explicitly  declared  his  disappro- 
bation of  the  libels  under  the  name  of  Martin  Mar-prelate. 

It  was  imputed  to  the  puritan  faction  with  more  or  less  of  truth, 
that,  not  content  with  the  subversion  of  episcopacy  and  of  the  whole 
ecclesiastical  polity  established  in  the  kingdom,  they  maintained 
principles  that  would  essentially  affect  its  civil  institutions.  Their 
denial,  indeed,  of  the  queen's  supremacy,  carried  to  such  lengths  as 
I  have  shown  above,  might  justly  be  consiiiered  as  a  derogation  of 
her  temporal  sovereignty.  Many  of  them  asserted  the  obligation 
of  the  judicial  law  of  Moses^^ at  least  in  criminal  cases;  and  deduce 
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from  this  the  duty  of  putting  idolaters  (that  is,  papists),  adulterers, 
witches,  and  demoniacs,  sabbath-breakers,  and  several  other  classes 
of  oflfenders  to  death.  They  claimed  to  their  ecclesiastical  assemblies 
the  right  of  determining  "  all  matters  wherein  breach  of  charity 
may  be,  and  all  matters  of  doctrine  and  manners,  so  far  as  apper- 
taineth  to  conscience."  They  took  away  the  temporal  right  of 
patronage  to  churches,  leaving  the  choice  of  ministers  to  general 
suflfrage.  There  are  even  passages  in  Cartwright*s  Admonition 
which  intimate  that  the  commonwealth  ought  to  be  fashioned  after 
the  model  of  the  church.  But  these  it  would  not  be  candid  to 
press  against  the  more  explicit  declarations  of  all  the  puritans  in 
favour  of  a  limited  monarchy,  though"  they  grounded  its  legitimacy 
on  the  republican  principles  of  popular  consent.  And  with  respect 
to  the  former  opinions,  they  appear  to  have  been  by  no  means 
common  to  the  whole  puritan  body;  some  of  the  deprived  and 
imprisoned  ministers  even  acknowledging  the  queen's  supremacy  in 
as  full  a  manner  as  the  law  conferred  it  on  her,  and  as  she  professed 
to  claim  it. 

The  pretensions  advanced  by  the  school  of  Cartwright  did  not 
seem  the  less  dangerous  to  those  who  cast  their  eyes  upon  what  was 
passing  in  Scotland,  where  they  received  a  practical  illustration. 
In  that  kingdom  a  form  of  polity  very  nearly  conforming  to  the 
puritanical  platform  had  become  established  at  the  reformation  in 
1660;  except  that  the  office  of  bishop  or  superintendent  still  con- 
tinued, but  with  no  paramount,  far  less  arbitrary  dominion,  and 
subject  even  to  the  provincial  synod,  much  more  to  the  general 
assembly  of  the  Scottish  church.  Even  this  very  limited  episco- 
pacy was  abolished  in  1592.  The  presbyterian  clergy,  individually 
and  collectively,  displayed  the  intrepid,  haughty,  and  untractable 
spirit  of  the  English  puritans.  Though  Elizabeth  had  from  policy 
ahetted  the  Scottish  clergy  in  their  attacks  upon  the  civil  adminis- 
tration, this  connexion  itself  had  probably  given  her  such  an  insight 
into  their  temper  as  well  as  their  influence  that  she  must  have 
shuddered  at  the  thought  of  seeing  a  republican  assembly  substi- 
tuted for  those  faithful  satraps  her  bishops,  so  ready  to  do  her 
bidding,  and  so  patient  under  the  hard  usage  she  sometimes  be- 
stowed on  them. 

§  14.  These  prelates  did  not,  however,  obtain  so  much  support 
from  the  house  of  commons  as  from  their  sovereign.  Tn  that 
assembly  a  determined  band  of  puritans  frequently  carried  the 
victory  against  the  courtiers.  Every  session  exhibited  proofs  of 
their  dissatisfaction  with  the  state  of  the  church.  The  crown's 
influence  would  have  been  too  weak  without  stretches  of  its  prero- 
gative. The  commons  in  1575  received  a  message  forbidding  them 
to  meddle  with  religious  concerns.    For  five  years  afterwards  the 
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queen  did  not  convoke  parliament,  of  which  her  dislike  to  their 
puritanical  temper  might  in  all  probability  be  the  chief  reason. 
But,  when  they  met  again  in  1580,  the  same  topic  of  ecclesiastical 
grievances,  which  had  by  no  meaus  abated  during  the  interval,  was 
revived.  The  commons  appointed  a  committee,  formed  only  of  the 
principal  officers  of  the  crown  who  sat  in  the  house,  to  confer  with 
some  of  the  bishops,  according  to  the  irregular  and  imperfect  coarse 
of  parliamentary  proceedings  in  that  age,  ''touching  the  griefs  of 
this  house  for  some  things  very  requisite  to  be  reformed  in  the 
church,  as  the  great  number  of  unlearned  and  unable  ministers, 
the  great  abuse  of  excommunications  for  every  matter  of  small 
moment,  the  commutation  of  penances,  and  the  great  multitude  of 
dispensations  and  pluralities,  and  other  things  very  hurtful  to  the 
church."  The  committee  reported  that  they  found  some  of  the 
bishops  desirous  of  a  remedy  for  the  abuses  they  confessed,  and  of 
joining  in  a  petition  for  that  purpose  to  her  majesty ;  which  bad 
accordingly  been  done,  and  a  gracious  answer,  promising  all  con- 
venient reformation,  but  laying  the  blame  of  remissness  upon  some 
prelates,  had  been  received.  This  the  house  took  with  great  thank- 
fulness. It  was  exactly  the  course  which  pleased  Elizabeth,  who 
had  no  regard  for  her  bishops,  and  a  real  anxiety  that  her  ecclesias- 
tical as  well  as  temporal  government  should  be  well  administered, 
provided  her  subjects  would  intrust  the  sole  care  of  it  to  herself,  or 
limit  their  interference  to  modest  petitioning. 

A  new  parliament  having  been  assembled,  soon  after  Whitgift  on 
his  elevation  to  the  primacy  had  begun  to  enforce  an  universal  con- 
formity, the  lower  house  drew  up  a  petition  in  sixteen  articles,  to 
which  they  requested  the  lords'  concurrence,  complaining  of  the 
oath  ex  officio,  the  subscription  to  the  three  new  articles^  the 
abuses  of  excommunication,  licences  for  non-residence,  and  other 
ecclesiastical  grievances.  The  lords  replied  coolly  that  they  con- 
ceived many  of  those  articles  which  the  commons  had  proposed  to 
be  unnecessary,  and  that  others  of  them  were  already  provided  for ; 
and  that  the  uniformity  of  the  common  prayer,  the  use  of  which  the 
commons  had  requested  to  leave  in  certain  respects  to  the  minister's 
discretion,  had  been  established  by  parliament.  Ihe  two  attsh* 
bishops,  Whitgift  and  Sandys,  made  a  more  particular  answer  to 
each  article  of  the  petition,  in  the  name  of  their  brethren.  But,  iu 
order  to  show  some  willingness  towards  reformation,  they  proposed 
themselves,  in  convocation,  a  few  regulations  for  redress  of  abuses, 
none  of  which,  however,  on  this  occasion,  though  they  received  the 
royal  assent,  were  submitted  to  the  legislature ;  the  queen  in  fact 
maiutaining  an  insuperable  jealousy  of  all  intermeddling  on  the 
part  of  parliament  with  her  exclusive  supremacy  over  the  church. 
Excluded  by  Elizabeth's  jealousy  from  entertaining  these  religious 
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innoyations,  which  would  prohably  have  met  with  no  unfavourable 
reception  from  a  free  parliament,  the  commons  vented  their  ill-will 
towards  the  dominant  hierarchy  in  complaints  of  ecclesiastical 
grievances,  and  measures  to  redress  them ;  as  to  which,  even  with 
the  low  notions  of  parliamentary  right  prevailing  at  court,  it  was 
impossible  to  deny  their  competence.  Several  bills  were  introduced 
this  session  of  1584-5  into  the  lower  house,  which,  though  they  had 
httle  chance  of  receiving  the  queen's  assent,  manifest  the  sense 
of  that  assembly,  and  in  all  likelihood  of  their  constituents.  One  of 
these  imported  that  bishops  should  be  sworn  in  one  of  the  courts 
of  justice  to  do  nothing  in  their  office  contrary  to  the  common  law. 
Another  went  to  restrain  pluralities,  as  to  which  the  prelates  would 
very  relactantly  adn)it  of  any  limitation.  A  bill  of  the  same  nature 
pa^ed  the  commons  in  1589,  though  not  without  some  opposition. 
The  clergy  took  so  great  alarm  at  this  measure  that  the  convocation 
addressed  the  queen  in  vehement  language  against  it ;  and  the  arch- 
bishop  throwing  all  the  weight  of  his  advice  and  authority  into 
the  same  scale,  the  bill  expired  in  the  upper  house.  A  similar  pro- 
position in  the  session  of  1601  seems  to  have  miscamed  in  the 
commons.  In  the  next  chapter  will  be  found  other  instances  of 
the  commons'  reforming  temper  in  ecclesiastical  concerns,  and  the 
queen's  determined  assertion  of  her  supremacy. 

The  oath  ex  officio,  binding  the  taker  to  answer  all  questions  that 
should  be  put  to  him,  inasmuch  as  it  contravened  the  generous 
maxim  of  English  law,  that  no  one  is  obliged  to  criminate  himself, 
provoked  very  just  animadversion.  Morice,  attorney  of  the  court 
of  wards,  not  only  attacked  its  legality  with  arguments  of  no  slight 
force,  but  introduced  a  bill  to  take  it  away.  Ihis  was  on  the 
whole  well  received  by  the  house ;  and  Sir  Francis  Knollys,  the 
stanch  enemy  of  episcopacy,  though  in  high  office,  spoke  in  its 
favour.  But  the  queen  put  a  stop  to  the  proceeding,  and  Morice 
lay  some  time  in  prison  for  his  boldness.  The  civilians,. of  whom 
several  sat  in  the  lower  house,  defended  a  mode  of  procedure  that 
had  been  borrowed  from  their  own  jurisprudence.  This  revived  the 
ancient  animosity  between  them  and  the  common  lawyers.  The 
latter  had  always  manifested  a  great  jealousy  of  the  spiritual  juris- 
diction,  and  had  early  learned  to  restrain  its  exorbitances  by  writs 
of  prohibition  from  the  temporal  courts.  Whitgiit,  as  tenacious  of 
power  as  the  most  ambitious  of  his  predecessors,  murmured  like 
them  at  this  subordination,  for  such  it  evidently  was,  to  a  lay 
tribunal.  But  the  judges,  who  found  as  much  gratification  in 
exerting  their  power  as  the  bishops,  paid  little  regard  to  the  remon- 
strances of  the  latter.  We  find  the  law  reports  of  this  and  the 
suooeediBg  reign  full  of  cases  of  prohibitions. 

§  15.  Notwithstanding  the  tendency  towards  puritanism  which 
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the  house  of  commons  generally  displayed,  the  court  succeeded  in: 
procuring  an  act  which  eventually  pressed  with  very  great  severity 
upon  that  class.  This  passed  in  1593,  and  enacted  the  penalty  of 
imprisonment  against  any  person  above  the  age  of  sixteen  who 
should  forbear  for  the  space  of  a  month  to  repair  to  some  church, 
until  he  should  make  such  open  submission  and  declaration  of 
conformity  as  the  act  appoints.  Those  who  refused  to  submit  to 
these  conditions  were  to  abjure  the  realm,  and  if  they  should  return 
without  the  queen's  licence  to  suffer  death  as  felons.'  As  this,  on 
the  one  hand,  like  so  many  former  statutes,  helped  to  crush  the 
unfortunate  adherents  to  the  Romish  faith,  so  too  did  it  bear  an 
obvious  application  to  such  protestant  sectaries  as  had  professedly 
separated  from  the  Anglican  church.  But  it  is  here  worthy  of 
remark,  that  the  puritan  ministers  throughout  this  reign  disclaimed 
the  imputation  of  schism,  and  acknowledged  the  lawfulness  of 
continuing  in  the  established  church,  while  they  demanded  a  further 
reformation  of  her  discipline.  The  real  separatists,  who  were  also  a 
numerous  body,  were  denominated  Brownists  or  Barrowists,  from 
the  names  of  their  founders,  afterwards  lost,  in  the  more  general 
appellation  of  Independents.  These  went  far  beyond  the  puritans 
in  their  aversion  to  the  legal  ministry,  and  were  deemed  in  con- 
sequence still  more  proper  subjects  for  persecution.  Multitudes  of 
them  fled  to  Holland  from  the  rigour  of  the  bishops  in  enforcing 
this  statute.  But  two  of  this  persuasion,  Barrow  and  Greenwood, 
experienced  a  still  severer  fate.  They  were  indicted  on  that  perilous 
law  of  the  23rd  of  the  queen,  mentioned  in  the  last  chapter,  for 
spreading  seditious  writings,  and  executed  at  Bury.  They  died, 
Neal  tells  us,  with  such  expressions  of  piety  and  loyalty  that 
Elizabeth  regretted  the  consent  she  had  given  to  their  deaths. 

§  16.  But  while  these  scenes  of  pride  and  persecution  on  one 
hand,  and  of  sectarian  insolence  on  the  other,  were  deforming  the 
bosom  of  the  English  church,  she  found  a  defender  of  her  institu- 
tions in  one  who  mingled  in  these  vulgar  controversies  like  a  knight 
of  romance  among  caitiff  brawlers,  with  arms  of  finer  temper  and 
worthy  to  be  proved  in  a  nobler  field.  Richard  Hooker,  master  of 
the  Temple,  published  the  first  four  books  of  his  Ecclesiastical 
Polity  in  1594 ;  the  fifth,  three  years  afterwards ;  and,  dying  in 
1600,  left  behind  three  which  did  not  see  the  light  till  1647.  This 
eminent  work  may  justly  be  reckoned  to  mark  an  era  in  our  litera- 
ture ;  for  if  passages  of  much  good  sense  and  even  of  a  vigorous 
eloquence  are  scattered  in  several  earlier  writers  in  prose,  yet  none 
of  these,  except  perhaps  Latimer  and  Ascham,  and  sir  Philip 
Sidney  in  his  Arcadia,  can  be  said  to  have  acquired  enough  reputa- 

f  35  EUz.  c.  1 ;  Pari.  Hist.  863. 
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tion  to  be  generally  known  even  by  name,  much  less  are  read  in  the 
present  day ;  and  it  is,  indeed,  not  a  little  remarkable  that  England 
nntil  near  the  end  of  the  sixteenth  century  had  given  few  proofs  in 
literature  of  that  intellectual  power  which  was  about  to  develop 
itself  with  such  unmatchable  energy  in  Shakspeare  and  Bacon. 
We  cannot,  indeed,  ])lace  Hooker  (but  whom  dare  we  to  place  ?)  by 
the  side  of  these  master  spirits ;  yet  he  has  abundant  claims  to  be 
counted  among  the  luminaries  of  English  literature.  He  not  only 
opened  the  mine,  but  explored  the  depths,  of  our  natiye  eloquence. 
So  stately  and  graceful  is  the  march  of  his  periods,  so  various  the 
fall'  of  his  musical  cadences  upon  the  ear,  so  rich  in  images,  so 
condensed  in  sentences,  so  grave  and  noble  his  diction,  so  little  is 
there  of  vulgarity  in  his  racy  idiom,  of  pedantry  in  his  learned 
phrase,  that  I  know  not  whether  any  later  writer  has  more  admirably 
displayed  the  capacities  of  our  language,  or  produced  passages  more 
worthy  of  comparison  with  the  splendid  monuments  of  antiquity.  If 
we  compare  the  first  book  of  the  Ecclesiastical  Polity  with  what  bears, 
perhaps,  most  resemblance  to  it  of  anything  extant,  the  treatise 
of  Cicero  de  Legibus,  it  will  appear  somewhat,  perhaps,  inferior, 
through  the  imperfection  of  our  language,  which,  with  all  its  force 
and  dignity,  does  not  equal  the  Latin  in  either  of  these  qualities,  and 
certainly  more  tedious  and  diffuse  in  some  of  its  reasonings,  but  by 
no  means  less  high-toned  in  sentiment,  or  less  bright  in  fancy,  and 
hi  more  comprehensive  and  profound  in  the  foundations  of  its 
philosophy.* 

§  17.  The  prelates  of  the  English  church,  while  they  inflicted  so 
many  severities  on  others,  had  not  always  cause  to  exult  in  their 
own  condition.  From  the  time  when  Henry  taught  his  courtiers  to 
revel  in  the  spoil  of  monasteries  there  had  been  a  perpetual  ap[)etite 
for  ecclesiastical  possessions.  Endowed  by  a  prodigal  superstition 
with  pomp  and  wealth  beyond  all  reasonable  measure,  and  far  be- 
yond what  the  new  system  of  religion  appeared  to  prescribe,  the 
church  of  England  still  excited  the  covetousness  of  the  powerful 
and  the  scandal  of  the  austere.  I  have  mentioned  in  another  place 
how  the  bishoprics  were  impoverished  in  the  first  reformation  under 
Edwaid  VI.  The  catholic  bishops  who  followed  made  haste  to 
plunder,  from  a  consciousness  that  the  goods  of  their  church  were 
speedily  to  pass  into  the  hands  of  heretics.  Hence  the  alienation 
of  their  estates  had  gone  so  far  that  in  the  beginning  of  Elizabeth's 
reign  statutes  were  made  disabling  ecclesiastical  proprietors  from 
granting  away  their  lands  except  on  leases  for  three  lives,  or  twenty- 
one  years.  But  an  unfortunate  reservation  was  introduced  in  favour 
of  the  crown.     The  queen,  therefore,  and  her  courtiers,  who  obtained 

•  For  a  further  account  of  Hooker's  •  Ecclesiastical  PoUfy,'  see  Xotk  at  end  of  chapter. 
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grants  from  her,  continued  to  prey  upon  their  succulent  victim. 
Few  of  her  council  imitated  the  noble  disinterestedness  of  Walsing- 
ham,  who  spent  his  own  estate  in  her  service,  and  left  not  sufficient 
to  pay  his  debts.  The  documents  of  that  age  contain  ample  proofs 
of  their  rapacity.  Thus  Cecil  surrounded  his  mansion-house  at 
Burleigh  with  estates  once  belonging  to  the  see  of  Peterborough. 
Thus  Hatton  built  his  house  in  Holbom  on  the  bishop  of  Ely*s 
garden.  Cox,  on  making  resistance  to  this  spoliation,  received  a 
singular  epistle  from  the  queen."  This  bishop,  in'  consequence  of 
such  vexations,  was  desirous  of  retiring  from  the  see  before  his 
death.  After  that  event  Elizabeth  kept  it  vacant  eighteen  years. 
During  this  period  we  have  a  petition  to  her  from  lord  keeper 
Puckering  that  she. would  confer  it  on  Scambler,  bishop  of  Norwich, 
then  eighty-eight  years  old,  and  notorious  for  simony,  in  order  that 
he  might  give  him  a  lease  of  part  of  the  lands.  These  transactioniS 
denote  the  mercenary  and  rapacious  spirit  which  leavened  almost 
all  Elizabeth's  courtiers. 

The  bishops  of  this  reign  do  not  appear,  with  some  distinguished 
exceptions,  to  have  reflected  so  much  honour  on  the  established 
church  as  those  who  attach  a  superstitious  reverence  to  the  age  of 
the  Eeformation  are  apt  to  conceive.  In  the  plunder  that  went 
forward  they  took  good  care  of  themselves.  Charges  against  them 
of  simony,  corruption,  covetousness,  and  especially  destruction  of 
their  church  estates  for  the  benefit  of  their  families,  are  very  com- 
mon,— sometimes  no  doubt  unjust,  but  too  frequent  to  be  absolutely 
without  foundation.  The  council  often  wrote  to  them,  as  well  as 
concerning  them,  with  a  sort  of  asperity  which  would  astonish  one 
of  their  successors.  And  the  queen  never  restrained  herself  in 
treating  them  on  any  provocation  with  a  good  deal  of  rudeness,  of 
which  I  have  just  mentioned  an  egregious  example.  In  her  speech 
to  parliament  on  closing  the  session  of  1584,  when  many  complaints 
against  the  rulers  of  the  church  had  rung  in  her  ears,  she  told  the 
bishops  that,  if  they  did  not  amend  what  was  wrong,  she  meant  to 
depose  them.  For  there  seems  to  have  been  no  question  in  that 
age  but  that  this  might  be  done  by  virtue  of  the.  crown's  supremacy. 

The  church  of  England  was  not  left  by  Elizabeth  in  circiun- 
stances  that  demanded  applause  for  the  policy  of  her  rulers.  After 
forty  years  of  constantly  aggravated  molestation  of  the  noncon- 
forming clergy,  their  numbers  were  become  greater,  their  popularity 

•  It   was    couched    In   the   following  Poor  Cox  wrote  a  very  good  letter  before 

terms  : —  tiiis,  printed  In  Strype's  Annals,  toL  it 

"  Proud  Prelate,  Append.  84.    The  names  of  Hatton  Garden 

"  You  know  what  you  were  before  I  and  Ely  Place  (Mantua  vsemiserae  nimium 

?*~*i,??i  ^^^  ^°''  u^  •  ^  ^"^"^  ^  "k  *  ^clna  Cremonw)  stlU  bear  witness  to  thte 

"^fi^ilf^KiS^^o^*"  "^  "^""*'  ^^  «n-<-»^.  lord  keeper  and  the  elbowed 

♦•  Elizabeth."  bishop. 
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more  deeply  rooted,  their  enmity  to  the  established  order  more 
irreooncilable.  The  best  apology  that  can  be  made  for  Elizabeth's 
teoacionsQess  of  those  ceremonies  which  produced  this  fatal  con- 
tention I  have  already  suggested,  without  much  express  authority 
from  the  records  of  that  age ;  namely,  the  justice  and  expediency 
of  winning  over  the  catholics  to  conformity,  by  retaining  as  much 
as  possible  of  their  accustomed  rites.  But  in  the  latter  period  of 
the  queen's  reign  this  policy  had  lost  a  great  deal  of  its  application, 
or  rather  the  same  principle  of  policy  would  have  dictated  numerous 
ooDcessions  in  order  to  satisfy  the  people.  It  appears  by  no  means 
unlikely  that,  by  reforming  the  abuses  and  corruption  of  the 
spiritual  courts,  by  abandoning  a  part  of  their  jurisdiction,  so 
heterogeneous  and  so  unduly  obtained,  by  abrogating  obnoxious  and 
at  best  frivolous  ceremonies,  by  restraining  pluralities  of  benefices, 
by  ceasing  to  discountenance  the  most  diligent  ministers,  and  by 
more  temper  and  disinterestedness  in  their  own  behaviour,  the 
bishops  would  have  palliated,  to  an  indefinite  degree,  that  dis- 
satisfaction with  the  established  scheme  of  polity,  which  its  want 
of  resemblance  to  that  of  other  protestant  churches  must  more  or 
less  have  produced. 
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HOOKER'S  ECCLESIASTICAL 
POLITY  (p.  111). 

The  advocates  of  a  presbyterlan  church 
had  always  thought  It  sufficient  to  prove 
that  it  was  conformable  to  the  apostolical 
scheme  as  deduced  merely  from  the  Scrip- 
tures. A  pious  reverence  for  the  sacred 
writings,  which  they  made  almost  their 
exclusive  study,  had  degenerated  Into 
very  narrow  views  on  the  great  themes  of 
natural  religion  and  the  moral  law,  as  de- 
ducible  from  reason  and  sentiment.  These, 
as  most  of  the  various  families  of  their 
descendants  continue  to  do,  they  greatly 
slighted,  or  even  treated  as  the  mere 
chimeras  of  heathen  philosophy.  If  they 
looked  to  the  Mosaic  law  as  the  standard  of 
criminal  Jurisprudence,  if  they  souglit  pre- 
cedents firom  Scripture  for  all  matters  of 
temporal  policy,  much  more  would  they 
deem  the  practice  of  the  Apostles  an  un- 
erring and  immutable  rule  for  the  disci- 
pline of  the  Christian  church.  To  en- 
counter these  adversaries,  Hooker  took  a 
figir  more  ori;^inal  course  than  the  ordinary 
controvertists,  who  fought  their  battles 
with  conflicting  interpretations  of  Scrip- 
tural texts  or  passages  from  the  fathers. 
He  inquired  into  the  nature  and  foundation 
of  law  itself,  as  the  rule  of  operation  to  all 
created  beings,  yielding  thereto  obedience 
by  unconscious  necessity,  or  sensitive  "ap- 
petite, or  rea^nable  choice;  reviewing 
especially  those  laws  ihat  regtilate  human 
agency,  as  they  ar!se  out  of  moral  relations, 
common  to  our  species,  or  the  institutions 
of  politi&il  societies,  or  the  intercommunity 
of  independent  nations;  and  having  tho- 
roughly established  the  fundamental  dis- 
tinction between  laws  natural  and  positive, 
eternal  and  temporary,  immutable  and 
variable,  he  came  with  all  this  strength  of 
moral  philosophy  to  discriminate  by  the 
same  criterion  the  various  rules  and  pre- 
cepts contained  in  the  Scriptures.  It  was 
a  kind  of  maxim  among  the  puritans  tiiat 
Scripture  was  so  much  the  exclusive  rule 
of  human  actions  that  whatever„in  matters 
at  least  concerning  religion,  could  not  be 
found  to  iiave  its  authority,  was  unlawful. 
Hooker  devoted  the  whole  second  book  of 


his  work  to  the  refutation  of  this  principle. 
He  proceeded  afterwards  to  attack  Its  ap- 
plication more  particularly  to  the  episcopal 
scheme  of  church  government,  and  to  the 
various  ceremonies  or  usages  which  those 
sectaries  treated  as  either  absolutely  super- 
stitious, or  at  least  as  impositions  without 
author!^.  It  was  maintained  by  this 
great  writer,  not  only  that  ritual  observ- 
ances are  variable  aooording  to  the  discre- 
tion of  ecclesiastical  rulers,  bat  that  no 
certain  form  of  x>olity  is  set  down  in 
Scripture  as  generally  indispensable  for  a 
Christian  church.  Far,  however,  from  con- 
ceding to  his  antagonists  the  fact  which 
they  assumed,  he  contended  Ibr  episcopacy 
as  an  apostolical  institution,  and  always 
preferable,  when  circumstances  would  allow 
its  preservation,  to  the  more  democratical 
model  of  the  Calvinlstic  congregations. 
"  If  we  did  seek,"  he  says,  "  to  maintain 
that  which  most  advantageth  our  own 
cause,  the  very  best  way  for  us  and  the 
strongest  against  them  were  to  hold,  even 
as  they  do,  that  in  Scripture  there  must 
needs  be  fouiul  some  particular  form  of 
church  -poMty  which  God  hath  instituted, 
and  which  for  that  very  cause  belonsreth  to 
all  churches  at  all  times.  But  with  any 
such  partial  ^e  to  respect  ourselves,  and 
by  cunning  to  make  those  things  seon  the 
truest  which  are  the  fittest  to  serve  our 
purpose,  is  a  thing  which  we  neither,  like 
nor  mean  to  follow." 

The  richness  of  Hooker's  eloquence  is 
chiefly  displayed  in  his  first  book ;  beyond 
which,  perhaps,  few  who  want  a  taste  for 
ecclesiastical  reading  are  likely  to  proceed. 
The  second  and  third,  however, though  less 
brilliant,  are  not  Inferior  in  force  and  com- 
prehensiveness of  reasoning.  The  eightJi 
and  last  returns  to.  the  subject  of  civil 
government,  and  expands,  with  remark- 
able liberality,  the  principles  he  had  laid 
down  as  to  its  nature  in  the  first  book. 
Those  that  intervene  are  mostly  confined 
to  a  more  minute  discussion  of  the  questions 
mooted  between  the  church  and  puritans; 
and  in  these,  as  far  as  I  have  looked  into 
them,  though  Hooker's  argument  is 
always  vigorous  and  logical,  and  he  seems 
to  be  exett.pt  from  that  abusive  insolence 
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to  wUch  polemical  writers  were  tiien  even 
more  prone  than  at  present,  yet  he  has 
not  altogether  the  terseness  or  lucidity 
which  long  habits  of  literary  warfare,  and, 
perhaps,  a  natural  turn  of  mind,  have 
given  to  seme  expert  dialecticians.  In 
respect  of  language,  the  three  posthumous 
books,  partly  from  having  never  received 
the  author's  last  touches,  and  partly,  per- 
haps, from  his  weariness  of  the  labour,  are 
heyooA  comparison  less  elegantly  written 
than  the  preoediiq;. 

The  better  parts    of  the  Ecclesiastical 
^lity  bear  a  resemblance  to  the  philoso- 
phical writings  of  antiquity,  in  their  defects 
as  well  as  their  ezcellenoes.    Hooker  Is 
often  too  vague  in  the  use  of  general  terms, 
too  inconsiderate  in  the  admission  of  prin- 
ciples^ too  apt  to  acquiesce  in  the  scholastic 
pseudo-philosophy,  and,  indeed,  in  all  re- 
ceived tenets ;  he  is  comprehensive  rather 
than  sagacious,  and  more  fitted  to  sift  the 
troth  from  the  stores  of  accumulated  learn- 
ing than  to  seize  it  by  an  original  impulse 
of  his  own  mind ;  somewhat  also  impeded, 
like  many  other  great  men  of  that  and  the 
Borceeilng  century,  by  too  much  acquaint^ 
anoe  with  books,  and  too  much  deference 
for  thdr  authors.  It  may  be  Justly  ol^ected 
to  some  passages  that  ihey  elevate  eccle- 
siastical anthority,  even    in    matters   of 
beliel^  with  an  exaggeration  not  easily  re- 
ooDciled  to  the  protestant  right  of  private 
Judgment,  and  even  of  dangerous  conse- 
qneoce  in  those  times ;  as  when  he  inclines 
to  give  a  decisive  voice  in  theological  con- 
troversies to  general  councils ;  not,  indeed, 
on  the  principles  of  the  church  of  Rome, 
bat  on  such  as  must  end  in  the  same  con- 
dnsioo,  the    high    probability  thdt    the 
aggregate  Judgment  of  many  grave   and 
leanied  men  should  be  well  founded.*    Nor 


would  it  be  difficult  to  point  out  several 
other  subjects,  such  as  religious  toleration, 
as  to  whidi  he  did  not  emancipate  himself 
firom  the  trammels  of  prejudice.  But, 
whatever  may  be  the  imperlections  of  his 
Ecclesiastical  Polity,  they  are  far  more  than 
compensated  by  its  eloquence  and  its  rea- 
soning, and  above  all  by  that  deep  per- 
vading sense  of  the  relation  between  man 
and  his  Creator,  as  the  groundwork  of  all 
eternal  law,  which  rendered  the  first  book 
of  this  work  a  rampart,  on  the  one  hand, 
against  the  puritan  school  who  shunned 
the  light  of  nature  as  a  deceitful  meteor ; 
and,  on  the  other,  against  that  immoral 
philosophy  which,  displayed  in  the  dark 
precepts  of  Machiavel,  or  lurking  in  the 
desultory  sallies  of  Montaigne,  and  not 
always  r^ected  by  writers  of  more  appa- 
rent seriousness,  threatened  to  destroy  the 
sense  of  intrinsic  distinctions  in  the  quality 
of  actions,  and  to  convert  the  maxims  of 
state-craft  and  dissembling  policy  into  the 
rule  of  life  and  manners. 

Notliing,  perhaps,  is  more  striking  to  a 
reader  of  the  Ecclesiastical  Polity  than  the 
constant  and  even  excessive  predilection 
of  Hooker  for  those  liberal  principles  of 
civil  government  which  are  sometimes  so 
Just  and  always  so  attractive.  Upon  these 
8ut(Jects  his  theory  absolutely  coincides 
with  that  of  Locke.  The  origin  of  guvem- 
ment,  both  in  right  and  in  fact,  he  ex- 
plicitly derives  from  a  primary  contract ; 
**  without  which  consent  there  were  no 
reason  that  one  should  take  upon  him  to 
be  lord  or  Judge  over  another;  because, 
although  there  be,  according  to  the  opinion 
of  some  very  great  and  Judicious  men,  a 
kind  of  natural  right  in  the  noble,  wise, 
and  virtuous,  to  govern  them  which  are  of 
servile  disposition,  nevertheless,  for  mani- 


**  **  If  the  natural  strength  of  men's  wit  may  by  experience  and  study  attain  unto  such 
ripenefls  in  the  knowledge  of  things  human,  that  men  in  this  respect  may  presume  to 
build  somewhat  upon  their  Judgment,  what  reason  have  we  to  think  but  that,  even  in 
matters  divine,  the  like  wits,  furnished  with  necessary  helps,  excreised  in  Scripture  with 
like  diligence,  and  assisted  with  the  grace  of  Almighty  God,  may  grow  unto  so  much 
perfection  of  knowledge,  that  men  shall  have  just  cause,  when  anything  pertinent  unto 
fiutb  and  religion  is  doubted  of,  the  more  willingly  to  incline  their  minds  towards  that 
which  the  sentence  of  so  grave,  wise,  and  learned  in  that  faeulty  shall  Judge  most  sound  ? 
For  the  controversy  is  of  the  weight  or  such  men's  Judgment,  "  &c.  But  Hooker's  mistake 
was  to  exaggerate  the  weight  of  such  men's  Judgment,  and  not  to  allow  enough  for  their 
pas^ODS  and  infirmities,  the  imperfection  of  their  knowledge,  their  connivance  with 
power,  their  attachment  to  names  and  persons,  and  all  the  other  drawbacks  to  ecclesias- 
tical anthority. 

It  is  well  known  that  the  preface  to  the  Eccleslastlral  Polity  was  one  of  the  two  books 
to  which  James  II.  ascribed  his  return  Into  the  fold  of  Rome ;  and  it  is  not  difficult  to 
perceive  bj  what  course  of  reasoning  on  the  positions  it  contains  this  was  effected. 
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festation  of  this  their  right,  And  men's 
more  peaceable  contentment  on  both  ndes, 
the  assent  of  them  who  are  to  be  governed 
seemeth  necessary."  ••  The  lawful  power," 
he  observes  e^wbere,  "  of  making  laws 
to  command  whole  poiiiic  societies  of  men, 
belongeth  so  properly  nnto  the  same  entire 
societies,  that  for  any  prince  or  potentate 
of  what  Idnd  soever  upon  earth  to  exercise 
the  same  of  himself,  and  not  either  by 
express  commission  immediately  and  per- 
sonally received  from  God,  or  else  by 
authority  received  at  first  from  their  (»n- 
sent  upon  whose  persons  they  impose  laws, 
it  is  no  better  than  mere  tyranny.  Laws 
they  are  not.  therefore,  which  public  ap- 
probation bath  not  made  so.  But  approba- 
tion not  only  they  give,  who  personally 
declare  their  assent  by  voice,  sign,  or  act; 
but  also  wben  others  do  it  in  their  names, 
by  right  originally,  at  tbe  least,  derived 
from  them.  As  in  parliaments,  councils, 
and  the  like  assemblies,  although  we  be 
not  personally  ourselves  present,  notwith- 
standing our  assent  is  by  reason  of  other 
agents  therein  our  behalf.  And  what  we  do 
by  others,  no  reason  bu'  that  it  should  stand 
as  our  deed,  no  less  effectually  to  bind  us 
than  if  ourselves  had  done  it  in  person." 
And  in  another  place  still  more  peremp- 
torily :  "  Of  this  thing  no  man  doubteth, 
namely,  that  In  all  societies,  companies, 
and  corporations,  what  severally  each  shall 
be  bound  unio,  it  must  be  with  all  their 
assents  ratified.  Against  all  equity  it  were 
tbat  a  man  should  suffer  detriment  at  the 
hands  of  men  for  not  observing  that  which 
he  never  did  either  by  himself  or  others 
mediately  or  inmiedlately  agree  unto." 

These  notions  respecting  the  basis  of 
political  society,  so  feu*  unlike  what  pre- 
vailed among  the  next  generation  of  church- 
men, are  chiefly  developed  and  dwelt  upon 
in  Hooker's  concluding  book,  tha-  eighth ; 
and  gave  rise  to  a  rumour,  very  sedulously 
propagated  soon  after  the  time  of  its  pub- 
lication, and  still  sometimes  repeated,  that 
the  posthumous  portion  of  his  work  had 
been  interpolated  or  altered  by  tbe  puri- 
tans. Fur  this  surmise,  however,  I  am 
persuaded  that  there  is  no  foundation. 
The  three  latu  r  books  are  doubtless  imper- 
fect, and  it  is  possible  that  verbal  changes 
may  have  l)een  made  by  their  transcribers 
or  editors ;  but  the  testimony  that  hiis  been 
brought  forward  to  throw  a  doubt  over 
their  authenticity  consists  in  those  vague 
and  self-contradictory  sturies  which  gossip- 
ing compilers  of  literary  anecdote  can 
easily    accumulate;    while    the    intrinsic 


evidence  arising  from  the  work  itself,  on 
wltii  h  in  this  branch  of  criticism  I  am  apt 
chiefly  to  rely,  seems  altogether  to  repel 
every  suspicion.  For  not  only  tlw  prin- 
ciples of  civil  government,  presented  in  a 
more  expanded  form  by  Hooker  in  the 
eighth  book,  are  precisely  what  he  laid 
down  in  the  first ;  but  there  is  a  peculiar 
chain  of  consecu'ive  reasoning  running 
through  it,  wherein  it  would  be  difficult  to 
point  out  any  passages  tbat  could  be  re- 
jected without  dismembering  the  context, 
it  was  his  business  in  this  part  of  the 
Ecclesiastical  Polity  to  vindicate  the  queen's 
supremacy  over  the  diurch;  and  this  he 
has  done  by  identifying  the  church  with 
tlie  commonwealth  i  no  one,  according  to 
him,  being  a  member  of  the  one  who  waa 
not  also  a  member  of  tbe  other.  But  as 
tbe  constitution  of  tbe  Christian  church,  so 
far  as  the  laity  partook  in  its  government, 
by  choice  of  pastora  or  otherwise,  was  un- 
deniably democratical,  be  laboured  to  show, 
through  the  medium  of  the  original  com- 
pact of  civil  society,  that  tbe  sovereign 
had  received  this,  as  well  as  all  otl<er 
powers,  at  the  hands  of  the  people.  "  Laws 
being  made  among  us,"  he  affirms,  "  are 
not  by  any  of  us  so  taken  or  interpreted  as 
if  they  did  receive  their  force  from  power 
which  the  prince  doth  communicate  unto 
the  parliament,  or  unto  any  other  court 
under  him,  but  from  power  which  the 
whole  body  of  the  realm  being  naturally 
possessed  with  hath  by  Tree  and  deliberate 
assent  derived  unto  him  that  ruleth  over 
them  so  far  forth  as  hath  been  declared ; 
so  that  our  laws  made  concerning  religion 
do  take  originally  their  essence  fraok  the 
power  of  the  ^^ole  realm  and  church  of 
England." 

In  this  system  of  Hooker  and  Locke, 
for  it  will  be  obvious  to  the  reader  that 
their  principles  were  the.  same,  there  Is 
much,  if  1  am  not  mistaken,  to  disapprove. 
That  no  man  can  be  Justly  bound  by  laws 
which  his  own  assent  bias  not  ratified  ap- 
pears to  me  a  position  incompatible  with 
the  existence  of  society  in  its  literal  sense, 
or  Illusory  in  the  sophistical  interpretations 
by  which  it  is  usual  to  evade  Its  meaning. 
It  will  be  more  satisfactory  and  important 
to  remark  the  views  which  this  great 
writer  entertained  of  our  own  (institution, 
to  which  he  frequently  and  fearlessly  ap- 
peals, as  the  standing  illustration  of  a  go- 
vernment restrained  by  law.  "I  cannot 
choose,"  be  says,  -'but  commend  highly 
their  wisdom,  by  whom  the  foundation  of 
the  commonwealth  hath  been  laid ;  wherebi. 
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though  no  manner  of  person  or  cause  be  un- 
sutject  unto  the  king's  power,  yet  so  is 
the  power  of  the  king  over  all,  and  in  all, 
limited,  that  unto  aU  his  proceedings  the 
law  itself  is  a  rule.  The  axioms  of  our 
r^al  government  are  these:  'hex  fjacit 
regem ' — the  king'd  grant  of  any  fiEivonr 
made  contrary  to  the  law  is  void ;— '  Rex 
nihil  potest  nisi  quod  jure  potest  '-—what 
power  the  king  hath  he  hath  it  by  law : 
the  bounds  and  limits  of  it  are  known,  the 
entire  community  giveth  general  order  by 
law  how  all  things  publicly  are  to  be  done ; 
and  the  king  as  the  bead  thereof,  the  highest 
in  authority  over  all,  causeth,  according  to 
the  same  law,  every  particular  to  be  framed 
and  ordered  thereby.  The  whole  body 
politic  maketh  laws,  which  laws  give  power 
unio  the  king ;  and  the  king  having  bound 
himself  to  use  according  to  law  that  power, 
it  so  falleth  out  that  the  execution  of  the 
one  is  accomplished  by  the  other."  These 
doctrines  uf  limited  monarchy  recur  per- 
petually in  the  eighth  book;  and  though 
Hooker,  as  may  be  supposed,  does  not  enter 
upon  the  perilous  question  of  resistance, 
and  even  intimates  that  he  does  not  see 
how  the  people  can  limit  the  extent  of 
power  once  granted,  unless  where  it  escheats 
to  them,  yet  he  positively  lays  it  down 
that  usurpers  of  power,  that  is,  lawful 
rulers  arrogating  more  than  the  law  gives 
to  them,  cannot  in  conscience  bind  any 
man  to  obedience. 

it  would,  perhaps,  have  been  a  deviation 
from  my  sutgect  to  enlai^e  so  much  on 
these  political  principles  in  a  writer  of 


any  later  age,  when  they  had  been  openly 
sustained  in  the  councils  of  the  nation. 
But  as  the  reigns  of  the  Tudor  family 
were  so  inauspicious  to  liberty  that  some 
have  been  apt  to  imagine  its  recollect  on 
to  have  been  almost  eJfaced,  it  becomes  of 
more  importance  to  show  that  absolute 
monarchy  was,  in  the  eyes  of  so  eminent 
an  author  as  Hooker,  both  pernicious  in 
itself  and  contrary  to  the  fundamental  laws 
of  the  English  conunonwealth.  Nor  would 
such  sentiments,  we  may  surely  presume, 
have  been  avowed  by  a  man  of  singular 
humility,  and  whom  we  might  charge  with 
somewhat  of  an  excessive  deference  to 
authority,  unless  they  had  obtained  more 
currency,  both  among  divines  and  lawyers, 
than  the  complaisance  of  courtiers  in  these 
two  profes>lons  might  lead  us  to  conclude; 
Hooker  being  not  prone  to  deal  in  paradoxes, 
nor  to  borrow  from  his  adversaries  that 
sturdy  republicanism  of  the  school  of  Geuevi 
which  had  been  their  scandal.  I  cannot, 
indeed,  but  suspect  that  his  whig  principles 
in  the  last  book  are  announced  with  a 
temerity  that  would  have  startled  his 
superiors ;  and  that  its  authenticity,  how- 
ever  called  in  question,  has  been  better 
preserved  by  the  circumstance  of  a  post- 
humous publication  than  If  he  had  lived 
to  give  it  to  the  world.  Whitgift  would 
probably  have  induced  him  to  suppress  a 
few  passages  Incompatible  with  the  servile 
theories  already  in  vogue.  It  is  far  more 
usual  that  an  author's  genuine  sentiments 
are  x)erverted  by  means  of  his  friends  and 
patrons  than  of  his  adversaries. 
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CHAPTER  V. 

ON  THE  CIVIL  GOVERNMENT  OF  ELIZABETH. 

$  1.  General  Remarks.  $  2.  Defectiye  Secarlty  of  the  Sal^ect's  liberty.  $  3.  Trials 
for  Treason  and  other  Political  Offences  unjustly  conducted.  $  4.  Illegal  Commit- 
ments. $  5.  Proclamations  unwarranted  by  Law.  $  e.  Restrictions  on  Printing. 
^  7.  Martial  Law.  $  8.  Loans  of  Money  not  quite  voluntaiy.  ^  9.  Character  of 
Lord  Burleigh's  Administration.  $  10.  Disposition  of  the  Honse  of  Commons. 
^11.  Addresses  concerning  the  succession.  Difference  on  this  between  the  Queen  and 
Commons  in  1566.  ^  12.  Session  of  1671.  Influence  of  the  Puritans  in  Parliament. 
^  13.  Session  of  1672.  $  14.  Speech  of  Mr.  tTentworth  in  1576.  The  Commons  con- 
tinue to  seek  Redress  of  Ecclesiastical  Grievances.  $  1 6.  Also  of  Monopolies,  especially 
in  the  Session  of  1601.  $  16.  Influence  of  the  Crown  in  Parliament.  $  17.  Debate 
on  Election  of  non-resident  Burgesses.  $  18.  Assertion  of  Privileges  by  Commons. 
Case  of  Ferrers,  under  Henry  VIII.  Other  Cases  of  Privilege.  ^  19.  Privilege  of 
determining  contested  Elections  claimed  by  the  House.  ^  20.  The  English  Constitu- 
tion not  admitted  to  be  an  absolute  Monarchy.    $  21.  Pretensions  of  tde  Crown. 

§  1.  The  subject  of  the  two  last  chapters,  I  mean  the  policy 
adopted  by  Elizabeth  for  restricting  the  two  religious  parties  which 
from  opposite  quarters  resisted  the  exercise  of  her  ecclesiastical 
prerogatives,  has  already  afforded  us  many  illustrations  of  what 
may  more  strictly  be  reckoned  the  constitutional  history  of  her 
reign.  The  tone  and  temper  of  her  administration  have  been  dis- 
played in  a  vigilant  execution  of  severe  statutes,  especially  towards 
the  catholics,  and  sometimes  in  stretches  of  power  beyond  the  law. 
And  as  Elizabeth  had  no  domestic  enemies  or  refractory  subjects 
who  did  not  range  under  one  or  other  of  these  two  sects,  and  little 
disagreement  with  her  people  on  any  other  grounds,  the  ecclesias- 
tical history  of  this  period  is  the  best  preparation  for  our  inquiry 
into  the  civil  government.  In  the  present  chapter  I  shall  first  offer 
a  short  view  of  the  practical  exercise  of  government  in  this  reign, 
and  then  proceed  to  show  how  the  queen's  high  assumptions  of 
prerogative  were  encountered  by  a  resistance  in  parliament,  not 
quite  uniform,  but  insensibly  becoming  more  vigorous. 

§  2.  Elizabeth  ascended  the  throne  with  all  the  advantages  of  a 
very  extended  authority.  Though  the  jurisdiction  actually  exerted 
by  the  court  of  star-chamber  could  not  be  vindicated  according  to 
statute  law,  it  had  been  so  well  established  as  to  pass  without  many 
audible  murmurs.  Her  progenitors  had  intimidated  the  nobility  ; 
and  if  she  had  something  to  fear  at  one  season  from  this  order,  the 
fate  of  the  duke  of  Norfolk  and  of  the  rebellious  earls  in  the  north 
put  an  end  for  ever  to  all  apprehension  froiQ  the  feudal  infiuence  of 
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the  aristocracy.  There  seems  no  reason  to  believe  that  she  attempted 
a  more  absohite  power  than  her  predecessors ;  the  wisdom  of  her 
ooancillors,  on  the  contrary,  led  them  generally  to  shun  the  more 
violent  measures  of  the  late  reigns ;  but  she  certainly  acted  upon 
many  of  the  precedents  they  had  bequeathed  her,  with  little  con- 
sideration of  their  legality.  Her  own  remarkable  talents,  her 
masculine  intrepidity,  her  readiness  of  wit  and  royal  deportment, 
which  the  bravest  men  unaffectedly  dreaded,  her  temper  of  mind, 
above  all,  at  once  fiery  and  inscrutably  dissembling,  would  in  any 
circumstances  have  ensured  her  more  real  sovereignty  than  weak 
monarchs,  however  nominally  absolute,  can  ever  enjoy  or  retain. 
To  these  personal  qualities  was  added  the  co-operation  of  some  of 
the  ^most  diligent  and  circumspect,  as  well  as  the  most  sagacious 
councillors  that  any  prince  has  employed;  men  as  unlikely  to 
loose  from  their  grasp  the  least  portion  of  that  authority  which  they 
found  themselves  to  possess,  as  to  excite  popular  odium  by  an 
unusual  or  misplaced  exertion  of  it.  The  most  eminent  instances, 
as  I  have  remarked,  of  a  high-strained  prerogative  in  her  reign  have 
some  relation  to  ecclesiastical  concerns ;  and  herein  the  temper  of 
the  predominant  religion  was  such  as  to  account  no  measures  harsh 
or  arbitrary  that  were  adopted  towards  its  conquered  but  still 
formidable  enemy.  Yet  when  the  royal  supremacy  was  to  be 
maintained  against  a  different  foe  by  less  violent  acts  of  power,  it 
revived  the  smouldering  embers  of  English  liberty.  The  stem  and 
exasperated  puritans  became  the  depositaries  of  that  sacred  fire; 
and  this  manifests  a  second  connexion  between'  the  temporal  and 
ecclesiastical  history  of  the  present  reign. 

Civil  liberty  in  this  kingdom  has  two  direct  guarantees ;  the 
open  administration  of  justice  according  to  known  laws  truly 
interpreted,  and  fair  constructions  of  evidence;  and  the  right  of 
parliament,  without  let  or  interruption,  to  inquire  into  and  obtain 
the  redress  of  public  grievances.  Of  these  the  first  is  by  far  the 
most  indispensable  ;  nor  can  the  subjects  of  any  state  be  reckoned  to 
enjoy  a  real  freedom  where  this  condition  is  not  found  both  in  its 
judicial  institutions  and  in  their  constant  exercise.  In  this,  much 
more  than  in  positive  law,  our  ancient  constitution,  both  under  the 
Plantagenet  and  Tudor  line,  had  ever  been  failing ;  and  it  is  because 
one  set  of  writers  have  looked  merely  to  the  letter  of  our  statutes 
or  other  authorities,  while  another  have  been  almost  exclusively 
struck  by  the  instances  of  arbitrary  government  they  found  on 
record,  that  'such  incompatible  systems  have  been  laid  down  with 
equal  positiveness  on  the  character  of  that  constitution. 

§  3.  I  have  found  it  impossible  not  to  anticipate,  in  more  places 
than  one,  some  of  those  glaring  transgressions  of  natural  as  well  as 
positive  law  that  rendered  our  courts  of  justice  in  cases  of  treason 
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little  better  than  the  caverns  of  murderers.  Whoever  was  arraigued 
at  their  bar  was  almost  certain  to  meet  a  virulent  prosecutor,  a 
judge  hardly  distinguishable  from  the  prosecutor  except  by  his 
ermine,  and  a  passive  pusillanimous  jury.  Those  who  are  acquainted 
only  with  our  modem  decent  and  dignified  procedure  can  form  little 
conception  of  the  irregularity  of  ancient  trials  ;  the  perpetual  inter- 
rogation of  the  prisoner,  which  gives  most  of  us  so  much  oflfence 
at  this  day  in  the  tribuuals  of  a  neighbouring  kingdom ;  and  the 
want  of  all  evidence  except  written,  perhaps  unattested,  examina- 
tions or  confessions. 

The  integrity  of  judges  is  put  to  the  proof  as  much  by  prosecu- 
tions for  seditious  writings  as  by  charges  of  treason.  I  have  before 
mentioned  the  convictions  of  Udal  and  Penry  for  a  felopy  created 
by  the  23rd  of  Elizabeth ;  the  former  of  which  especially  must 
strike  every  reader  of  the  trial  as  one  of  the  gross  judicial  iniquities 
of  this  reign.  But,  before  this  sanguinary  statute  was  enacted,  a 
punishment  of  uncommon  severity  had  been  inflicted  upon  one 
Stubbe,  a  puritan  lawyer,  for  a  pamphlet  against  the  queen's 
intended  marriage  with  the  duke  of  Anjou.  It  will  be  in  the 
recollection  of  most  of  my  readers  that,  in  the  year  1579,  Elizabeth 
exposed  herself  to  much  censure  and  ridicule,  and  inspired  the 
justest  alarm  in  her  most  faithful  subjects,  by  entertaining,  at  the 
age  of  forty-six,  the  proposals  of  this  young  scion  of  the  house  of 
Valois.  Her  council,  though  several  of  them  in  their  deliberations 
had  much  inclined  against  the  preposterous  alliance,  yet  in  the  0nd, 
displaying  the  compliance  usual  with  the  servants  of  self-willed 
princes,  agreed,  **  conceiving,"  as  they  say,  "  her  earnest  disposition 
for  this  her  marriage,"  to  further  it  with  all  their  power.  Sir 
Philip  Sidney,  with  more  real  loyalty,  wrote  her  a  spirited  remon- 
strance, which  she  had  the  magnanimity  never  to  resent.  But  she 
poured  her  indignation  on  Stubbe,  who,  not  entitled  to  use  a  private 
address,  had  ventured  to  arouse  a  popular  cry  in  his  'Gaping 
Gulph,  in  which  England  will  be  swallowed  up  by  the  French 
Marriage.'  This  pamphlet  is  very  far  from  being,  what  some  have 
ignorantly  or  unjustly  called  it,  a  virulent  libel,  but  is  written  in  a 
sensible  manner,  and  with  unfeigned  loyalty  and  affection  towards 
the  queen.  But^  besides  the  main  offence  of  addressing  the  people 
on  state  affairs,  he  had,  in  the  simplicity  of  his  heart,  thrown  out 
many  allusions  proper  to  hurt  her  pride,  such  as  dwelling  too  long 
on  the  influence  her  husband  would  acquire  over  her,  and  imploring 
that  she  would  ask  her  physicians  whether  to  bear  children  at  her 
years  would  not  be  highly  dangerous  to  her  life.  Stubbe,  for 
writing  this  pamphlet,  received  sentence  to  have  his  right  hand  cut 
off.  When  the'  penalty  was  inflicted,  taking  off  his  hat  with  his 
left,  he  exclaimcni,  "  Long  live  queen  Elizabeth  I"    Burleigh,  who 
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knew  that  his  fidelity  had  borne  so  rude  a  test,  employed  him 
afterwards  in  answering  some  of  the  popish  libellers. 

Thisre  is  no  room  for  wonder  at  any  verdict  that  could  be  returned 
by  a  jury  when  we  consider  what  means  the  government  possessed 
of  securing  it.  The  sheriff  returned  a  panel,  either  according  to 
express  directions,  of  which  we  have  proofs,  or  to  what  he  judged 
himself  of  the  crown's  intention  and  interest.  If  a  verdict  had 
gone  against  the  prosecution  in  a  matter  of  moment,  the  jurors 
must  have  laid  their  account  with  appearing  before  the  star- 
chamber  ;  lucky  if  they  should  escape,  on  humble  retractation,  with 
sharp  words,  instead  of  enormous  fines  and  indefinite  imprisonment. 
The  control  of  this  arbitrary  tribunal  bound  down  and  rendered 
impotent  all  the  minor  jurisdictions.  Until  this  weight  that  hung 
upon  the  constitution  should  be  taken  off,  there  was  literally  no 
prospect  of  enjoying  with  security  those  civil  privileges  which  it 
held  forth. 

§  4.  It  cannot  be  too  frequently  repeated  that  no  power  of 
arbitrary  detention  has  ever  been  known  to  our  constitution  since 
the  charter  obtained  at  Kunnymede.  The  writ  of  habeas  corpus 
has  always  been  a  matter  of  right.  But,  as  may  naturally  be 
imagined,  no  right  of  the  subject,  in  his  relation  to  the  crown,  was 
preserved  with  greater  diflBculty.  Not  only  the  privy  council  in 
general  arrogated  to  itself  a  power  of  discretionary  imprisonment, 
into  which  no  inferior  court  was  to  inquire,  but  commitments  by  a 
single  councillor  appear  to  have  been  frequent.  These  abuses  gave 
rise-  to  a  remarkable  complaint  of  the  judges,  which,  though  an 
authentic  recognition  of  the  privilege  of  personal  freedom  against 
such  irregular  and  oppressive  acts  of  individual  ministers,  must  be 
admitted  to  leave  by  far  too  great  latitude  to  the  executive  govern- 
ment, and  to  surrender,  at  least  by  implication  from  rather  obscure 
language,  a  great  part  of  the  liberties  which  many  statutes  had 
confirmed.  This  is  contained  in  a  passage  from  Chief  Justice 
Anderson's  Reports.^ 

§  5.  It  was  a  natural  consequence,  not  more  of  the  high  notions 
entertained  of  prerogative  than  of  the  very  irregular  and  infrequent 
meeting  of  parliament,  that  an  extensive  and  somewhat  indefinite 
authority  should  be  arrogated  to  proclamations  of  the  king  in 
council.  It  seems,  by  the  proclamations  issued  under  Elizabeth, 
that  the  crown  claimed  a  sort  of  supplemental  right  of  legislation, 
to  perfect  and  carry  into  effect  what  the  spirit  of  existing  laws 
might  require,  as  well  as  a  paramount  supremacy,  called  sometimes 
the  king's  absolute  or  sovereign  power,  which  sanctioned  commands 
beyond  the  legal  prerogative,  for  the  sake  of  public  safety,  whenever 

1  Printed  hi  Notk  at  the  end  of  this  chapter. 
BT.  C.  H.  E.  G 
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the  council  might  judge  that  to  be  in  hazard.  Thus  we  find  ana- 
baptists, without  distinction  of  natives  or  aliens,  banished  the 
realm ;  Irishmen  commanded  to  depart  into  Ireland ;  the  culture  of 
woad,  and  the  exportation  of  com,  money,  and  various  commodities 
prohibited ;  the  excess  of  apparel  restrained.  A  proclamation  in 
1680  forbids  the  erection  of  houses  within  three  miles  of  London, 
on  account  of  the  too  great  increase  of  the  city,  under  the  penalty 
of  imprisonment  and  forfeiture  of  the  materials.  This  is  repeated 
at  other  times,  and  lastly  (I  mean  during  her  rei^)  in  1602,  with 
additional  restrictions.  Some  proclamations  in  this  reign  hold  out 
menaces  which  the  common  law  could  never  have  executed  on  the 
disobedient.  To  trade  with  the  French  king's  rebels,  or  to  export 
victuals  into  the  Spanish  dominions  (the  latter  of  which  might 
possibly  be  construed  into  assisting  the  queen's  enemies),  incurred 
the  penalty  of  treason-  And  persons  having  in  their  possession 
goods  taken  on  the  high  seas,  which  had  not  paid  customs,  are 
enjoined  to  give  them  up,  on  pain  of  being  punished  as  felons  and 
pirates.  Notwithstanding  these  instances,  it  cannot  perhaps  be 
said  on  the  whole  that  Elizabeth  stretched  her  authority  very  out- 
rageously in  this  respect.  Many  of  her  proclamations,  which  may 
at  first  sight  appear  illegal,  are  warrantable  by  statutes  then  in 
force,  or  by  ancient  precedents.  Thus  the  council  is  empowered  by 
an  act,  28  H.  VIII.,  c.  14,  to  ^x  the  prices  of  wines ;  and  abstinence 
from  flesh  in  Lent,  as  well  as  on  Fridays  and  Saturdays  (a  common 
subject  of  Elizabeth's  proclamations),  is  enjoined  by  several  statutes 
of  Edward  "VI.  and  of  her  own.  And  it  has  been  argued  by  some 
not  at  all  inclined  to  diminish  any  popular  rights,  that  the  king 
did  possess  a  prerogative  by  common  law  of  restraining  the  export 
of  corn  and  other  commodities. 

§  6.  It  is  natural  to  suppose  that  a  government  thus  arbitrary 
and  vigilant  must  have  looked  with  extreme  jealousy  on  the  diffu- 
sion of  free  inquiry  through  the  press.  The  trades  of  printing  and 
book-selling,  in  fact,  though  not  absolutely  licensed,  were  always 
subject  to  a  sort  of  peculiar  superintendence.  Besides  protecting 
the  copynght  of  authors,'*  the  council  frequently  issued  proclama- 
tions to  restrain  the  importation  of  books,  or  to  regulate  their  sale,' 
It  was  penal  to  utter,  or  so  much  as  to  possess,  even  the  most 
learned  works  on  the  catholic  side;  or  if  some  connivance  was 
usual  in  favour  of  educated  men,  the  utmost  strictness  was  used  in 

«  We  find  an  exduaive  privilege  granted  this   privilege  to  forfeit   40».  for   every 

in  1563  to    Thomas  Cooper,    afterwards  printed  copy.    Id.  xvi.  97. 

bishop  of  Winchester,  to  print  his  The-  »  Strype's  Parker,  221,    By  the  51st  of 

saurus,  or  Latin  dictionary,  for    twelve  the  queen's  ipjunctions,  in  1569,  no  one 

years  — Rymer,  xv.  620 ;  and  to  Richard  might  print  any  book  or  paper  whatsoever 

Wright  to  print  his  translation  of  Tacitus  unless  the  same  be  first  Ucoised  by  the 

during  his  natural  life ;  any  one  infringing  council  or  ordinary. 
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suppressing  that  light  infantry  of  literature,  the  smart  and  vigorous 
pamphlets  with  which  the  two  parties  arrayed  against  the  church 
assaulted  her  opposite  flanks.  Stow,  the  well-known  chronicler  of 
England,  who  lay  under  suspicion  of  an  attachment  to  popery,  had 
his  library  searched  by  warrant,  and  his  unlawful  books  taken  away ; 
several  of  which  were  but  materials  for  his  history.  Whitgift,  in 
this,  as  in  every  other  respect,  aggravated  the  rigour  of  preceding 
times.  At  his  instigation  the  star-chamber,  1585,  published  ordi- 
nances for  the  regulation  of  the  press.  The  preface  to  these  recites 
**  enormities  and  abuses  of  disorderly  persons  professing  the  art  of 
printing  and  selling  books "  to  have  more  and  more  increased  in 
spite  of  the  ordinances  made  against  them,  which  it  attributes  to 
the  inadequacy  of  the  penalties  hitherto  inflicted.  Every  printer 
therefore  is  enjoined  to  certify  his  presses  to  the  Stationers'  Com- 
pany, on  pain  of  having  them  defaced,  and  suffering  a  year's  im- 
prisonment. None  to  print  at  all,  under  similar  penalties,  except 
in  London,  and.  one  in  each  of  the  two  universities.  No  printer 
who  has  only  set  up  his  trade  within  six  months  to  exercise  it  any 
longer,  nor  any  to  b^in  it  in  future  until  the  excessive  multitude  of 
printers  be  diminished  and  brought  to  such  a  number  as  the  arch- 
bishop of  Canterbury  and  bishop  of  London  for  the  time  being 
shall  think  convenient ;  but  whenever  any  addition  to  the  number 
of  master  printers  shall  be  required,  the  Stationers*  Company  shall 
select  proper  persons  to  use  that  calling  with  the  approbation  of  the 
ecclesiastical  commissioners.  None  to  print  any  book,  matter,  or 
thing  whatsoever,  until  it  shall  have  been  first  seen,  perused,  and 
allowed  by  the  archbishop  of  Canterbury  or  bishop  of  London, 
except  the  queen's  printer,  to  be  appointed  for  some  special  service, 
or  law-printers,  who  shall  require  the  licence  only  of  the  chief 
justices.  Every  one  selling  books  printed  contrary  to  the  intent  of 
this  ordinance  to  suffer  three  months'  imprisonment.  The  Stationers' 
Company  empowered  to  search  houses  and  shops  of  printers  and 
booksellers,  and  to  seize  all  books  printed  in  contravention  of  this 
ordinance,  to  destroy  and  deface  the  presses,  and  to  arrest  and  bring 
before  the  council  those  who  shall  have  offended  therein. 

§  7.  The  forms  of  English  law,  however  inadequate  to  defend  the 
subject  in  state  prosecutions,  imposed  a  degree  of  seeming  restraint 
on  the  crown,  and  wounded  that  pride  which  is  commonly  a  yet 
stronger  sentiment  than  the  lust  of  power  with  princes  and  their 
counsellors.  It  was  possible  that  juries  might  absolve  a  prisoner ; 
it  was  always  necessary  that  they  should,  be  the  arbiters  of  his  fate. 
There  may  indeed  be  times  of  pressing  danger,  when  the  conserva- 
tion of  all  demands  the  sacrifice  of  the  legal  rights  of  a  few ;  there 
may  be  circixm stances  that  not  only  justify,  but  compel,  the 
tempc^rary  abandonment  of  constitutional  forms.    It  has  been  usual 
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for  all  governments,  during  an  actual  rebellion,  to  procUim  martial 
law,  or  the  suspension  of  civil  jurisdiction.  But  it  is  of  high  im- 
portance to  watch  with  extreme  jealousy  the  disposition  towards 
which  most  governments  are  prone,  to  introduce  too  soon,  to  extend 
too  far,  to  retain  too  long,  so  perilous  a  remedy.  In  the  fourteenth 
and  fifteenth  centuries  the  court  of  the  constable  and  marshal,  whose 
jurisdiction  was  considered  as  of  a  military  nature,  and  whose  pro- 
ceedings were  not  according  to  the  course  of  the  common  law, 
sometimes  tried  offenders  by  what  was  called  martial  law,  but  only, 
I  believe,  either  during,  or  not  long  after,  a  serious  rebelUon.  This 
tribunal  fell  into  disuse  under  the  Tudors.  But  Mary  had  executed 
some  of  those  taken  in  Wyatt's  insurrection  without  regular  process, 
though  their  leader  had  his  trial  by  a  jury.  Elizabeth,  always 
hasty  in  passion  and  quick  to  punish,  would  have  resorted  to  this 
summary  course  on  a  slighter  occasion.  One  Peter  Burchell,  a 
fanatical  puritan,  and  perhaps  insane,  conceiving  that  sir  Christopher 
Hatton  was  an  enemy  to  true  religion,  determined  to  assassinate 
him.  But  by  mistake  he  wounded  instead  a  famous  seaman,  captain 
Hawkins.  For  this:ordinary  crime  the  queen  could  hardly  be  pre- 
vented from  directing  him  to  be  tried  instantly  by  martial  law. 
Her  council,  however  (and  this  it  is  important  to '  observe),  resisted 
this  illegal  proposition  with  spirit  and  success.  We  .have  indeed  a 
proclamation  some  years  afterwards,  declaring  that  such  as  brought 
into  the  kingdom  or  dispersed  papal  bulls,  or  traitorous  libels 
against  the  queen,  should  with  all  severity  be  proceeded  against  by 
her  majesty's  lieutenants  or  *  their  deputies  by  martial  law,  and 
sulTer  such  pains  and  penalties  as  they  should  inflict;  and  that 
none  of  her  said  lieutenants  or  their  deputies  be  any  wise  im- 
peached, in  body,  lands,  or  goods,  at  any  time  hereafter,  for  anything 
to  be  done  or  executed  in  the  punishment  of  any  such  offender, 
according  to  the  said  martial  law,  and  the  tenor  of  this  proclama- 
tion, any  law  or  statute  to  the  contrary  in  any  wise  notwithstanding. 
This  measure,  though  by  no  means  constitutional,  finds  an  apology 
in  the  circumstances  of  the  time.  It  bears  date  the  1st  of  Jiily, 
1588,  when  within  the  lapse  of  a  few  days  the  vast  armament  of 
Spain  might  effect  a  landing  upon  our  coasts ;  and  prospectively  to 
a  crisis  when  the  nation,  straggling  for  life  against  an  invader's 
grasp,  could  not  afford  the  protection  of  law  to  domestic  traitors. 
But  it  is  an  unhappy  consequence  of  all  deviations  from  the  even 
course  of  law,  that  the  forced  acts  of  overruling  necessity  come  to  be 
distorted  into  precedents  to  serve  the  purposes  of  arbitrary  power. 
No  other  measure  of  Elizabeth's  reign  can  be  compared,  in  point  of 
violence  and  illegality,  to  a  commission  in  July,  1695,  directed  to 
sir  Thomas  Wilford,  whereby,  upon  no  other  allegation  than  that 
there  had  been  of  late  "sundry  great  unlawful  assemblies  of  a 
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number  of  base  people  in  riotous  sort^  both  in  the  city  of  London 
and  the  suburbs,  for  the  suppression  whereof  (for  that  the  insolency 
of  many  desperate  offenders  is  such  that  they  care  not  for  any 
ordinary  punishment  by  imprisonment)  it  was  found  necessary  to 
have  some  such  notable  i^bellious  persons  to  be  speedily  suppressed 
by  execution  to  death,  according  to  the  justice  of  martial  law,"  he 
is  appointed  provost-martial,  with  authority,  on  notice  by  the 
magistrates,  to  attach  and  seize  such  notable  rebellious  and  incor- 
rigible offenders,  and  in  the  presence  of  the  magistrates  to  execute 
them  openly  on  the  gallows. 

This  peremptoiy  style  of  superseding  the  common  law  was  a 
stretch  of  prerogative  without  an  adequate  parallel,  so  far  as  I  know, 
in  any  former  period.  It  is  to  be  remarked  that  no  tumults  had 
taken  place  of  any  political  character  or  of  serious  importance,  some 
riotous  apprentices  only  having  conunitted  a  few  disordei-s.  But 
rather  more  than  usual  suspicion  had  been  excited  about  the  same 
time  by  the  intrigues  of  the  Jesuits  in  favour  of  Spain,  and  the 
queen's  advanced  age  had  begun  to  renew  men's  doubts  as  to  the 
succession.  Circumstances  of  which  we  are  ignorant,  I  do  not 
question,  gave  rise  to  this  extraordinary  commission.  The  executive 
government  in  modern  times  has  been  invested  with  a  degree  of 
coercive  power  to  maintain  obedience  of  which  our  ancestors,  in  the 
most  arbitrary  reigns,  had  no  practical  experience.  If  we  reflect 
upon  the  multitude  of  statutes  enacted  since  the  days  of  Elizabeth 
iu  order  to  restrain  and  suppress  disorder,  and,  above  all,  on  the 
prompt  and  certain  aid  that  a  disciplined  army  affords  to  our 
civil  authorities,  we  may  be  inclined  to  think  that  it  was  rather 
the  weakness  than  the  vigour  of  her  government  which  led  to  its 
inquisitorial  watchfulness  and  harsh  measures  of  prevention. 

§  8.  Amidst  so  many  infringements  of  the  freedom  of  commerce 
and  with  so  precarious  an  enjoyment  of  personal  liberty,  the  English 
subject  continued  to  pride  himself  in  his  immunity  from  taxation 
without  consent  of  parliament.  This  privilege  he  had  asserted, 
though  not  with  constant  success,  against  the  rapacity  of  Henry  YII. 
and  the  violence  of  his  son.  Nor  was  it  ever  disputed  in  theory  by 
Elizabeth.  She  retained,  indeed,  notwithstanding  the  complaints 
of  the  merchants  at  her  accession,  a  custom  upon  cloths,  arbitrarily 
imposed  by  her  sister,  and  laid  one  herself  upon  sweet  wines.  But 
she  made  no  attempt  at  levying  internal  taxes.  By  dint  of  singular 
frugality  she  continued  to  steer  the  true  course,  so  as  to  keep  her 
popularity  undiminished  and  her  prerogative  unimpaired — ^asking 
very  little  of  her  subjects'  money  in  parliaments,  and  being  hence 
enabled  both  to  have  long  breathing  times  between  their  sessions, 
and  to  meet  them  without  coaxing  or  wrangling,  till,  in  the  latter 
years  of  her  reign,  a  foreign  war  and  a  rebellion  in  Ireland,  joined 
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to  a  rapid  depreciation  in  the  value  of  money,  rendered  her  demands 
somewhat  higher.  But  she  did  not  ahstain  from  the  ancient  practice 
of  sending  privy-seals  to  borrow  money  of  the  wealthy.  These  were 
not  considered  as  ill^al,  though  plainly  forbidden  by  tbe  statute 
of  Richard  III. ;  for  it  was  the  fashion  to  set  aside  the  authority  of 
that  act,  as  having  been  passed  by  an  usurper.  It  is  impossible  to 
doubt  that  such  loans  were  so  far  obtained  by  compulsion,  that  any 
gentleman  or  citizen  of  sufficient  ability  refusing  compliance  would 
have  discovered  that  it  was  far  better  to  part  with  his  money  than 
to  incur  the  council's  displeasure.  We  have  indeed  a  letter  from  a 
lord  mayor  to  the  council,  informing  them  that  he  had  committed 
to  prison  some  citizens  for  refusing  to  pay  the  money  demanded  of 
them.  But  the  queen  seems  to  have  been  punctual  in  tbeir  speedy 
repayment  according  to  stipulation,  a  virtue  somewhat  unusual 
with  royal  debtors.  8uch  loans  were  but  an  anticipation  of  her 
regular  revenue,  and  no  great  hardship  on  rich  merchants,  who,  if 
they  got  no  interest  for  their  money,  were  recompensed  with  knight^ 
hoods  and  gracious  words.  And  as  Elizabeth  incurred  no  debt  till 
tlear  the  conclusion  of  her  reign,  it  is  probable  that  she  never  had 
borrowed  more  than  she  was  sure  to  repay. 

A  letter  quoted  by  Hume  from  lord  Burleigh's  papers,  though 
not  written  by  him,  as  the  historian  asserts,  and  somewhat  obscure 
in  its  purport,  appears  to  warrant  the  conclusion  that  he  had 
revolved  in  his  mind  some  project  of  raising  money  by  a  general 
contribution  or  benevolence  from  persons  of  ability,  without  purpose 
of  repayment.  This  was  also  amidst  the  difficulties  of  the  year 
1569,  when  Cecil  perhaps  might  be  afraid  of  meeting  parliament, 
on  account  of  the  factions  leagued  against  himself.  But  as  nothing 
further  was  done  in  this  matter,  we  must  presume  that  he  per- 
ceived the  impracticability  of  so  unconstitutional  a  scheme.^ 

§  9.  Those  whose  curiosity  has  led  them  to  somewhat  more 
acquaintance  with  the  details  of  English  history  under  Elizabeth 
than  the  pages  of  Camden  or  Hume  will  afford,  cannot  but  have 
been  struck  with  the  perpetual  interference  of  men  in  power  with 
matters  of  private  concern.  I  am  far  from  pretending  to  know  how 
far  the  solicitations  for  a  prime  minister's  aid  and  influence  may 
extend  at  present.  Yet  one  may  think  that  he  would  hardly  be. 
employed,  like  Cecil,  where  he  had  no  personal  connection,  in  recon- 
ciling family  quarrels,  interceding  with  a  landlord  for  his  tenant,  or 
persuading  a  rich  citizen  to  bestow  his  daughter  on  a  young  lord. 
We  are  sure,  at  least,  that  he  would  not  use  the  air  of  authority 
upon  such  occasions.    The  large  collection  of  lord  Burleigh's  letters 

*  Home  has  exa^erated  this,  like  other  facts,  in  his  veiy  abl^  bnt  partial,  sketch  of 
the  oonstittttton  in  EUsaheth's  relgq. 
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in  the  Museum  is  fuU  of  such  petty  matters.  They  exhibit,  how- 
ever, collectively,  a  curious  view  of  the  manner  in  which  England 
was  managed,  as  if  it  had  been  the  household  and  estate  of  a  noble- 
man under  a  strict^  and  prying  steward.  We  are  told  that  the 
relaxation  of  this  minister's  mind  was  to  study  the  state  of  England 
and  the  pedigrees  of  its  nobility  and  gentry;  of  these  last  he  drew 
whole  books  with  his  own  hands,  so  that  he  was  better  versed  in 
descents  and  families  than  most  of  the  heralds,  and  would  often 
surprise  persons  of  distinction  at  his  table  by  appearing  better 
acquainted  with  their  manors,  parks,  and  woods,  than  themselves. 
Such  knowledge  was  not  sought  by  the  crafty  Cecil  for  mere  diver- 
sion's sake.  It  was  a  main  part  of  his  system  to  keep  alive  in  the 
English  gentry  a  persuasion  that  his  eye  was  upon  them.  No 
minister  was  ever  more  exempt  from  that  false  security  which  is 
the '  usual  weakness  of  a  court.  His  failing  was  rather  a  bias 
towards  suspicion  and  timidity ;  there  were  times,  at  least,  in  which 
his  strength  of  inind  seems  to  have  almost  deserted  him  through 
sense  of  the  perils  of  his  sovereign  and  country.  But  those  perils 
appear  less  to  us,  who  know  how  the  vessel  outrode  them,  than  . 
they  could  do  to  one  harassed  by  continual  informations  of  those 
numerous  spies  whom  he  employed  both  at  home  and  abroad.  The 
one  word  of  Burleigh's  policy  was  prevention ;  and  this  was  dictaited 
by  a  consciousness  of  wanting  an  armed  force  or  money  to  support 
it,  as  well  as  by  some  uncertainty  as  to  the  public  spirit  in  respect 
at  least  of  religion.  But  a  government  that  directs  its  chief  atten- 
tion to  prevent  offences  against  itself  is  in  its  very  nature  incompa- 
tible with  that  absence  of  restraint,  that  immunity  from  suspicion, 
in  which  civil  liberty,  as  a  tangible  possession,  may  be  said  to 
consist.  It  appears  probable  that  Elizabeth's  administration  carried 
too  far,  even  as  a  matter  of  policy,  this  precautionary  system  upon 
which  they  founded  the  penal  code  against  popery ;  and  we  may 
surely  point  to  a  contrast  very  advantageous  to  our  modem  consti- 
tution in  the  lenient  treatment  which  the  Jacobite  faction  expe- 
rienced from  the  princes  of  the  house  of  Hanover.  She  reigned, 
however,  in  a  period  of  real  difficulty  and  danger.  At  such  seasons 
few  ministers  will  abstain  from  arbitrary  actions,  except  those  who 
are  not  strong  enough  to  practise  them. 

§  10.  I  have  traced,  in  another  work,  the  acquisition  by  the 
house  of  commons  of  a  practical  right  to  inquire  into  and  advise 
upon  the  public  administration  of  affairs  during  the  reigns  of  i 
Edward  III.,  Richard  II.,  and  the  princes  of  the  line  of  Lancaster.  \ 
This  energy  of  parliament  was  quelled  by  the  civil  wars  of  the 
fifteenth  century ;  and,  whatever  may  have  passed  in  debates  within  ' 
its  walls  that  have  not  been  preserved,  did  not  often  display  itself 
in  any  overt  act  under  the  first  Tudois.    To  grant  subsidies  which 
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oould  not  be  raised  by  any  otber  course,  to  propose  statutes  which 
were  not  binding  without  their  consent,  to  consider  of  public 
grievances,  and  to  procure  their  redress  either  by  law  or  petition  to 
the  crown,  were  their  acknowledged  constitutidhal  privileges,  which 
no  sovereign  or  minister  ever  pretended  to  deny.  For  this  end  liberty 
of  speech  and  free  access  to  the  royal  person  were  claimed  by  the 
speaker  as  customary  privileges  (though  not  quite,  in  his  modem 
language,  as  undoubted  rights)  at  the  commencement  of  every 
parliament.  But  the  house  of  commous  in  Elizabeth's  reign  con- 
I  tained  men  of  a  bold  and  steady  patriotism,  well  read  in  the  laws  and 
/  a:ecords  of  old  time,  sensible  to  the  dangers  of  their  country  and 
I  abuses  of  government,  and  conscious  that  it  was  their  privilege  and 
their  duty  to  watch  over  the  common  weal.  This  led  to  several 
conflicts  between  the  crown  and  parliament,  wherein,  if  the  former 
often  asserted  the  victory,  the  latter  sometimes  kept  the  field,  and 
was  left  on  the  whole  a  gainer  at  the  close  of  the  campaign. 

The  extant  documents  from  which  we  draw  our  knowledge  of 
constitutional  history  under  the  four  preceding  reigns  are  so  scanty, 
that  instances  even  of  a  successful  parliamentary  resistance  to  mea- 
sures of  the  crown  may  have  left  no  memorial.  The  debates  of 
parliament  are  not  preserved,  and  very  little  is  to  be  gained  from 
such  histories  as  the  age  produced.  The  complete  barrenness  indeed 
of  Elizabeth's  chrouiolers,  Hollingshed  and  Thin,  as  to  every  parlia- 
mentary or  constitutional  information,  speaks  of  itself  the  jealous 
tone  of  her  admiuistration.  Camden,  writing  to  the  next  genera- 
tion, though  far  from  an  ingenuous  historian,  is  somewhat  less 
under  restraint.  This  forced  silence  of  history  is  much  more  to  be 
suspected  after  the  use  of  printing  and  the  Heformation  than  in  the 
ages  when  monks  compiled  annals  in  their  convents,  reckless  of 
the  censure  of  courts,  because  independent  of  their  permission. 
Grosser  ignorance  of  public  transactions  is  undoubtedly  found  in  the 
chronicles  of  the  middle  ages ;  but  far  less  of  that  deliberate  men- 
dacity, or  of  that  insidious  suppression,  by  which  fear,  and  flattery, 
and  hatred,  and  the  thirst  of  gain,  have,  since  the  invention  of 
printing,  corrupted  so  much  of  historical  literature  throughout 
Europe.  We  begin,  however,  to  find  in  Elizabeth's  reign  more 
copious  and  unquestionable  documents  for  parliamentary  history. 
The  regular  journals  indeed  are  partly  lost ;  nor  would  those  which 
remain  give  us  a  sufficient  insight  into  the  spirit  of  parliament 
without  the  aid  of  other  sources.  But  a  volume  called  Sir  Simon 
B'Ewes's  Journal,  part  of  which  is  copied  from  a  manuscript  of 
Heywood  Towufiend,  a  member  of  all  parliaments  from  1580  to 
1601,  contains  minutes  of  the  most  interesting  debates  as  well  as 
transactions,  and  for  the  first  time  renders  us  acquainted  with  the 
names  of  those  who  swayed  an  English  house  of  commons. 
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§  11.  There  was  no  peril  more  alarming  to  this  kingdom  during 
the  queen's  reign  than  the  precariousness  of  her  life — a  thread 
whereon  its  tranquillity,  if  not  its. religion  and  independence,  was 
suspended.  Hence  the  commons  felt  it  an  imperious  duty  not  only 
to  recommend  her  to  marry,  hut,  when  this  was  delayed,  to  solicit 
that  some  limitations  of  the  crown  might  be  enacted  in  failure  of 
her  issue.  The  former  request  she  evaded  without  ever  manifesting 
much  displeasure,  though  not  sparing  a  hint  that  it  was  a  little 
beyond  the  province  of  parliament.  V^n  the  last  occasion  indeed 
that  it  was  preferred,  namely,  by  the  speaker  in  1575,  she  gave  what 
from  any  other  woman  must  have  appeared  an  assent,  and  almost  a 
promise.  But  about  declaring  the  succession  she  was  always  very 
sensible.  Through  a  policy  not  perhaps  entirely  selfish,  and  cer- 
tainly not  erroneous  on  selfish  principles,  she  was  determined  never 
to  pronounce  among  the  possible  competitors  for  the  throne.  Least 
of  all  could  she  brook  the  intermeddling  of  parliament  in  such  a  con- 
cern. The  commons  first  took  up  this  business  in  1562,  when  there 
had  begun  to  be  much  debate  in  the  nation  about  the  opposite  titles  of 
the  queen  of  Scots  and  lady  Catherine  Grey ;  and  especially  in  con- 
sequence of  a  dangerous  sickness  the  queen  had  just  experienced, 
and  which  is  said  to  have  been  the  cause  of  summoning  parliament. 
Their  language  is  wary,  praying  her  only  by  "proclamation  of 
certainty  already  provided,  if  any  such  be,"  alluding  to  the  will  of 
Heniy  VIII.,  "  or  else  by  limitations  of  certainty,  if  none  be,  to 
provide  a  most  gracious  remedy  in  this  great  necessity."  Elizabeth 
gave  them  a  tolerably  courteous  answer,  though  not  without  some 
intimation  of  her  dislike  to  this  address.  But  at  their  next  meeting, 
which  was  not  till  1566,  the  hope  of  her  own  marriage  having  grown 
fainter,  and  the  circumstances  of  the  kingdom  still  more  powerfully 
demanding  some  security,  both  houses  of  parliament  united,  with  a 
boldness  of  which  there  had  perhaps  been  no  example  for  more  than 
a  hundred  years,  to  overcome  her  repugnance.  Some  of  her  own 
council  among  the  peers  are  said  to  have  asserted  in  their  places 
that  ,the  queen  ought  to  be  obliged  to  take  a  husband,  or  that  a 
successor  should  be  declared  by  parliament  against  her  will.  She 
was  charged  with  a  disregard  to  the  state  and  to  posterity.  But 
this  great  princess  wanted  not  skill  and  coun^e  to  resist  this 
unusual  importunity  of  parliament.  The  peers,  who  had  forgotten 
their  customary  respectfulness,  wore  excluded  the  preseuce-chamber 
till  they  made  their  submission.  She  prevailed  on  the  commons, 
through  her  ministers  who  sat  there,  to  join  a  request  for  her 
marriage  with  the  more  unpalatable  alternative  of  naming  her  suc- 
cessor ;  and  when  this  request  was  presented,  gave  them  fair  words 
and  a  sort  of  assurance  that  their  desires  should  by  some  means  be 
fulfilled.    When  they  continued  to  dwell  on  the  same  topic  in  their 
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speeches,  she  sent  messages  through  her  miniflteis,  and  at  length  a 
positive  injunction  through  the  speaker,  that  they. should  proceed 
no  further  in  the  business.  The  house,  however,  was  not  in  a 
temper  for  such  ready  aoquiesoenoe  as  it  sometimes  displayed. 
Paul  Wentworth,  a  bold  and  plain-spoken  man,  moved  to  know 
whether  the  queen's  command  and  inhibitioa  that  they  should  no 
longer  dispute  of  the  matter  of  succession,  were  not  against  their 
liberties  and  privileges.  This  caused,  as  we  are  told,  long  debates, 
which  do  not  appear  to  have  terminated  in  any  resolution.  But, 
more  probably  having  passed  than  we  know  at  present,  the  queen, 
whose  haughty  temper  and  tenaciousness  of  prerogative  were  always 
within  cheok  of  her  discretion,  several  days  after  announced  through 
the  speaker  that  she  revoked  her  two  former  commandments; 
''which  revocation,"  says  the  journal,  ''was  taken  by  the  houso 
most  joyfully,  with  hearty  prayer  and  thanks  for  the  same."  At  the 
dissolution  of  this  parliament,  which  was  perhaps  determined  upon 
in  consequence  of  their  steadiness,  Elizabeth  alluded,  in  addressing 
them,  with  no  small  bitterness  to  what  had  occurred. 

This  is  the  most  serious  disagreement  on  record  between  the 
crown  and  the  commons  since  the  days  of  Richard  U.and  Henry  lY. 
Doubtless  the  queen's  indignation  was  excited  by  the  nature  of  the 
subject  her  parliament  ventured  to  discuss,  still  more  than  by  her 
general  disapprobation  of  their  interference  in  matters  of  state!  It 
was  an  endeavour  to  penetrate  the  great  secret  of  her  reign,  in  pre- 
serving which  she  conceived  her  peace,  dignity,  and  personal  safety 
to  be  bound  up.  And  if,  as  Cecil  seems  justly  to  have  thought,  no 
limitations  of  the  crown  could  at  that  time  have  been  effected 
without  much  peril  and  inconvenience,  we  may  find  some  apolc^y 
for  her  warmth  about  their  precipitation  in  a  business  which,  even 
according  to  our  present  constitutional  usage,  it  would  naturally 
be  for  the  government  to  bring  forward.  It  is  to  be  collected  from 
Wentw<»:th'8  motion,  that  to  deliberate  on  subjects  affecting  the 
commonwealth  was  reckoned,  by  at  least  a  large  part  of  the  house 
of  commons,  one  of  their  ancient  privileges  and  liberties.  This 
was  not  one  which  Elizabeth,  however  she  had  yielded  for  the 
moment 'in  revoking  her  prohibition,  ever  designed  to  concede  to 
them.  Such  was  her  frugality,  that,  although  she  had  remitted  a 
subsidy  granted  in  this  session,  alleging  the  very  honourable  reason 
that,  knowing  it  to  have  been  voted  in  expectation  o£  some  settle- 
ment of  the  succession,  she  would  not  accept  it  when  that  im- 
plied condition  had  not  been  fulfilled,  she  was  able  to  pass  five  years 
without  again  convoking  her  people. 

§  12.  A  parliament  met  in  April,  1571,  when  the  lord  keeper 
Bacon,  in  answer  to  the  speaker's  customary  request  for  freedom  of 
speech  in  the  commons,  said  that "  her  majesty  having  experience 
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of  late  of  some  disorder  and  certain  offences,  which,  though  they  were 
not  punished,  yet  were  they  offences  still,  and  so  must  be  accounted, 
they  would  therefore  do  well  to  meddle  with  no  matters  of  state 
but  such  as  should  be  propounded  imto  them,  and  to  occupy  them- 
selves in  other  matters  concerning  the  commonwealth." 

The  commons  so  far  attended  to  this  intimation  that  no  pro- 
ceedings about  the  succession  appear  to  have  taken  place  in  this 
parliament,  except  such  as  were  calculated  to  giatify  the  queen. 
We  may  perhaps  except  a  bill  attainting  the  queen  of  Scots,  which 
was  rejected  in  the  upper  house.  But  they  entered  for  the  first 
time  on  a  new  topic,  which  did  not  cease  for  the  rest  of  this  reign 
to  furnish  matter  of  contention  with  their  sovereign.  The  party 
called  puritan,  including  such  as  charged  abuses  on  the  actual 
government  of  the  church,  as  well  as  those  who  objected  to  part  of 
its  lawful  discipline,  had,  not  a  little  in  consequence  of  the  absolute 
exclusion  of  the  catholic  gentry,'  obtained  a  very  considerable  strength 
in  the  commons.  But  the  queen  valued  her  ecclesiastical  supre- 
macy more  tban  any  part  of  her  prerogative.  Kext  to  the  succes- 
sion of  the  crown,  it  was  the  point  she  could  least  endure  to  be 
touched.  The  house  had  indeed  resolved,  upon  reading  a  bill  the 
first  time  for  reformation  of  the  Common  Prayer,  that  petition  be 
made  to  the  queen's  majesty  for  her  licence  to  proceed  in  it  before  it 
should  be  farther  dealt  in.  But  Strickland,  who  had  proposed  it, 
was  sent  for  to  the  council,  and  restrained  from  appearing  again  in 
his  place,  though  put  under  no  confiuement.  This  was  noticed  as 
an  infringement  of  their  liberties.  The  ministers  endeavoured  to 
excuse  his  detention,  as  not  intended  to  lead  to  any  severity,  nor 
occasioned  by  anything  spoken  in  that  house,  but  on  account  of  his 
introducing  a  bill  against  the  prerogative  of  the  queen,  which  was 
not  to  be  tolerated.  And  instances  were  quoted  of  animadversion 
on  speeches  made  in  parliament.  But  Mr.  Yelverton  maintained 
that  all  matters  not  treasonable,  nor  too  much  to  the  derogation  of 
the  imperial  crown,  were  tolerable  there,  where  all  things  came  to  be 
considered,  and  where  there  was  such  fulness  of  power  as  even  the 
right  of  the  crown  was  to  be  determined,  which  it  would  be  high 
treason  to  deny.  Princes  were  to  have  their  prerc^atives,  but  yet 
to  be  confined  within  reasonable  limits.  The  queen  could  not  of 
herself  make  laws,  neither  could  she  break  them.  This  was  the 
true  voice  of  English  liberty,  not  so  new  to  men's  ears  as  Hume  has 
imagined,  though  many  there  were  who  would  not  forfeit  the 
court's  favour  by  uttering  it.  In  the  affair  of'  Strickland  it  became 
80  evident  that  the  commons  would  at  least  address  the  queen  to 
restore  him,  that  she  adopted  the  course  her  usual  prudence  indi- 
cated, and  permitted  his  return  to  his  house.  But  she  look  the 
reformation  of  ecclesiastical  abuses  out  of  their  bauds,  sending  word 
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that  she  would  have  some  articles  for  that  purpose  executed  hy  the 
bishops  under  her  loyal  supremacy,  and  not  dealt  in  by  parliament. 
This  did  not  prevent  the  commons  from  proceeding  to  send  up 
some  bills  in  the  upper  house,  where,  as  was  natural  to  expect, 
they  fell  to  the  ground. 

This  session  is  also  remarkable  for  the  first  marked  complaints 
against  some  notorious  abuses  which  defaced  the  civil  government 
of  Elizabeth.  A  member  having  rather  prematurely  suggested  the 
offer  of  a  subsidy,  several  complaints  were  made  of  irregular  and 
oppressive  practices,  and  Mr.  Bell  said  that  licences  granted  by  the 
crown  and  other  abuses  galled  the  people,  intimating  also  that  the 
subsidy  should  be  accompanied  by  a  redress  of  grievances,  lliis 
occasion  of  introducing  the  subject,  though  strictly  constitutional, 
was  likely  to  cause  displeasure.  The  speaker  informed  them  a  few 
days  after  of  a  message  from  the  queen  to  spend  little  time  in 
motions,  and  make  no  long  speeches.  And  Bell,  it  appears,  having 
been  sent  for  by  the  council,  came  into  the  house  *'  with  such  an 
amazed  countenance,  that  it  daunted  all  the  rest,"  who  for  many 
days  durst  not  enter  on  any  matter  of  importance.  It  became  the 
common  whisper,  that  no  one  must  speak  against  licences,  lest 
the  queen  and  council  should  be  angry.  And,  at  the  close  of  the 
sesMon,  the  lord  keeper  severely  reprimanded  those  audacious, 
arrogant,  and  presumptuous  members,  who  had  called  her  Majesty's 
grants  and  prerogatives  in  question,  meddling  with  matters  neither 
pertaining  to  them,  nor  within  the  capacity  of  their  understanding. 

§  13.  The  parliament  of  1572  seemed  to  give  evidence  of  their 
inheriting  the  spirit  of  the  last  by  choosing  Mr.  Bell  for, their 
speaker.^  But  very  little  of  it  appeared  in  their  proceedings.  In 
their  first  short  session,  chiefly  occupied  by  the  business  of  the 
queen  of  Scots,  the  most  remarkable  circumstances  are  the  following. 
The  commons  were  desirous  of  absolutely  excluding  Mary  from 
inheriting  the  crown,  and  even  of  taking  away  her  life,  and  had 
prepared  bills  with  this  intent.  But  Elizabeth,  constant  to  her 
mysterious  policy,  made  one  of  her  ministers  inform  them  that  she 
would  neither  have  the  queen  of  Soots  enabled  or  disabled  to 
succeed,  and  willed  that  the  bill  respecting  her  should  be  drawn  by 
her  council :  and  that  in  the  meantime  the  house  should  not  enter 
on  any  speeches  or  arguments  on  that  matter.  Another  circum- 
stance worthy  of  note  in  this  session  is  a  signification,  through  the 
speaker,  of  her  majesty's  pleasure  that  no  bills  concerning  religion 
should  be  received,  unless  they  should  be  first  considered  and 

ft  Bell,  I  enppoee.  had  reooDciled  himself  hetween  this  servant  of  the  house  and  the 

to  the  court,  which  would  have  approved  government.    Proofs  or  presumptions  of 

no  speaker  chosen  without  its  recommenda-  this  are  not  nnfrequent. 
tiou.    There  was  always  an  understanding 
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approved  by  the  clergy,  and  requiriog  to  see  certain  bills  touching 
rites  and  ceremonies  that  had  been  read  in  the  house.  The  bills 
were  accordingly  ordered  to  be  delivered  to  her,  with  a  humble 
prayer  that,  if  she  should  dislike  them,  she  would  not  conceive  an 
ill  opinion  of  the  house,  or  of  the  parties  by  whom  they  were 
preferred. 

§  14.  The  submissiveness  of  this  parliament  was  doubtless  owing 
to  the  queen's  vigorous  dealings  with  the  last.  At  their  next  meet- 
ing, which  was  not  till  February  1575-6,  Peter  Wentworth,  brother 
I  believe  of  the  person  of  that  name  before-mentioned  (p.  130), 
broke  out,  in  a  speech  of  uncommon  boldness,  against  her  arbitrary 
encroachments  on  their  privileges.  The  liberty  of  free  speech,  he 
said,  had  in  the  two  last  sessions  been  so  many  ways  infringed,  that 
they  were  in  danger,  while  they  contented  themselves  with  the 
name,  of  losing  and  foregoing  the  thing.  It  was  common  for  a 
rumour  to  spread  through  that  house,  **  the  queen  likes  or  dislikes 
such  a  matter ;  beware  what  you  do."  Messages  were  even  some- 
times brought  down  either  commanding  or  inhibiting,  very  injurious 
to  the  liberty  of  debate.  He  instanced  that  in  the  last  session 
restraining  the  house  from  dealing  in  matters  of  religion ;  against 
which  and  against  the  prelates  he  inveighed  with  great  acrimony. 
With  still  greater  indignation  he  spoke  of  the  queen's  refusal  to 
assent  to  the  attainder  of  Mary ;  and,  after  surprising  the  house  by 
the  bold  words,  *'  none  is  without  fault,  no,  not  our  noble  queen, 
but  lias  committed  great  and  dangerous  faults  to  herself,"  went  on 
to  tax  her  with  ingratitude  and  unkindness  to  her  subjects,  in  a 
strain  perfectly  free  indeed  from  disaifection,  but  of  more  rude 
censure  than  any  kings  would  put  up  with. 

This  direct  attack  upon  the  sovereign  in  matters  relating  to  her 
public  administration  seems  no  doubt  unparliamentary;  though 
neither  the  rules  of  parliament  in  this  respect,  nor  even  the  consti- 
tutional principle,  were  so  strictly  understood  as  at  present.  But 
it  was  part  of  Elizabeth's  character  to  render  herself  extremely 
prominent,  and,  as  it  were,  responsible  in  public  esteem  for  every 
important  measure  of  her  government.  It  was  difficult  to  consider 
a  queen  as  acting  merely  by  the  advice  of  ministers  who  protested 
in  parliament  that  they  had  laboured  in  vain  to  bend  her  heart  to 
their  counsels.  The  doctrine  that  some  one  must  be  responsible  for 
every  act  of  the  crown  was  yet  perfectly  unknown ;  and  Elizabeth 
would  have  been  the  last  to  adopt  a  system  so  inglorious  to 
monarchy.  But  Wentworth  had  gone  to  a  length  which  alarmed 
the  house  of  commons.  They  judged  it  expedient  to  prevent  an 
unpleasant  interference  \)j  sequestering  their  member,  and  appoint- 
ing a  committee  of  all  the  privy  councillors  in  the  house  to 
examine  him.     Wentworth  declined  their  authority,  till    they 
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assured  him  that  they  sat  as  members  of  the  commotis  -and  not  as 
councillors.  After  a  long  examination,  in  which  he  not  only 
behaved  with  intrepidity,  but,  according  to  his  own  statement, 
reduced  them  to  confess  the  truth  of  all  he  advanced,  they  made  a 
report  to  the  house,  who  committed  him  to  the  lower.  He  had 
lain  there  a  month  when  the  queen  sent  word  that  she  remitted  her 
displeasure  towards  him,  and  referred  his  enlargement  to  the  house, 
who  released  him  upon  a  reprimand  from  the  speaker,  and  an 
acknowledgment  of  his  fault  upon  his  knees.  In  this  commitment 
of  Wentworth  it  can  hardly  be  said  that  there  was  anything, 
as  to  the  main  point,  by  which  the  house  sacrificed  its  acknow- 
ledged privileges.  In  later  instances,  and  even  in  the  reign  of 
George  I.,  members  have  been  committed  for  much  less  indecent 
reflections  on  the  sovereign. 

The  queen  had  no  reason  upon  the  whole  to  be  ill-pleased 
with  this  parliament,  nor  was  she  in  haste  to  dissolve  it,  though 
there  was  a  long  intermission  of  its  sessions.  The  next  was  in 
1581,  when  the  chancellor,  on  confirming  a  new  speaker,  did  not 
fail  to  admonish  him  that  the  house  of  commons  should  not  inter- 
meddle in  anything  touching  her  majesty's  person  or  estate,  or 
church  government.  I'hey  were  supposed  to  disobey  this  injunction, 
and  fell  under  the  queen's  displeasure,  by  appointing  a  public  fast 
on  their  own  authority,  though  to  be  enforced  on  none  but  them- 
selves. This  trifling  resolution,  which  showed  indeed  a  little  of  the 
puritan  spirit,  passe'd  for  an  encroachment  on  the  supremacy,  and 
was  only  expiated  by  a  humble  apology.  It  is  not  till  the  month 
of  Febmary  1587-8,  that  the  zeal  for  ecclesiastical  reformation 
overcame  in  some  measure  the  terrors  of  power,  but  with  no  better 
success  than  before.  A  Mr.  Cope  offered  to  the  house,  we  are 
informed,  a  bill  and  a  book,  the  former  annulling  all  laws  respecting 
ecclesiastical  government  then  in  force,  and  establishing  a  certain 
new  form  of  common  prayer  contained  in  the  latter.  The  speaker 
interposed  to  prevent  this  bill  from  being  read,  on  the  ground  that* 
her  majesty  had  commanded  them  not  to  meddle  in  this  matter. 
Several  members  however  spoke  in  favour  of  hearing  it  read,  and 
the  day  passed  in  debate  on  this  subject.  Before  they  met  again 
the  queen  sent  for  the  speaker,  who  delivered  up  to  her  the  bill  and 
book.  Next  time  that  the  house  sat  Mr.  Wentworth  insisted  that 
some  questions  of  his  proposing  should  be  read.  These  queries  were 
to  the  following  purport :  **  Whether  this  council  was  not  a  place 
for  any  member  of  the  same,  freely  and  without  control,  by  bill  or 
speech,  to  utter  any  of  the  griefs  of  this  commonwealth  ?  Whether 
there  be  any  council  that  can  make,  add,  or  diminish  from  the  laws 
of  the  realm,  but  only  this  council  of  parliament  ?  Whether  it  be 
not  against  the  orders  of  this  council  to  make  any  secret  or  matter 
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of  weight,  which  is  here  in  hand,  known  to  the  prince  or  any  other, 
without  consent  of  the  house  ?  Whether  the  speaker  may  overrule 
the  house  in  any  matter  or  cause  in  question  ?  Whether  the  prince 
and  state  can  continue  and  stand,  and  -he  maintained,  without  this 
council  of  parliament,  not  altering  the  government  of  the  state  ?" 
lliese  questions  serjeant  Pickering,  the  speaker,  instead  of  reading 
them  to  the  house,  showed  to  a  c6uriier,  through  whose  means 
Wentworth  was  committed  to  the  Tower.  Mr.  Cope,  and  those  who 
had  spoken  in  favour  of  his  motion,  underwent  the  same  fate ;  and, 
notwithstanding  some  notice  taken  of  it  in  the  house,  it  does  nob 
appear  that  they  were  set  at  hherty  before  its  dissolution,  which 
ensued  in  three  weeks. 

Elizabeth,  whose  reputation  for  consistency,  which  haughty 
princes  overvalue,  was  engaged  in  protecting  the  established 
hierarchy,  must  have  experienced  not  a  little  vexation  at  the 
perpetual  recurrence  of  complaints  which  the  unpopularity  of  that 
order  drew  fi-om  every  parliament.  The  speaker  of  that  summoned 
in  1593  received  for  answer  to  bis  request  of  liberty  of  speech,  that 
it  was  granted,  '*  but  not  to  speak  every  one  what  he  listeth,  or 
what  Cometh  into  his  brain  to  utter ;  their  privilege  was  ay  or  no. 
Wherefore,  Mr.  Speaker,"  continues  the  lord  keeper  Pickering, 
"her  majesty's  pleasure  is,  that  if  you  perceive  any  idle  heads 
which  will  not  stick  to  hazard  their  own  estates,  which  will  meddle 
with  reforming  the  church  and  transforming  the  commonwealth, 
and  do  exhibit  such  bills  to  such  purpose,  that  you  receive  them 
not,  until  they  be  viewed  and  considered  by  those  who  it  is  fitter 
should  consider  of  such  things,  and  can  better  judge  of  them."  It 
seems  not  improbable,  that  this  admonition,  which  indeed  is  in  no 
unusual  style  for  this  -reign,  was  suggested  by  the  expectation  of 
some  nnpleasing  debate.  For  we  read  tbat  the  very  first  day  of  the 
session,  though  the  commons  had  adjourned  on  account  of  the 
speaker's  illness,  the  unconquerable  Peter  Wentworth,  with  another 
member,  presented  a  petition  to  the  lord  keeper,  desiiing  **  the  lords 
of  the  upper  house  to  join  with  them  of  the  lower  in  imploring  her 
majesty  to  entail  the  succession  of  the  crown,  for  which  they  had 
already  prepared  a  bill."  This  step,  which -may  seem  to  us  rather 
arrogant  and  unparliamentary,  drew  down,  as  they  must  have 
expected,  the  queen's  indignation.  They  were  summoned  before  the 
council,  and  committed  to  different  prisons.  A  few  days  afterwards 
a  bill  for  reforming  the  abuses  of  ecclesiastical  courts  was  presented 
by  Morice,  attorney  of  the  court  of  wards,  and  underwent  some 
discussion  in  the  house.  But  the  queen  sent  for  the  speaker,  and 
expressly  commanded  that  no  bill  touching  matters  of  state  or 
reformation  of  causes  ecclesiastical  should  be  exhibited ;  and  if  any 
such  should  be  offered,  enjoining  him  on  hijs  idlegiance  not  to  read 
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it.  It  was  the  custom  at  that  time  for  the  speaker  to  read  and 
expound  to  the  house  all  the  bills  that  any  member  offered.  Morice 
himself  was  committed  to  safe  custody,  from  which  he  wrote  a 
spirited  letter  to  'lord  Burleigh,  expressing  his  sorrow  for  having 
otl'ended  the  queen,  but  at  the  same  time  his  resolution  "  to  strive," 
he  says,  *'  while  his  life  should  last,  for  freedom  of  conscience,  public 
justice,  and  the  liberties  of  his  country."  Some  days  after,  a. 
motion  was  made  that,  as  some  places  might  complain  of  paying 
subsidies,  their  representatives  not  having  been  consulted  nor  been 
present  when  they  were  granted,  the  house  should  address  the  queen 
to  set  their  members  at  liberty.  But  the  ministers  opposed  this, 
as  likely  to  hurt  those  whose  good  was  sought,  her  majesty  being 
more  likely  to  release  them  if  left  to  her  own  gracious  disposition. 
It  does  not  appear  however  that  she  did  so  during  the  session,  which 
lasted  above  a  month. 

§  15.  The  admonitions  not  to  abuse  freedom  of  speech,  which  had 
become  almost  as  much  matter  of  course  as  the  request  for  it,  were 
repeated  in  the  ensuing  parliaments  of  1597  and  1601.  Nothing 
more  remarkable  occurs  in  the  former  of  these  sessions  than  an 
address  to  the  queen  against  the  enormous  abuse  of  monopolies. 
The  crown  either  possessed  or  assumed  the  prerogative  of  regulating 
almost  all  matters  of  commerce  at  its  discretion.  Patents  to  deal 
exclusively  in  particular  articles,  generally  of  foreign  growth,  but 
reaching  in  some  instances  to  such  important  necessaries  of  life  as 
salt,  leather,  and  coal,  had  been  lavishly  granted  to  the  courtiers, 
with  little  direct  advantage  to  the  revenue.  They  sold  them  to 
companies  of  merchants,  who  of  course  enhanced  the  price  to  the 
utmost  ability  of  the  purchaser.  This  business  seems  to  have  been 
purposely  protracted  by  the  ministers  and  the  speaker,  who,  in  this 
reign.  Was  usually  in  the  court's  interests,  till  the  last  day  of  the 
session ;  when,  in  answer  to  his  mention  of  it,  the  lord  keeper  said 
that  the  queen  "  hoped  her  dutiful  and  loving  subjects  would  not 
take  away  her  prerogative,  which  is  the  choicest  flower  in  her 
garden,  and  the  principal  and  head  pearl  in  her  crown  and  diadem ; 
but  would  rather  leave  that  to  her  disposition,  promising  to  examine 
all  patents,  and  to  abide  the  touchstone  of  the  law."  This  answer, 
though  less  stern  than  had  been  usual,  was  merely  evasive :  and  in 
the  session  of  1601  a  bolder  and  more  successful  attack  was  made 
on  the  administration  than  this  reign  had  witnessed.  The  grievance 
of  monopolies  had  gone  on  continually  increasing ;  scarce  any  article 
was  exempt  from  these  oppressive  patents.  When  the  list  of  them 
was  read  over  in  the  house,  a  member  exclaimed,  ^  Is  not  bread 
among  the  number?"  The  house  seemed  amazed :  "  Nay,"  said  he, 
•*if  no  remedy  is  found  for  these,  bread  will  be  there  before  the 

-^xt  parliament."    Every  tongue  seemed  now  unloosed :  each  as  if 
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emulously  deBcanting  on  the  injuries  of  the  place  he  represented. 
It  was  vain  for  the  courtiers  to  withstand  this  torrent.  Kaleigh,  no 
small  gainer  himself  hy  some  monopolies,  after  making  what  excuse 
he  could,  offered  to  give  them  up.  Robert  Cecil  the  secretary,  and 
Bacon,  talked  loudly  of  the  prerogative,  and  endeavoured  at  least  to 
persuade  the  house  that  it  would  he  fitter  to  proceed  by  petition 
to  the  queen  than  by  a  bill.  But  it  was  properly  answered  that 
nothing  had  been  gained  by  petitioning  in  the  last  parliament. 
After  four  days  of  eager  debate,  and  more  heat  than  had  ever  been 
witnessed,  this  ferment  was  suddenly  appeased  by  one  of  those  well- 
timed  concessions  by  which  skilful  princes  spare  themselves  the 
mortification  of  being  overcome.  Elizabeth  sent  down  a  message 
that  she  would  revoke  all  grants  that  should  be  found  injurious  by 
fair  trial  flt  law:  and  Cecil  rendered  the  somewhat  ambiguous 
generality  of  this  expression  more  satisfactory  by  an  assurance  that 
the  existing  patents  should  all  be  repealed,  and  no  more  be  granted. 
This  yictory  filled  the  commons  with  joy,  perhaps  the  more  from 
being  rather  unexpected.  They  addressed  the  queen  with  rapturous 
and  hyperbolical  acknowledgments,  to  which  she  answered  in  an 
affectionate  strain,  glancing  only  with  an  oblique  irony  at  some  of 
those  movers  in  the  debate,  whom  in  her  earlier  and  more  vigorous 
years  she  would  have  keenly  reprimanded.  She  repeated  this  a 
little  more  plainly  at  the  close  of  the  session,  but  still  with  com- 
mendation of  the  body  of  the  conmions.  So  altered  a  tone  must  be 
ascribed  partly  to  the  growing  spirit  she  perceived  in  her  subjects, 
but  partly  also  to  those  cares  which  clouded  with  listless  melancholy 
the  last  scenes  of  her  illustrious  life. 

The  discontent  that  vented  itself  against  monopolies  was  not  a 
little  excited  by  the  increasing  demands  which  Elizabeth  was 
compelled  to  make  upon  the  commons  in  all  her  latter  parliaments. 
Though  it  was  declared,  in  the  preamble  to  the  subsidy  bill  of 
1593,  that  "these  large  and  unusual  grants,  made  to  a  most 
excellent  princess  on  a  most  pressing  and  extraordinary  occasion, 
should  npt  at  any  time  hereafter  be  drawn  into  a  precedent,"  yet  an 
equal  sum  was  obtained  in  1597,  and  one  still  greater  in  1601,  but 
money  was  always  reluctantly  given,  and  the  queen's  early  frugality 
had  accustomed  her  subjects  to  very  low  taxes ;  so  that  the  debates 
on  the  supply  in  1601,  as  handed  down  to  us  by  Townsend,  exhibit 
a  lurking  ill-humour  which  would  find  a  better  occasion  to  break 
forth. 

§  16.  The  house  of  commons,  upon  a  review  of  Elizabeth's  reign, 
was  very  far,  on  the  one  hand  from  exercising  those  constitutional 
rights  which  have  long  since  belonged  to  it,  or  even  those  which  by 
ancient  precedent  it  might  have  claimed  as  its  own;  yet,  on  the 
other  bandy  was  not  quite  so  servile  and  submissive  an  assembly  as 
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an  artful  historian  has  represented  it.  If  many  of  its  members 
were  but  creatures  of  power,  if  the  majority  was  often  too  readily 
intimidated,  if  the  bold  and  honest,  but  not  very  judicious,  Went- 
worths  were  but  feebly  supported,  when  their  impatience  hurried 
them  beyond  their  colleagues,  there  was  still  a  considerable  party, 
sometimes  carrying  the  house  along  with  them,  who  with  patient 
resolution  and  inflexible  aim  recurred  in  every  session  to  the 
assertion  of  that  one  great  privilege  which  their  sovereign  contested, 
the  right  of  parliament  to  inquire  into  and  suggest  a  remedy  for 
every  public  mischief  or  danger.  It  may  be  remarked  that  the 
ministers,  such  as  Knollys,  Hatton,  and  Robert  Cecil,  not  only  sat 
among  the  commons,  but  took  a  very  leading  part  in  their  dis- 
cussions :  a  proof  that  the  influence  of  argument  could  no  more  be 
dispensed  with  than  that  of  power.  This,  as  I  conceive;  will  never 
be  the  case  in  any  kingdom  where  the  assembly  of  the  estates  is 
quite  subservient  to  the  crown.  Nor  should  we  put  out  of  con- 
sideration the  manner  in  which  the  commons  were  composed. 
Sixty-two  members  were  added  at  different  times  by  Elizabeth  to 
the  representation,  as  well  from  places  which  had  in  earlier  times 
discontinued  their  franchise,  as  from  those  to  which  it  was  first 
granted  ;  a  very  large  proportion  of  them  petty  boroughs,  evidently 
under  the  influence  of  the  crown  or  peerage.  This  had  been  the 
policy  of  her  brother  and  sister,  in  order  to  counterbalance  the 
country  gentlemen,  and  find  room  for  those  dependents  who  had 
no  natural  interest  to  return  them  to  parliament.  The  ministry  took 
much  pains  with  elections,  of  which  many  proofs  remain.  The  house 
accordingly  was  filled  with  placemen,  civilians,  and  common  lawyers 
grasping  at  preferment.  The  slavish  tone  of  these  persons,'  as  we 
collect  from  the  minutes  of  D'Ewes,  is  strikingly  contrasted  with  the 
manliness  of  independent  gentlemen.  And  as  the  house  was  by  no 
means  very  fully  attended,  the  divisions,  a  few  of  which  are  recorded, 
running  from  200  to  250  in  the  aggregate,  it  may  be  perceived  that 
the  court,  whose  followers  were  at  hand,  would  maintain  a  formidable 
influence.  But  this  influence,  however  pernicious  to  the  integrity 
of  parliament,  is  distinguishable  from  that  exertion  of  almost 
absolute  prerogative  which  Hume  has  assumed  as  the  sole  spring  of 
Elizabeth's  government,  and  would  never  be  employed  till  some 
deficiency  of  strength  was  experienced  in  the  other. 

§  17.  D*Ewes  has  preserved  a  somewhat  remarkable  debate  on 
a  bill  presented  in  the  session  of  1671,  in  order  to  render  valid 
elections  of  non-resident  burgesses.  According  to  the  tenor  of  the 
king's  writ,  confirmed  by  an  act  passed  under  Henry  V.,  every  city 
and  borough  was  required  to  elect  none  but  members  of  their  own 
community.  To  this  provision,  as  a  seat  in  the  commons'  house  grew 
more  an  object  of  general  ambition,  while  many  boroughs  fell  into 
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oomparatiye  decay,  less  and  less  attention  had  been  paid  ;  till,  the 
greater  part  of  the  borough  representatives  having  become  strangers, 
it  was  deemed,  by  some,  expedient  to  repeal  the  ancient  statute,  and 
give  a  sanction  to  the  innovation  that  time  had  wrought ;  while 
others  contended  in  favour  of  the  original  usage,  and  seemed 
anxious  to  restore  its  vigour.  It  was  alleged  that  persons  able  and 
fit  for  so  great  an  employment  ought  to  be  preferred  without  regard 
to  their  inhabitancy ;  since  a  man  could  not  be  presumed  to  be  the 
wiser  for  being  a  resident  burgess :  and  that  the  whole  body  of 
the  realm,  and  the  service  of  the  same,  was  rather  to  be  respected 
than  any  private  regard  of  place  or  person.  This  is  a  remarkable, 
and  perhaps  the  earliest  assertion,  of  an  important  constitutional 
principle,  that  each  member  of  the  house  of  commons  is  deputed 
to  serve,  not  only  for  his  constituents,  but  for  the  whole  kingdom ; 
a  principle  which  marks  the  distinction  between  a  modem  English 
parliament  and  such  deputations  of  the  estates  as  were  assembled  in 
several  continental  kingdoms ;  a  principle  to  which  the  house  of 
oommons  is  indebted  for  its  weight  and  dignity,  as  well  as  its 
beneficial  efficiency,  and  which  none  but  the  servile  worshippers  of 
the  populace  are  ever  found  to  gainsay.  It  is  obvious  that  such  a 
principle  could  never  obtain  currency,  or  even  be  advanced  on  any 
plausible  ground,  until  the  law  for  the  election  of  resident  burgesses 
had  gone  into  disuse.  The  bill  was  committed  by  a  majority ;  but, 
as  no  further  entry  appears  in  tho  Journals,  we  may  infer  it  to 
have  dropped. 

It  jnay  be  mentioned,  as  not  unconnected  with  this  subject,  that 
in  the  same  session  a  fine  was  imposed  on  the  borough  of  Westbury 
for  receiving  a  bribe  of  four  pounds  from  Thomas  Long,  ''  being  a 
very^simple  man  and  of  small  capacity  to  serve  in  that  place ;"  and 
the  mayor  was  ordered  to  repay  the  money.  Long,  however,  does 
not  seem  to  have  been  expelled.  This  is  the  earliest  ijrecedent  on 
record  for  the  punishment  of  bribery  in  elections. 

§  18.  We  shall  find  an  additional  proof  that  the  house  of  commons 
under  the  Tudor  princes,  and  especially  Elizabeth,  was  not  so  feeble 
and  insignificant  an  assembly  as  has  been  often  insinuated,  if  we 
look  at  their 'frequent  assertion  and  ojadual  acquisition  of  those 
peculiar  authorities  and  immunities  which  constitute  what  is  called 
privilege  of  parliament.  Of  these,  the  first,  in  order  of  time  if  not 
of  importance,  was  their  exemption  from  arrest  on  civil  process 
during  their  session.  Several  instances  occurred  under  the  Planta- 
genet  dynasty  where  this  privilege  was  claimed  ahd  admitted  ;  but 
generally  by  means  of  a  distinct  act  of  parliament,  or  at  least  by  a 
writ  of  privilege  out  of  chancery.  The  house  of  commons  for  the 
first  time  took  upon  themselves  to  avenge  their  own  injury  in  1643, 
when  the  remarkable  case  of  George  Ferrers  occurred.    This  is 
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related  in  detail  by  Hollingshed,  and  is  perhaps  the  only  piece  of 
constitutional  information  we  owe  to  him.  Without  repeating  all 
the  circumstances,  it  will  be  sufficient  here  to  mention  that  the 
commons  sent  their  serjeant  with  his  maoe  to  demand  the  release 
of  Ferrers,  a  burgess  who  had  been  arrested  on  his  way  to  the 
house;  that  the  gaolers  and  sheriffs  of  London  having  not  only 
refused  compliance,  but  ill-treated  the  serjeant,  they  compelled 
them,  as  well  as  the  sheriffs  of  London,  and  even  the  plaintive  who 
had  sued  the  writ  against  Ferrers,  to  appear  at  the  bar  of  the  house, 
and  committed  them  to  prison  ;  and  that  the  king,  in  the  presence 
of  the  judges,  confirmed  in  the  strongest  manner  this  assertion  of 
privilege  by  the  commons.  It  was,  however,  so  far  at  least  as  our 
knowledge  extends,  a  very  important  novelty  in  constitutional 
practice ;  not  a  trace  occurring  in  any  former  instance  on  record, 
either  of  a  party  being  delivered  from  arrest  at  the  mere  demand  of 
the  serjeant,  or  of  any  one  being  committed  to  prison  by  the  sole 
authority  of  the  house  of  commons.  Such  im^K)i'tant  powers  were 
not  likely  to  be  thrown  away,  though  their  exertion  might  not 
always  be  thought  expedient.  The  commons  had  sometimes 
recourse  to  a  writ  of  privilege  in  order  to  release  their  members 
under  arrest,  and  did  not  repeat  the  proceeding  in  Ferrer's  case  till 
that  of  Smalley,  a  member's  servant  in  1575,  whom  they  sent  their 
serjeant  to  deliver.  It  is  to  be  observed  that  the  privilege  of 
immunity  extended  to  the  menial  servants  of  members,  till  taken 
away  by  the  statute  of  George  III.  Several  persons  however  were, 
at  different  times,  under  Mary  and  Elizabeth,  committed  by  the 
house  to  the  Tower,  or  to  the  custody  of  their  own  serjeant,  for 
assaults  on  their  members.  Smalley  himself,  above  mentioned,  it 
having  been  discovered  that  he  had  fraudulently  procured  this 
arrest,  in  order  to  get  rid  of  the  debt,  was  committed  for  a  month, 
and  ordered  to  pay  the  plaintiff  one  hundred  pounds,  which  was 
possibly  the  amount  of  what  he  owed.  One  also,  who  had  served 
a  subpcena  out  of  the  star  chamber  on  a  member  in  the  session  of 
1584,  was  not  only  put  in  confinement,  but  obliged  to  pay  the 
party's  expenses  before  they  would  discharge  him,  making  his 
humble  submission  on  his  knees.  This  is  the  morfe  remarkable, 
inasmuch  as  the  chancellor  had  but  just  before  made  answer  to  a 
committee  deputed  **  to  signify  to  him  how,  by  the  ancient  liberties 
of  the  house,  the  members  thereof  are  privileged  from  being  served 
with  subpoenas,"  that  "  he  thought  the  house  had  no  such  privilege, 
nor  would  he  allow  any  precedents  for  it,  unless  they  had  also  been 
ratified  in  the  court  of  chancery."  They  continued  to  enforce  this 
summary  mode  of  redress  with  no  objection,  so  far  as  appears  by 
any  other  authority,  till,  before  the  end  of  the  queen's  reign,  it  had 
become  their  established  law  of  privilege  'Hhat  no  subpoena  or 
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snmmpns  for  the  attendance  of  a  member  in  any  other  court  ought 
to  be  served,  without  leave  obtained  or  information  given  to  the 
house;  and  that  the  persons  who  procured  or  served  such  process 
were  guilty  of  a  breach  of  privilege,  and  were  punishable  by 
commitment  or  othei-wise,  by  the  order  of  the  house.*'  The  great 
importance  of  such  a  privilege  was  the  security  it  furnished,  when 
fully  claimed  and  acted  upon,  against  those  irregular  detentions  and 
examinations  by  the  council,  and  which,  in  despite  of  the  promised 
liberty  of  speech,  had,  as  we  have  seen,  oppressed  some  of  their 
most  distinguished  members.  But  it  must  be  owned  that,  by  thus 
suspending  all  civil  and  private  suits  again&t  themselves,  the 
commons  gave  too  much  encouragement  to  needy  and  worthless 
men  who  sought  their  walls  as  a  place  of  sanctuary. 

This  power  of  punishment,  as  it  were  for  contempt,  assumed  in 
respect  of  those  who  molested  members  of  the  commons  by  legal 
process,  was  still  more  naturally  applicable  to  offences  against  esta- 
blished order  committed  by  any  of  themselves.  In  the  earliest 
record  that  is  extant  of  their  daily  proceedings,  the  Commons* 
Journal  of  the  first  parliament  of  Edward  VI.,  we  find,  on  the 
21st  January,  1547-8,  a  short  entry  of  an  order  that  John  Storie, 
one  of  the  burgesses,  shall  be  committed  to  the  custody  of  the 
Serjeant.  The  order  is  repeated  the  next  day ;  on  the  next,  articles 
of  accusation  are  read  against  Storie.  It  is  ordered  on  the  following 
day  that  he  shall  be  committed  prisoner  to  the  Tower.  His  wife 
soon  after  presents  a  petition,  which  is  ordered  to  be  delivered  to 
the  protector.  On  the  20th  of  February  letters  from  Storie  in  the 
Tower  are  read.  These  probably  were  not  deemed  satisfactory,  for 
it  is  not  till  the  2nd  of  March  that  we  have  an  entry  of  a  letter  from 
Mr.  Storie  in  the  Tower  with  his  submission.  And  an  order  imme- 
diately follows,  that  **  the  king's  privy  council  in  the  nether  house 
shall  humbly  declare  unto  the  lord  protector's  grace  that  the  resolu- 
tion of  the  house  is,  that  Mr.  Storie  be  enlarged,  and  at  liberty,  out 
of  prison ;  and  to  require  the  king's  majesty  to  forgive  him  his 
ofiences  in  this  case  towards  his  majesty  and  his  council." 

Storie  was  a  zealous  enemy  of  the  Reformation,  and  suffered  death 
for  treason  under  Elizabeth.  His  temper  appears  to  have  been 
ungovernable ;  even  in  Mary's  reign  he  fell  a  second  time  under 
the  censure  of  the  house  for  disrespect  to  the  sj^eaker.  It  is  highly 
probable  that  his  offence  in  the  present  instance  was  some  ebullition 
of  virulence  against  the  changes  in  religion ;  for  the  first  entry 
concerning  him  immediately  follows  the  third  reading  of  the  bill 
that  established  the  English  liturgy.  It  is  also  manifest  that  he 
had  to  atone  for  language  disrespectful  to  the  protector's  government, 
an  well  as  to  the  house.  But  it  is  worthy  of  notice  that  the  commons 
by  their  single  authority  commit  their  burgess  first  to  their  own 
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officer,  and  next  to  the  Tower ;  and  that  upon  his  sabmission  they 
inform  the  protector  of  their  resolution  to  discharge  him  out  of 
custody,  recommending  him  to  forgiveness  as  to  his  offence  against 
the  council,  which,  as  they  must  have  been  aware,  the  privilege  of 
parliament  as  to  words  spoken  within  its  walls  (if  we  are  right  in 
supposing  such  to  have  been  the  case)  would  extend  to  cover.  The 
right  of  the  house  indeed  to  punish  its  own  members  for  indecent 
abuse  of  the  liberty  of  speech  may  be  thought  to  result  naturally 
from  the  king's  concession  of  that  liberty ;  and  its  right  to  preserve 
order  in  debate  is  plainly  incident  to  that  of  debating  at  alL 

A  more  remarkable  asseition  of  the  house's  right  to  inflict  punish- 
ment on  its  own  members  occurred  in  1581,  and,  being  much  better 
known  than  those  I  have  mentioned,  has  been  sometimes  treated  as 
the  earliest  precedent.  One  Arthur  Hall,  a  burgess  for  Grantham, 
was  charged  with  having  caused  to  be  published  a  book  against  the 
present  parliament,  on  account  of  certain  proceedings  in  the  last 
session,  wherein  he  was  privately  interested,  "  not  only  reproaching 
some  particular  good  members  of  the  house,  but  also  very  much 
slanderous  and  derogatory  to  its  general  authority,  power,  and  state, 
and  prejudicial  to  the  validity  of  its  proceedings  in  making  and 
establishing  of  laws."  Hall  was  the  master  of  Smalley,  whose  case 
has  been  mentioned  above,  and  had  so  much  incurred  the  displeasure 
of  the  house  by  his  supposed  privity  to  the  fraud  of  his  servant, 
that  a  bill  was  brought  in  and  read  a  first  time,  the  precise  nature 
of  which  does  not  appear,  but  expressed  to  be  against  him  and 
two  of  his  servants.  It  seems  probable,  from  these  and  some  other 
passages  in  the  entries  that  occur  on  this  subject  in  the  journal, 
that  Hall  in  his  libel  had  depreciated  the  house  of  commons  as  an 
estate  of  parliament,  and  especially  in  respect  of  its  privileges,  pretty 
much  in  the  strain  which  the  advocates  of  prerogative  came  after- 
wards to  employ.  Whatever  share  therefore  personal  resentment 
may  have  had  in  exasperating  the  house,  they  had  a  public  quarrel 
to  avenge  against  one  of  their  members,  who  was  led  by  pique  to 
betray  their  ancient  liberties.  The  vengeance  of  popular  assemblies 
is- not  easily  satisfied.  Though  Hall  made  a  pretty  humble  sub- 
mission, they  went  on,  by  a  unanimous  vote,  to  heap  every  punish- 
ment in  their  power  upon  his  head.  They  expelled  him,  they 
imposed  a  fine  of  five  hundred  marks  upon  him,  they  sent  him  to 
the  Tower  until  he  should  make  a  satisfactory  retraction.  At  the 
end  of  the  session  he  had  not  been  released ;  nor  was  it  the  design  of 
the  commons  that  his  imprisonment  should  then  terminate;  but 
their  own  dissolution,  which  ensued,  put  afti  end  to  the  business. 
Hall  sat  in  some  later  parliaments.  This  is  the  leading  precedent, 
as  far  as  records  show,  for  the  power  of  expulsion,  which  the  com- 
mons have  ever  retained  without  dispute  of  those  who  would  most 
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curtail  tbefr  privileges.  They  exercised  it  with  no  small  violeDce 
in  the  session  of  1585  against  the  famous  Dr.  Parry,  who,  having 
spoken  warmly  against  the  bill  inflicting  the  penalty  of  death  on 
Jesuits  and  seminary  priests,  as  being,  cruel  and  bloody,  the  com- 
mons not  only  ordered  him  into  the  custody  of  the  serjeant,  for 
opposing  a  bill  approved  of  by  a  committee,  and  directed  the 
speaker  to  reprimand  him  upon  his  knees,  but,  on  his  failing  to 
make  a  sufficient  apology,  voted  him  no  longer  a  burgess  of  that 
house. 

§  19.  The  commons  asserted  in  this  reign,  perhaps  for  the  first 
time,  another  and  most  important  privilege,  the  right  of  determi- 
ning all  matters  relative  to  their  own  elections.  Difficulties  of  this 
nature  had  in  former  times  been  decided  in  chancery,  from  which 
the  writ  issued,  and  into  which  the  return  was  made.  Whether  no 
cases  of  interference  on  the  part  of  the  house  had  occurred  it  is 
impossible  to  pronounce,  on  account  of  the  unsatisfactory  state  of 
the  rolls  and  journals  of  parliament  under  Edward  IV.,  Henry  VII., 
and  Henry  VIII.  One  remarkable  entry,  however,  may  be  found 
in  the  reign  of  Mary,  when  a  committee  is  appointed  "  to  inquire 
if  Alexander  Nowell,  prebendary  of  Westminster,  may  be  of  the 
house;"  and  it  is  declared  next  day  by  them  that  "Alexander 
Nowell,  being  prebendary  in  Westminster,  and  thereby  having 
voice  in  the  convocation  house,  cannot  be  a  member  of  this  house ; 
and  so  agreed  by  the  house,  and  the  queen's  writ  to  be  directed  for 
another  burgess  in  his  place."  Nothing  farther  appears  on  record 
till  in  1586  the  house  appointed  a  committee  to  examine  the  state 
and  circumstances  of  the  returns  for  the  county  of  Norfolk.  The 
fact  was,  that  the  chancellor  had  issued  a  second  writ  for  this 
county,  on  the  ground  of  some  irregularity  in  the  first  return,  and  a 
different  person  had  been  elected.  Some  notice  having  been  taken 
of  this  matter  in  the  commons,  the  speaker  received  orders  to 
signify  to  them  her  majesty's  displeasure  that  "  the  house  had  been 
troubled  with  a  thing  impertinent  for  them  to  deal  with,  and  only 
belonging  to  the  charge  and  office  of  the  lord  chancellor,  whom  she 
had  appointed  to  confer  with  the  judges  about  the  returns  for  the 
county  of  Norfolk,  and  to  act  therein  according  to  justice  and 
right."  The  house,  in  spite  of  this  peremptory  inhibition,  proceeded 
to  nominate  a  committee  to  examine  into  and  report  the  circum- 
stances of  these  returns ;  who  reported  the  whole  case,  with  their 
opinion  that  those  elected  on  the  first  writ  should  take  their  seati?, 
declaring  farther  that  they  understood  the  chancellor  and  some  of 
the  judges  to  be  of  the  same  opinion ;  but  that 

"  They  had  not  thought  it  proper  to  inquire  of  the  chancellor  what 
he  had  done,  because  they  thought  it  prejudicial  to  the  privilege  of 
the  house  to  have  the  same  determined  by  others  than  such  as  were 


144  THE  CONSTITUTION.  Chap.  V. 

memben  thereof.  And  though  they  thought  very  reverently  of  the  said 
lord  chancellor  and  judges,  and  knew  them  to  be  competent  judges  in 
their  places ;  yet  in  this  case  they  took  them  not  for  judges  in  par- 
liament in  this  house :  and  thereupon  required  that  the  members,  if  it 
were  so  thought  good,  might  tiCke  their  oaths  and  be  allowed  of  by  force 
of  the  first  writ,  as  allowed  by  the  censure  of  this  house,  and  not  as 
allowed  of  by  the  said  lord  chancellor  and  judges.  Which  was  agreed 
unto  by  the  whole  house." 

This  judicial  coutrol  over  their  elections  was  not  lost.  A  committee 
was  appointed,  in  the  session  of  1589,  to  examine  into  sundry 
abuses  of  returns,  among  which  is  enumerated  that  some  are 
returned  for  new  -places.  And  several  instances  of  the  house's 
deciding  on  elections  occur  in  subsequent  parliaments. 

This  tenaciousness  of  their  own  dignity  and  privileges  was  shown 
in  some  disagreements  with  the  upper  house.  The  lords  sent  them 
a  message  in  the  session  of  1593,  reminding  them  of  the  queen's 
want  of  a  supply,  and  requesting  that  a  committee  of  conference 
might  be  appointed.  This  was  accordingly  done,  and  sir  Robert 
Cecil  reported  from  it  that  the  lords  would  consent  to  nothing  less 
than  a  grant  of  three  entire  subsidies,  the  commons  having  shown  a 
reluctance  to  give  more  than  two.  But  Mr.  Francis  Bacon 'said, 
''he  yielded  to  the  subsidy,  but  disliked  that  this  house  should 
join  with  the  upper  house  in  granting  it.  For  the  custom  and 
privilege  of  this  house  hath  always  been,  first  to  make  offer  of  the 
subsidies  from  hence,  then  to  the  upper  house ;  except  it  were  that 
they  present  a  bill  unto  this  house,  with  desire  of  our  assent  thereto, 
and  then  to  send  it  up  again."  But  the  house  were  now  so  much 
awakened  to  the  privilege  of  originating  money-bills,  that,  in  spite  • 
of  all  the  exertions  of  the  court,  the  proposition  for  another  con- 
ference with  the  lords  was  lost  on  a  division  by  217  to  128.  It  was 
by  this  opposition  to  the  ministry  in  this  session  that  Bacon,  who 
acted  perhaps  full  as  much  from  pique  towards  the  Cecils,  and 
ambitious  attachment  to  Essex,  as  from  any  real  patriotism,  so 
deeply  offended  the  queen,  that,  with  all  his  subsequent  pliancy, 
he  never  fully  reinstated  himself  in  her  favour. 

§  20.  That  the  government  of  England  was  a  monarchy  bounded 
by  law,  far  unlike  the  actual  state  of  the  principal  kingdoms  on  the 
continent,  appears  to  have  been  so  obvious  and  fundamental  a  truth, 
that  flattery  itself  did  not  venture  directly  to  contravene  it.  Hume 
has  laid  hold  of  a  passage  in  Raleigh's  preface  to  his  History  of  the 
World  (written  indeed  a  few  years  later  than  the  age  of  Elizabeth), 
as  if  it  fairly  represented  public  opinion  as  to  our  form  of  govern- 
ment. Raleigh  says  that  Philip  II.  "  attempted  to  make  himself 
not  only  an  absolute  monarch  over  the  Ketherlands,  like  unto  the 
kings  and  sovereigns  of  England  and  France ;  but,  Turk-like,  to 
tread  under  his  feet  all  their  national  and  fundamental  laws,  privi- 
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leges,  and  ancient  rights."  But  who,  that  was  really  desirous  of 
establishing  the  truth,  would  have  brought  Haleigh  into  court  as  an 
unexceptionable  witness  on  such  a  question  ?  Unscrupulous  aml)ition 
taught  men  in  that  age,  who  sought  to  win  or  regain  the  crown's 
fjGkvour,  to  falsify  all  law  and  fact  in  behalf  of  prerogative,  as  un- 
blushingly  as  our  modem  demagogues  exaggerate  and  distort  the 
liberties  of  the  people.  The  sentence  itself,  if  designed  to  carry 
the  full  meaning  that  Hume  assigns  to  it,  is  little  better  than  an 
absurdity.  For  why  were  the  rights  and  privileges  of  the  Nether- 
lands more  fundamental  than  those  of  England  ?  and  by  what  logic 
could  it  be  proved  more  Turk-like  to  impose  the  tax  of  the  twentieth 
penny,  or  to  bring  Spanish  troops  into  those  provinces,  in  contra- 
vention of  their  ancient  charters,  than  to  transgress  the  Great 
Charter  .of  this  kingdom,  with  all  those  unrescinded  statutes  and 
those  traditional  unwritten  liberties  which  were  the  ancient  inherit- 
ance of  its  subjects  ?  Or  could  any  one,  conversant  in  the  slightest 
degree  with  the  two  countries,  range  in  the  same  class  of  absolute 
sovereigns  the  kings  of  France  and  England  ?  The  arbitrary  acts 
of  our  Tudor  princes,  even  of  Henry  VIII.,  were  trifling  in  com- 
parison of  the  despotism  of  Francis  I.  and  Henry  II.,  who  forced 
their  most  tyraunical  ordinances  down  the  throats  of  the  parliament 
of  Paris  with  all  the  violence  of  military  usurpers.  No  permanent 
law  had  ever  been  attempted  in  England,  nor  any  internal  tax 
imposed,  without  consent  of  the  people's  representatives.  No  law 
in  France  had  ever  received  such  consent;  nor  had  the  taxes, 
enormously  burthensome  as  they  were  in  Raleigh's  time,  been 
imposed,  for  one  hundred  and  fifty  years  past,  by  any  higher 
authority  than  a  royal  ordinance.  But  did  the  English  ever 
recc^ise,  even  by  implication,  the  strange  parallels  which  Raleigh 
has  made  for  their  government  with  that  of  France,  and  Hume 
with  that  of  Turkey?  The  language  adopted  in  addressing 
Elizabeth  was  always  remarkably  submissive.  Hypocritical  adula- 
tion was  so  much  among  the  vices  of  that  age,  that  the  want  of  it 
passed  for  rudeness.  Yet  Onslow,  speaker  of  the  parliament  of 
1566,  being  then  solicitor-general,  in  addressing  the  queen,  says, 
**  By  our  common  law,  although  there  be  for  the  prince  provided 
many  princely  prerogatives  and  royalties,  yet  it  is  not  such  as  the 
prince  can  take  money  or  other  things,  or  do  as  he  will  at  his  own 
pleasure  without  order,  but  quietly  to  sufier  his  subjects  to  enjoy 
their  own,  without  wrongful  oppression ;  wherein  other  princea  by 
their  liberty  do  take  as  pleaseth  them." 

§  21.  There  was  unfortunately  a  notion  very  prevalent  in  the 
cabinet  of  Elizabeth,  though  it  was  not  quite  so  broadly  or  at  least 
so  frequently  promulgated  as  in  the  following  reigns,  that,  besides 
the    common    prerogatives    of  the  English  crown,  which    were 
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admitted  to  have  legal  bounds,  there  was  a  kind  of  paramount 
sovereignty,  which  they  denominated  her  absolute  power,  incident, 
as  they  pretended,  to  the  abstract  nature  of  sovereignty,  and  arising 
out  of  its  primary  office  of  preserving  the  state  from  destruction. 
This  seemed  analogous  to  the  dictatorial  power  which  might  be  said 
to  reside  in  the  Koman  senate,  since  it  could  confer  it  upon  an 
individual.  And  we  all  must,  in  fact,  admit  that  self-preservation 
is  the  first  necessity  of  commonwealths  as  well  as  persons,  which 
may  justify,  in  Montesquieu's  poetical  language,  the  veiling  of  the 
statues  of  liberty.  Thus  martial  law  is  proclaimed  during  an 
invasion,  and  houses  are  destroyed  in  expectation  of  a  siege.  But 
few  governments  are  to  be  trusted  with  this  insidious  plea  of 
necessity,  which  more  often  means  their  own  security  than  that 
of  the  people.  Nor  do  I  conceive  that  the  ministers  of  Elizabeth 
restrained  this  pretended  absolute  power,  even  in  theory,  to  such 
cases  of  overbearing  exigency.  It  was  the  misfortune  of  the  six- 
teenth century  to  see  kingly  power  strained  to  the  highest  pitch 
in  the  two  principal  European  monarchies.  Charles  Y.  and 
Philip  II.  had  crushed  and  trampled  the  ancient  liberties  of  Castile 
and  Aragon.  Francid  I.  and  his  successors,  who  found  the  work 
nearly  done  to  their  hands,  had  inflicted  every  practical  oppression 
upon  their  subjects.  These  examples  could  not  be  without  their 
effect  on  a  government  so  unceasingly  attentive  to  all  that  passed 
on  the  stage  of  Europe.  Nor  was  this  effect  confined  to  the  court 
of  Elizabeth.  A  king  of  England,  in  the  presence  of  absolute 
sovereigns,  or  perhsipd  of  their  ambassadors,  must  always  feel  some 
degree  of  that  humiliation  with  which  a  J^oung  man,  in  check  of  a 
prudent  father,  regards  the  dareless  prodigality  of  the  rich  heirs  with 
whom  he  associates.  Good  sense  and  elevated  views  of  duty  may 
subdue  the  emotion ;  but  he  nlust  be  above  human  nature  who  is 
insensible  to  the  contrast. 

There  must  be  few  of  my  readers  who  are  unacquainted  with  the 
animated  sketch  that  Hume  has  delinekt-ed  of  the  English  consti- 
tution under  Elizabethi  It  has  been  partly  the  object  of  the 
present  chapter  to  correct  his  exaggerated  outline;  and  nothing 
would  be  more  easy  than  to  point  at  other  mistakes  into  which  ho 
has  fallen  through  prejudice,  through  carelessness,  or  through  want 
of  acquaintance  with  law.  His  capital  and  inexcusable  ftiult  in 
everything  he  has  written  on  our  constitution  is  to  have  sought  for 
evidence  upon  one  side  only  of  the  question.  Thus  the  remon- 
strance of  the  judg6s  against  arbitrary  imprisonment  by  the  council 
is  infinitely  more  conclusive  to  prove  that  the  right  of  personal 
liberty  existed  than  the  fact  of  its  infringement  can  be  to  prove 
that  it  did  not.  There  is  something  fallacious  in  the  negative 
argument  which  he  perpetually  uses,  that,  because  we  find  no 
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mention:  of  any  umbrage  being  taken  at  certain  strains  of  preroga- 
tive, they  must  have  been  perfectly  consonant  to  law.  For  if 
nothing  of  this  could  be  traced,  which  is  not  so  often  the  case  as  he 
represents  it,  we  should  remember  that^  even  when  a  constant  watch- 
fulness is  exercised  by  means  of  political  parties  and  a  free  press, 
a  nation  is  seldom  alive  to  the  transgressions  of  a  prudent  and 
successful  government.  The  character  which  on  a  former  occasion 
I  have  given  of  the  English  constitution  under  the  house  of 
Plantagenet  may  still  be  applied  to  it  under  the  line  of  Tudor,  that 
it  was  a  monarchy  greatly  limited  by  law,  but  retaining  much  power 
that  was  ill-calculated  to  promote  the  public  good,  and  swerving 
continually  into  an  irregular  course,  which  there  was  no  restraint 
adequate  to  correct.  It  may  be  added  that  the  practical  exercise  of 
authority  seems  to  have  been  less  frequently  violent  and  oppressive, 
and  it43  legal  limitations  better  understood,  in  the  reign  of  Elizabeth 
than  for  some  preceding  ages;  and  that  sufficient  indications  had 
become  distinguishable  before  its  close,  from  which  it  might  be 
gathered  that  the  seventeenth  century  had  arisen  upon  a  race  of 
men  in  whom  the  spirit  of  those  who  stood  against  John  and 
Edward  was  rekindled  with  a  less  partial  and  a  steadier  warmth. 
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NOTE  TO  CHAPTEE  V. 


REMONSTRANCE  OF  JITDOES 
AGAINST  ILLEGAL  OOMMITMENTS 
(p.  121). 

'To  the  Rt*  bon:  our  very  good  lords 
Sir  Chr.  Hatton,  of  the  honottrable  order  of 
the  garter  knight,  and  chancellor  of  Eng- 
land, and  Sir  W.  Gecill  of  the  hon:  order 
of  the  garter  knight,  TiOrd  Burleigh,  lord 
high  treasurer  of  England,  —  We  her 
m^Jestjr's  Justices,  of  both  benches,  and 
burons  of  the  exchequer,  do  desire  your 
lordships  that  by  your  good  means  such 
order  may  be  taken  that  her  highness's 
suttJects  may  not  b6  committed  or  detained 
in  prison,  by  commandment  of  any  noble- 
man or  councillor,  against  ihe  laws  of  tiie 
realm,  to  the  grievous  charges  and  oppres- 
sion of  her  m^jes^y's  said  sutfjects :  Or  else 
help  us  to  have  access  to  her  majesty,  to  be 
suitors  unto  her  highness  for  the  same ;  for 
divers  have  been  imprisoned  for  suing 
ordinary  actions,  and  suits  at  the  common 
law,  until  they  will  leave  the  same,  or 
against  their  wills  put  their  matter  to 
order,  although  some  time  it  be  after  Judg- 
ment and  accusation.    . 

Item :  Others  have  been  committed  and 
detained  in  prison  upon  such  command- 
ment against  the  law;  and  upon  the 
queen's  writ  in  that  behalf,  no  cause  suf- 
ficient hath  been  certified  or  returned. 

**  Item :  Some  of  the  parties  so  committed 
and  detained  in  prison  after  they  have,  by 
the  queen's  writ,  been  lawfully  discharged 
in  court,  have  been  eftsoones  recommitted 
to  prison  in  secret  places,  and  not  in  com- 
mon and  ordinary  known  prisons,  as  the 
Marshalsea.  Fleet,  King's  Bench,  Gatehouse, 
nor  the  cusiodie  of  any  sheriff,  so  as,  upon 
complaint  made  for  their  delivery,  the 
queen's  court  cannot  learn  to  whom  to 
award  her  mijesty's  writ,  without  which 
Justice  cannot  be  done. 

"  Item }  Divers  seijeants  of  London  and 
officers  have  been  many  times  committed 
to  prison  for  lawful  execution  of  her  ma- 
jesty's writs  out  of  the  Kii^s  Bench,  Com- 
mon Pleas,  and  other  courts,  to  their  great 
charges  and  oppression,  whereby  they  are 


put  in  audi  fear  as  they  dare  not  execute 
the  queen's  process. 

**  Item:  Divers  have  been  sent  for  by 
pursuivants  for  priviite  causes,  some  of 
them  dwelling  for  distant  from  London, 
and  compelled  to  pay  to  the  pursuivants 
great  stmis  of  moneiy  against  the  law,  and 
have  been  committed  to  prison  till  they 
would  release  the  lawful  benefit  of  their 
suits,  Judgments,  or  executions  for  remedie, 
in  which  behalf  we  are  almost  daily  called 
upon  to  minister  Justice  according  to  law, 
whereunto  we  are  botmd  by  our  office  and 
oath. 

*'  And  whereas  it  pleased  your  lordships 
to  will  divers  of  us  to  set  down  when  a 
prisoner  sent  to  custody  by  her  nuOes^, 
her  council,  or  stane  one  or  two  of  them,  is 
to  be  detained  in  prison,  and  not  to  be  de- 
li vered  by  her  mt^esty's  courts  or  Judges : 

"  We  think  that,  if  any  person  shall  be 
committed  by  her  maiesty'B  "^p*^**)  «xtin- 
mandment,  or  by  order  from  the  amni41- 
boafdj  or  tor  treason  touching  her  majesty's 
person  [a  word  of  five  letters  follows,  ille- 
gible to  me},  which  causes  being  generally 
returned  into  any  court,  is  good  cause  for 
the  same  court  to  leave  the  person  com- 
mitted in  custody. 

"  But  if  any  person  shall  be  committed 
for  any  other  cause,  then  the  same  ought 
specially  to  be  returned." 

This  piHper  bears  the  original  signatures 
of  eleven  Judge&  It  has  no  date,  but  is 
endorsed  6  June,  1591.  In  the  printed  re- 
port it  is  said  to  have  been  delivered  in 
Easter  term  34  Eliz.,  that  is,  in  1692.  The 
chancellor  Hatton,  whose  name  is  men- 
tioned, died  in  November,  1591;  so  that, 
if  there  is  no  mistake,  this  must  have  been 
delivered  a  second  time,  after  undergoing 
ihe  revision  of  the  Judges.  And  in  fact  the 
differences  are  fajr  too  material  to  have 
proceeded  from  accidental  carelessness  in 
transcription.  The  latter  copy  is  fuller, 
and  on  the  whole  more  perspicuous,  than 
the  manuscript  I  have  followed;  but  in 
one  or  two  places  it  will  be  better  under- 
stood by  comparison  with  It. 
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CHAPTER  YI. 

ON  THE  ENGLISH  CONSTITUTION  UNDEE  JAMES  I. 

9  I.  Qniet  Acoe»Ion  of  James.  $  2.  Qnestion  of  his  Title  to  the  Crown.  Legitimacy 
of  the  Earl  of  Hertford's  Issue.  ^  3.  Early  nnpopularlty  of  the  King.  Conduct 
towards  the  Paritan&  $  4.  Parliament  convoked  by  an  irregular  Proclamation. 
Question  of  Kortescne  and  Goodwin's  Election.  $  6.  Shirley's  Case  of  Privilege. 
$  6.  Complaints  of  Grievances.  (  7.  Commons'  Vindication  of  themselves^  ^  8. 
Sessions  of  1605,  1606.  Union  with  Scotland  debated.  Continual  Bickerings 
between  the  Crown  and  Commons.  0  9.  Impositions  on  Mercliandlze  without  Con- 
sent of  Parliament.  $  10.  Remonstrances  against  these  in  Session  of  1610.  $  11. 
Doctrine  of  King's  absolute  Power  inculcated  by  Clergy.  Articuli  Cleri.  $  12.  Re- 
newed Complaints  of  the  Commons.  Negotiation  for  glvii^  up  the  Feudal  Revenue. 
Diaaolution  of  Parliament  $  13.  Character  of  James.  $  14.  Death  of  Lord  Salisbury. 
Foreign  Politics  of  the  Government.  $  16.  Lord  Coke's  Allenatlou  from  the  Court. 
Illegal  Proclamations.  $  16.  Means  resorted  to  in  order  to  avoid  the  Meeting  of  Par- 
liament. $  17.  Parliament  of  1614.  Undertakers.  It  is  dissolved  without  passing 
a  single  Act.  $  18.  Benevolences.  Prosecution  of  Peacham.  ^  19.  Dispute 
about  the  Jurisdiction  of  the  Court  of  Chancery.  ^  20.  Case  of  Commendams.  $  21. 
Arbitrary  Proceedings  in  Star  Chamber.  $  22.  Arabella  Stuart.  $  23.  Somerset  and 
Overbury.  $  24.  Sir  Walter  Raleigh.  $  26.  Parliament  of  1621.  Proceedings  against 
Mmnpesson  and  Lord  Baoon.  ^  26.  Yiolenoe  in  the  Case  of  Floyd.  $  27.  War  in 
the  Palatinate.  $  28.  Disagreement  between  the  King  and  Commons.  Their  Disso- 
lution after  a  strong  Remonstrance.  ^  29.  Marriage  Treaty  with  Spain.  ^  30.  I'ar- 
liament  of  1624.  $  31.  Impeachment  of  Middlesex.  $  32.  Result  of  the  Struggle 
between  James  and  the  Parliament. 

f  1.  It  might  afford  an  illustration  of  the  fallaciousness  of  political 
speculations  to  contrast  the  hopes  and  inquietudes  that  agitated  the 
minds  of  men  concerning  the  inheritance  of  the  crown  during 
Elizabeth's  lifetime,  while  not  less  than  fourteen  titles  were  idly 
or  mischievously  reckoned  up,  with  the  perfect  tranquillity  which 
accompanied  the  accession  of  her  successor.  The  house  of  Suffolk, 
whose  claim  was  legally  indisputable,  if  we  admit  the  testament  of 
Henry  VI 1 1,  to  have  been  duly  executed,  appear,  though  no  public 
inquiry  had  been  made  into  that  fact,  to  have  lost  ground  in  popular 
opinion,  partly  through  an  unequal  marriage  of  lord  Beauchamp 
with  a  private  gentleman's  daughter,  but  still  niore  from  a  natural 
disposition  to  favour  the  hereditary  line  rather  than  the  capricious 
disposition  of  a  sovereign  long  since  dead,  as  soon  as  it  became 
consistent  with  the  preservation  of  the  reformed  faith.  Leicester 
once  hoped,  it  is  said,  to  place  his  brother-in-law,  the  earl  of 
Huntingdon,  descended  from  the  duke  of  Clarence,  upon  the  throne ; 
but  this  pretension  had  been  entirely/orgotten.    The  more  intriguing 
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and  violent  of  the  catholic  party,  after  the  death  of  Mary,  enter- 
taining little  hope  that  the  king  of   Scots  would  abandon  the 
principles  of  his  education,  sought  to  gain  support  to  a  pretended 
title  in  the  king  of  Spain,  or  his  daughter  the  infanta,  who  after- 
wards married  the  archduke  Albert,  governor  of  the  Netherlands. 
Others,  abhorring   so  odious  a  claim,  looked  to  Arabella  Stuart 
daughter  of  the  earl  of  Lennox,  younger  brother  of  James's  father, 
and  equally  descended  from  the  stock  of  Henry  Y II.,  sustaining  her 
manifest  defect  of  primogeniture  by  her  birth  within  the  realm, 
according  to  the  principle  of  law  that  excluded  aliens  from  inherit- 
ance.   But  this  principle  was  justly  deemed  inapplicable  to  the 
crown.    Clement  VIII.,  who  had  no  other  view  than  to  secure 
the  re-establishment  of  the  catholic  faith  in  England,  and  had  the 
judgment  to  perceive  that  the  ascendency  of  Spain  would  neither  be 
endured  by  the  nation  nor  permitted  by  the  French  king,  favoured 
this  claim  of  Arabella,  who,  though  apparently  of  the  reformed 
religion  was  rather  suspected  at  home  of  wavering  in  her  faith,  and 
entertained  a  hope  of  marrying  her  to  the  cardinal  Fameie,  brother 
of  the  duke  of  Parma,    Co4siderations  of  public  interest,  however, 
unequivocally  pleaded  for  the  Scottish  line ;  the  extinction  of  long 
sanguinary  feuds,  and  the  consolidation  of  the  British  Empire, 
Elizabeth  herself,  though  by  no  means  on  terms  of  sincere  friendship 
with  JameSj  and  harassing  him  by  intrigues  with  his  subjects  to  the 
close  of  her  life,  seems  to  have  always  designed  that  he  should 
inherit  her  crown.     And  the  general  expectation  of  what  was  to 
follow,  as  well  from  conviction  of  his  right  as  from  the  impractica- 
bility of  any  efiFectual  competition,  had  so  thoroughly  paved  the 
way  that  the  council's  proclamation  of  the  king  of  Scots  excited  no 
more  commotion  than  that  of  an  heir  apparent. 

.  §  2.  The  popular  voice  in  favour  of  James  was  undoubtedly  raised  in 
consequence  of  a  natural  opinion  that  he  was  the  lawful  heir  to  the 
throne.  But  this  was  only  according  to  vulgar  notions  of  right 
which  respect  hereditary  succession  as  something  indefeasible.  In 
point  of  feict,  it  is  at  least  very  doubtful  whether  James  I.  were  a 
legitimate  sovereign,  according  to  the  sense  which  that  word  ought 
properly  to  bear.  The  house  of  Stuart  no  more  came  in  by  a  clear 
title  than  the  house  of  Brunswick;  by  such  a  title,  I  mean,  as  the 
statute  laws  of  this  kingdom  had  recognised.  No  private  man 
could  have  recovered  an  acre  of  land  without  proving  a  better  right 
than  they  could  make  out  to  the  crown  of  England.  What,  then, 
had  James  to  rest  upon  ?  What  renders  it  absurd  to  call  him  and 
his  children  usurpers  ?  He  had  that  which  the  flatterers  of  his 
femily  most  affected  to  disdain — ^the  will  of  the  people;  not 
certainly  expressed  in  regular  suffrage  or  declared  election,  but 
unanimously  and  voluntarily  ratifying  that  which  in  itself  could 
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surely  give  no  right,  the  determination  of  the  late  queen's  council 
to  proclaim  his  accession  to  the  throne. 

It  is  prohable  that  what  has  been  just  said  may  appear  rather 
paradoxical  to  those  who  have  not  considered  this  part  of  our 
history,  yet  it  is  capable  of  satisfactory  proof.  This  proof  consists 
of  four  propositions :  1.  That  a  lawful  king  of  England,  with  the 
advice  and  consent  of  parliament,  may  make  statutes  to  limit  the 
inheritance  of  the  crown,  as  shall  seem  fit ;  2.  That  a  statute  passed 
in  the  35th  year  of  king  Henry  YIIL  enabled  that  prince  to  dispose 
of  the  succession  by  his  last  will  signed  with  his  own  haiid  ; 
8.  That  Henry  executed  such  a  will,  by  which,  in  default  of  issue 
from  his  children,  the  crown  was  entailed  upon  the  descendants  of 
his  younger  sister,  Mary  duchess  of  Suffolk,  before  those  of  Margaret 
queen  of  Scots ;  4.  That  such  descendants  of  Mary  were  living  at 
^e  decease  of  Elizabeth. 

Of  these  propositions,  the  two  former  can  require  no  support ;  the 
first  being  one  that  it  would  be  perilous  to  deny,  and  the  second 
asserting  a  notmous  £Eu^t.  A  question  has,  however,  been  raised 
with  respect  to  the  third  proposition ;  for  though  the  will  of  Henry, 
now  in  the  chapter-bouse  at  Westminster,  is  certainly  authentic, 
and  is  attested  by  many  witnesses,  it  has  been  doubted  whether  the 
signature  was  made  with  his  own  hand,  as  required  by  the  act  of 
parliament.  *  In  the  reign  of  Elizabeth  it  was  asserted  by  the  queen 
of  Scots'  ministers  that,  the  king  being  at  the  last  extremity,  some 
one  had  put  a  stamp  for  him -to  the  instrument.  It  is  true  that  he 
was  in  the  latter  part  of  his  life  accustomed  to  employ  a  stamp 
instead  of  makii^  his  signature.  Many  impressions  of  this  are 
extant ;  but  it  is  evident  on  the  first  inspection  not  only  that  the 
presumed  autographs  in  the  will  (for  there  are  two)  are  not  like 
these  impressions,  but  that  they  are  not  the  impresuions  of  any 
stamp,  the  marks  of  the  pen  being  very  clearly  discernible.  It  is 
more  difficult  to  pronounce  that  they  may  not  be  feigned,  but  such 
is  not  the  opinion  of  some  who  are  best  acquainted  with  Henry's 
handwriting;  and  what  is  still  more  to  the  purpose,  there  is  no 
pretence  for  setting  up  such  a  possibility,  when  the  story  of  the 
stamp,  as  to  which  the  partisans  of  Mary  pretended  to  adduce 
evidence,  appears  so  clearly  to  be  a  fabrication.  We  have,  there* 
fore,  every  reasonable  ground  to  maintain  that  Henry  did  duly 
execute  a  will  postponing  the  Scots  line  to  that  of  Sufifolk. 

The  fourth  proposition  is  in  itself  undeniable.  There  were 
descendants  of  Mary  duchess  of  Suffolk,  by  her  two  daughters, 
*  Frances,  second  dudiess  of  Suffolk,  and  Eleanor  countess  of  Cum- 
berland. A  story  had,  indeed,  been  circulated  that  Charles  Brandon, 
duke  of  Suffolk,  was  already  married  to  a  lady  of  the  name  of 
Mortimer  at  the  time  of  his  union  with  the  king*s  sister.    But  this 
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circumstance  seems  to  be  sufficiently  explained  in  the  treatise  of 
Hales.  It  is  somewhat  more  questionable  from  which  of  his  two 
daughters  we  are  to  derive  the  hereditary  stock.  This  depends  on 
the  legitimacy  of  lord  Beauchamp,  son  of  the  earl  of  Hertford  by 
Catherine  Grey.  I  have  mentioned  in  another  place  the  process 
before  a  commission  appointed  by  Elizabeth,  which  ended  in  declaring 
that  their  marriage  was  not  proved,  and  that  their^  cohabitation  had 
been  illicit.  The  parties  alleged  themselves  to  have  been  married 
clandestinely  in  the  earl  of  Hertford's  house  by  a  minister  whom 
they  had  never  before  seen,  and  of  whose  name  they  were  ignorant, 
in  the  presence  only  of  a  sister  of  the  earl  then  deceased.  Thts 
entire  absence  of  testimony,  and  the  somewhat  improbable  nature 
of  the  story,  at  least  in  appearance,  may  still,  perhaps,  leave  a  shade 
of  doubt  as  to  the  reality  of  the  marriage.  On  the  other  hand,  it 
was  unquestionable  that  their  object  must  have  been  a  legitimate 
union  ;  and  such  a  hasty  and  furtive  ceremony  as  they  asserted  to 
have  taken  place,  while  it  would,  if  sufficiently  proved,  be  com- 
pletely valid,  was  necessary  to  protect  them  from  the  queen's 
indignation.  They  were  examined  separately  upon  oath  to  answer 
a  series  of  the  closest  interrogatories,  which  they  did  with  little 
contradiction,  and'  a  perfect  agreement  in  the  main ;  nor  was  any 
evidence  worth  mentioning  adduced  on  the  other  side ;  so  that 
unless  the  rules  of  the  ecclesiastical  law  are  scandalously  repugnant 
to  common  justice,  their  oaths  entitled  them  to  credit  on  the  merits 
of  the  case. 

The  descent  from  the  younger  daughter  of  Mary  Brandon, 
Eleanor,  who  married  the  earl  of  Cumberland,  is  subject  to  no 
difficulties.  She  left  an  only  daughter,  married  to  the  earl  of 
Derby,  from  whom  the  claim  devolved  again  upon  females,  and 
seems  to  have  attracted  less  notice  during  the  reign  of  Elizabeth 
than  some  others  much  inferior  in  plausibility.  If  any  should  be 
of  opinion  that  no  marriage  was  regularly  contracted  between  the 
earl  of  Hertford  and  lady  Catherine  Grey,  so  as  to  make  their 
children  capable  of  inheritance,  the  title  to  the  crown,  resulting 
from  the  statute  of  35  H.  VIII.  and  the  testament  of  that  prince, 
will  have  descended  At  the  death  of  Elizabeth  on  the  issue  of  the 
countess  of  Cumberland,  the  youngest  daughter  of  the  duchess  of 
Suffolk,  lady  Frances  Keyes,  having  died  without  issue.  In  neither 
case  could  the  house  of  Stuart  have  a  lawful  claim. 

There  is  much  reason  to  believe  that  the  consciousness  of  this 
defect  in  his  parliamentary  title  put  James  on  magnifying,  still 
more  than  from  his  natural  temper  he  was  prone  to  do,  the 
inherent  rights  of  primogenitary  succession  as  something  inde- 
feasible by  the  legislature;  a  doctrine  which,  however  it  might 
suit  the  schools  of  divinity,  was  in  diametrical  opposition  to  our 
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statutes.  Through  the  servile  spirit  of  those  times,  however,  it 
made  a  rapid  progress ;  and,  interwoven  by  cunning  and  bigotry 
with  religion,  became  a  distinguishing  tenet  of  the  party  who 
encouraged  the  Stuarts  to  subvert  the  liberties  of  this  kingdom. 
In  James's  proclamation  on  ascending  the  throne  he  set  forth  his 
hereditary  right  in  pompous  and  perhaps  unconstitutional  phrases. 
It  was  the  first  measure  of  parliament  to  pass  an  act  of  recognition, 
acknowledging  that  immediately  on  the  decease  of  Elizabeth  "  the 
imperial  crown  of  the  realm  of  England  did,  by  inherent  birthright 
and  lawful  and  imdoubted  succession,  descend  and  come  to  his  most 
excellent  majesty,  as  being  lineally,  justly,  and  lawfully  next  and 
sole  heir  of  the  blood  royal  of  this  realm.**  The  will  of  Henry  VIII. 
it  was  tacitly  agreed  by  all  parties  to  consign  to  oblivion :  and  this 
most  wisely,  not  on  the  principles  which  seem  rather  too  much 
insinuated  in  this  act  of  recognition,  but  on  such  substantial 
motives  of  public  expediency  as  it  would  have  shown  an  equal 
want  of  patriotism  and  of  good  sense  for  the  descendants  of  the 
house  of  Suffolk  to  have  withstood. 

§  3.  The  new  king's  character,  notwithstanding  the  vicinity  of 
Scotland,  seems  to  have  been  little  understood  by  the  English  at 
his  accession.  But  he  was  not  long  in  undeceiving  them,  if  it  be 
true  that  his  popularity  had  vanished  away  before  his  arrival  in 
London.  The  kingdom  was  full  of  acute  wits  and  skilful  politicians, 
quick  enough  to  have  seen  through  a  less  unguarded  character  than 
that  of  James.  It  was  soon  manifest  that  he  was  unable  to  wield 
the  sceptre  of  the  great  princess  whom  he  ridiculously  affected  to 
despise,  so  as  to  keep  under  that  rising  spirit  which  might  perhaps 
have  grown  too  strong  even  for  her  control.  He  conmiitted  an 
important  error  in  throwing  away  the  best  opportunity  that  had 
offered  itself  for  healing  the  wounds  of  the  church  of  England.  In 
his  way  to  London  the  malcontent  clei^  presented  to  him  what 
was  commonly  called  the  Millenary  Petition,  as  if  signed  by  1000 
ministers,  though  the  real  number  was  not  so  great.  This  petition 
contained  no  demand  inconsistent  with  the  established  hierarchy. 
James,  however,  who  had  not  unnaturally  taken  an  extreme 
disgust  at  the  presbyterian  clergy  of  his  native  kingdom,  by  whom 
his  life  had  been  perpetually  harassed,  showed  no  disposition  to 
treat  these  petitioners  with  favour.  The  bishops  had  promised  him 
an  obsequiousness  to  which  he  had  been  little  accustomed,  and  a 
zeal  to  enhance  his  prerogative  which  they  afterwards  too  well 
displayed.  His  measures  towards  the  nonconformist  party  had 
evidently  been  resolved  upon  before  he  summoned  a  few  of  their 
divines  to  the  famous  conference  at  Hampton  Court.  In  the 
accoimts  that  we  read  of  this  meeting  we  are  alternately  struck 
with  wonder  at  the  indecent  and  partial  behaviour  of  the  king,  and 
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at  the  abject  baseness  of  the  bishops,  mixed,  according  to  the 
custom  of  servile  natures,  with  insolence  towards  their  opponents. 
It  was  easy  for  a  monarch  and  eighteen  churchmen  to  claim  the 
victory,  be  the  merits  of  their  dispute  what  they  might,  over  four 
abashed  and  intimidated  adversaries.  A  very  few  alterations  were 
made  in  the  church-seFvice  after  this  conference,  but  not  of  such 
moment  as  to  reconcile  probably  a  single  minister  to  the  established 
discipline.  The  king  soon  afterwards  put  forth  a  proclamation 
requiring  all  ecclesiastical  and  civil  officers  to  do  their  duty  by 
enforcing  conformity,  and  admonishing  all  men  not  to  expect  nor 
attempt  any  further  alteration  in  the  public  service.  And  he  had 
already  strictly  enjoined  the  bishops  to  proceed  i^ainst  all  their 
clergy  who  did  not  observe  thp  prescribed  order;  a  command  which 
Bancroft,  who  about  this  time  followed  Whitgift  in  the  prim'acy, 
did  not  wait  to  have  re{)eated.  Hut  the  most  enormous  outrage  on 
the  civil  rights  of  these  men  was  the  commitment  to  prison  of  ten 
among  those  who  bad  presented  the  Millenary  Petition ;  the  judges 
having  declared  in  the  star-chamber  that  it  was  an  offence  finable 
at  discretion,  and  very  near  to  treason  and  felony,  as  it  tended 
to  sedition  and  rebellion.  By  such  beginnings  did  the  house  of 
Stuart  indicate  the  course  it  would  steer. 

An  entire  year  elapsed,  chiefly  on  account  of  the  nnhealthiness  of 
the  season  in  London,  before  James  summoned  his  first  parliament. 
It  might  perhaps  have  been  more  politic  to  have  chosen  some  other 
city;  for  the  length  of  this  interval  gave  time  to  form  a  dis- 
advantageous estimate  of  his  administration,  and  to  alienate  beyond 
recovery  the  puritanical  party.  Libels  were  already  in  circulation 
reflecting  with  a  sharpness  never  before  known  on  the  king's  personal 
behaviour,  which  presented  an  extraordinary  contrast  to  that  of 
Elizabeth.  James,  however,  little  heeded  the  popular  voice,  satisfied 
with  the  fulsome  and  preposterous -adulation  of  his  courts  and  intent 
on  promulgating  certain  maxims  concerning  the  dignity  and  power 
of  princes,  which  be  had  already  announced  in  his  discourse  on  the 
True  Law  of  Free  Monarchies,  printed  some  years  before  in  Soot- 
land. 

§  4.  In  the  proclamation  for  calling  together  his  first  parliamrnt, 
the  king,  after  dilating,  as  was  his  favourite  practice,  on  a  series  of 
rather  common  truths  in  very  good  language,  charges  all  persons 
interested  in  the  choice  of  knights  for  the  shire  to  select  them  out 
of  the  principal  knights  or  gentlemen  within  the  county ;  and  for 
the  burgesses  that  choice  be  made  of  men  of  sufliciency  and 
discretion,  without  desire  to  please  parents  and  friends  that  often 
speak  for  their  children  or  kindred ;  avoiding  persons  noted  in 
religion  for  their  su{)erstitious  blindness  one  way,  or  for  their 
turbulent  humour  other  ways.    We  do  command,  he  says,  that  nu 
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bankrupts  or  outlaws  be  chosen,  but  men  of  known  good  behaviour 
and  sufficient  livelihood.  The  sheriffs  are  charged  not  to  direct  a 
writ  to  any  ancient  town  being  so  ruined  that  there  are  not  residents 
sufficient  to  make  such  choice,  and  of  whom  such  lawful  election 
may  be  made.  All  returns  are  to  be  filed  in  chancery,  and  if  any 
be  found  contrary  to  this  proclamation  the  same  to  be  rejected  as 
unlawful  and  insufficient,  and  the  place  to  be  fined  for  making  it ; 
and  any  one  elected  contrary  to  the  purport,  effect,  and  true  mean- 
ing of  this  proclamation,  to  be  fined  and  imprisoned. 

Such  an  assumption  of  control  over  parliamentary  elections  was  a 
glaring  infringement  of  those  privileges  which  the  house  of  commons 
had  been  steadily  and  successfully  asserting  in  the  late  reign.  An 
opportunity  very  soon  occurred  of  contesting  this  important  point. 
At  the  election  for  the  county  of  Buckingham  sir  Francis  Goodwin 
had  been  chosen  in  preference  to  sir  John  Fortescue,  a  privy 
conncillar,  and  the  writ  returned  into  chancery.  Goodwin  having 
been  some  years  before  outlawed,  the  return  was  sent  back  to  the 
sheriff,  as  contrary  to  the  late  proclamation ;  and,  on  a  second 
election,  sir  John  Fortescue  was  chosen.  This  matter,  being  brought 
under  the  consideration  of  the  house  of  commons  a  very  few  days 
after  the  opening  of  the  session,  gave  rise  to  their  first  struggle  with 
the  new  king.  It  was  resolved,  after  hearing  the  whole  case,  and 
arguments  by  members  on  both  sides,  that  Goodwin  was  lawfully 
elected  and  returned,  and  ought  to  be  received.  The  first  notice 
taken  of  this  was  by  the  lords,  who  requested  that  this  might  be 
discussed  in  a  conference  between  the  two  houses  before  any  other 
matter  should  be  proceeded,  in.  The  commons  returned  for  answer 
that  they  conceived  it  not  according  to  the  honour  of  the  house  to 
give  account  of  any  of  their  proceedings.  The  lords  replied,  that, 
having  acquainted  his  majesty  with  the  matter,  he  desired  there 
might  be  a  conference  thereon  between  the  two  houses.  Upon  this 
message  the  commons  came  to  a  resolution  that  the  speaker  with  a 
numerous  deputation  of  members  should  attend  his  majesty  and 
report  the  reasons  of  their  proceedings  in  Goodwin's  case.  Two 
conferences  with  the  king  ensued,  and  the  latter  at  last  suggested 
that  both  Goodwin  and  Fortescue  should  be  set  aside  by  issuing  a 
new  writ.  This  compromise  was  joyfully  accepted  by  the  greater 
part  of  the  commons,  after  the  dispute  had  lasted  nearly  three  weeks. 
They  have  been  considered  as  victorious,  upon  the  whole,  in  this 
contest,  though  they  apparently  fell  short  in  the  result  of  what  they 
had  obtained  some  years  before.  But  no  attempt  was  ever  after- 
wards made  to  dispute  their  exclusive  jurisdiction. 

§  5.  The  commons  were  engaged  during  this  session  in  the 
defence  of  another  privilege,  to  Which  they  annexed  perhaps  a 
disproportionate    importance.    Sir   Thomas    Shirley,    a   member. 
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having  been  taken  in  execntion  on  a  private  debt  before  their 
meeting,  and  the  warden  of  the  Fleet  prison  refusing  to  deliver 
him  up,  they  were  at  a  loss  bow  to  obtain  his  release.  The  warden, 
though  committed  by  the  house  to  a  dungeon  in  the  Tower, 
continued  obstinate,  conceiving  that  by  releasing  his  prisoner  he 
should  become  answerable  for  the  debt.  They  were  evidently 
reluctant  to  solicit  the  king's  interference ;  but,  aware  at  length 
that  their  own  authority  was  insufficient,  "  the  vice-chamberlain," 
according  to  a  memorandum  in  the  journals,  "was  privately 
instructed  to  go  to  the  king  and  humbly  desire  that  he  would  be 
pleased  to  command  the  warden,  on  his  allegiance,  to  deliver  up 
sir  Thomas  ;  not  as  petitioned  for  by  the  house,  but  as  if  himself 
thought  it  fit,  out  of  his  own  gracious  judgment."  By  this 
stratagem,  if  we  may  so  term  it,  they  saved  the  point  of  honour  and 
recovered  their  member.  The  warden's  apprehensions,  however,  of 
exposing  himself  to  an  action  for  the  escape  gave  rise  to  a  statute 
which  empowers  the  creditor  to  sue  out  a  new  execution  against 
any  one  who  shall  be  delivered  by  virtue  of  his  privilege  of  parlia- 
ment, after  that  shall  have  expired,  and  discharges  from  liability 
those  out  of  whose  custody  such  persons  shall  be  delivered.  This 
is  the  first  legislative  recognition  of  privilege.  The  most  important 
part  of  the  whole  is  a  proviso  subjoined  to  the  act,  ^  That  nothing 
therein  contained  shall  extend  to  the  diminishing  of  any  punish- 
ment to  be  hereafter,  by  censure  in  parliament,  inflicted  upon  any 
person  who  hereafter  shall  make  or  procure  to  be  made  any  such 
arrest  as  is  aforesaid."  The  right  of  commitment,  in  such  cases  at 
least,  by  a  vote  of  the  house  of  commons,  is  here  unequivocally 
maintained. 

§  6.  It  is  not  necessary  to  repeat  the  complaints  of  ecclesiastical 
abuses  preferred  by  this  house  of  commons,  as  by  those  that  had 
gone  before,  them.  James,  by  siding  openly  with  the  bishops,  had 
given  alarm  to  the  reforming  party.  A  code  of  new  canons  had 
recently  been  established  in  convocation  with  the  king's  assent, 
obligatory  perhaps  upon  the  clergy,  but  tending  to  set  up  an 
unwarranted  authority  over  the  whole  nation ;  imposing  oaths  and 
exacting  securities  in  certain  cases  from  the  laity,  and  aiming  at 
the  exclusion  of  nonconformists  from  all  civil  rights.  Against  these 
canons,  as  well  as  various  other  grievances,  the  commons  remon- 
strated in  a  conference  with  the  upper  house,  but  with  little  imme- 
diate effect.  They  made  a  more  remarkable  effort  in  attacking  some 
public  mischiefs  of  a  temporal  nature,  which,  though  long  the  theme 
of  general  murmurs,  were  closely  interwoven  with  the  ancient  and 
undisputed  prerogatives  of  the  crown.  Complaints  were  uttered,  and 
innovations  projected,  by  the  commons  of  1604:,  which  Elizabeth  would 
have  met  with  an  .angry  message,  and  perhaps  visited  with  punish- 
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jBent  on  the  proposers.  James,  however,  was  not  entirely  averse  to 
some  of  the  projected  alterations,  &om  which  he  hoped  to  derive  a 
pecuniary  advantage.  The  two  principal  grievances  were  purveyance 
and  the  incidents  of  military  tenure.  The  former  had  been  restrained 
by  not  less  than  thirty-six  statutes,  as  the  commons  assert  in  a 
petition  to  the  king  ;  in  spite  of  which  the  impressing  of  carts  and 
carriages,  and  the  exaction  of  victuals  for  the  king's  use,  at  prices 
far  below  the  true  value,  and  in  quantity  beyond  what  was  necessary, 
continued  to  prevail  under  authority  of  commissions  from  the  board 
of  green  cloth,  and  was  enforced,  in  case  of  demur  or  resistance,  by 
imprisonment  under  their  warrant.  The  purveyors,  indeed,  are 
described  as  living  at  free  quarters  upon  the  country,  felling  woods 
without  the  owners'  consent,  and  commanding  labour  with  little  or 
no  recompense.  Purveyance  was  a  very  ancient  topic  of  remon- 
strance; but  both  the  inadequate  revenues  of  the  crown,  and  a 
supposed  dignity  attached  to  this  royal  right  of  spoil,  had  prevented 
its  abolition  from  being  attempted.  But  the^  commons  seemed  still 
more  to  trench  on  the  pride  of  our  feudal  monarchy  when  they  pro- 
posed to  take  away  guardianship  in  chivalry ;  that  lucrative  tyranny, 
bequeathed  by  Norman  conquerors,  the  custody  of  every  military 
tenant's  estate  until  he  should  arrive  at  twenty-one,  without  account- 
ing for  the  profits.  This,  among  other  grievances,  was  referred  to  a 
committee,  in  which  Bacon  took  an  active  share.  They  obtained 
a  conference  on  this  subject  with  the  lords,  who  advised  to  drop  the 
matter  for  the  present,  as  somewhat  unseasonable  in  the  king's  first 
parliament. 

In  the  midst  of  these  testimonies  of  dissatisfaction  with  the  civil 
and  ecclesiastical  admiuistration,  the  house  of  commons  had  not  felt 
much  willingness  to  greet  the  new  sovereign  with  a  subsidy.  No 
demand  had  been  made  upon  them,  far  less  auy  proof  given  of  the 
king's  exigencies;  and  they  doubtless  knew  by  experience  that 
an  obstinate  determination  not  to  yield  to  any  of  their  wishes  would 
hardly  be  shaken  by  a  liberal  grant  of  money.  They  had  even 
passed  the  usual  bill  granting  tonnage  and  poundage  for  life,  with 
certain  reservations  that  gave  the  court  offence,  and  which  apparently 
they  afterwards  omitted.  But  there  was  so  little  disposition  to  do 
anything  farther,  that  the  king  sent  a  message  to  express  his  desire 
that  the  commons  would  not  enter  upon  the  business  of  a  subsidy. 
and  assuring  them  that  he  would  not  take  unkindly  their  omissiou. 
By  this  artifice,  which  was  rather  transparent,  he  avoided  the  not 
improbable  mortification  of  seeing  the  proposal  rejected. 

§  7.  The  king's  discontent  at  the  proceedings  of  this  session, 
which  he  seems  to  have  rather  strongly  expressed  in  some  speech  to 
the  commons  that  has  not  been  recorded,  gave  rise  to  a  very 
remarkable  vindication,  prepared  by  the  committee  at  the  house's 
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command,  and  entitled  *  A  Form  of  Apology  and  Satisfaction  to  be 
delivered  to  his  Majesty,'  though  such  may  not  be  deemed  the 
most  appropriate  title.  It  contains  a  fnll  and  pertinent  justification 
of  all  those  proceedings  at  which  James  had  taken  umbrage,  and 
asserts,  with  respectful  boldness  and  in  explicit  language,  the  con- 
stitutional rights  and  liberties  of  parliament.  If  the  English 
monarchy  had  been  reckoned  as  absolute  under  the  Plantageuets 
and  Tudors  as  Hume  has  endeavoured  to  make  it  appear,  the  com- 
mons of  1604  must  have  made  a  surprising  advance  in  thdr  notions 
of  freedom  since  the  king's  accession.  Adverting  to  what  they  call 
the  misinformation  openly  delivered  to  his  majesty  in  three  things ; 
namely,  that  their  privileges  were  not  of  right,  but  of  grace  only, 
renewed  every  parliament  on  petition;  that  they  are  no  court  of 
record,  nor  yet  a  court  that  can  command  view  of  records ;  that  the 
examination  of  the  returns  of  writs  for  knights  and  burgesses  is 
without  their  compass,  and  belonging  to  the^chancery :  they  main- 
tain on  the  contrary : 

**  1,  That  their  privileges  and  liberties  are  their  right  and  inherit- 
ance, no  lesa  than  their  very  lands  and  goods  ;  2.  That  they  cannot  be 
withheld  from  them,  denied,  or  impaired,  but  with  apparent  wrong 
to  the  whole  state  of  the  realm ;  B.  That  their  making  request,  at  the 
beginning  of  a  parliament,  to  enjoy  their  privilege,  is  only  an  act  c^ 
manners,  and  does  not  weaken  their  right ;  4.  That  their  house  is  a 
court  of  record,  and  has  been  ever  so  esteemed  ;  5.  That  there  is  not 
the  highest  standing  court  in  this  land  that  ought  to  enter  into  com* 
petition,  either  for  dignity  or  authority,  with  this  high  ccrurt  of  parlia- 
ment, which  with  his  majesty's  royal  assent,  gives  law  to  other  courts, 
but  from  other  courts  reoeives  neither  laws  >nor  orders ;  6.  That  the 
house  of  commons  is  the  sole  proper  judge  of  return  of  all  such  writs, 
and  the  election  of  all  such  members  as  belong  to  it,  without  which 
the  freedom  of  election  Were  not  entire." 

They  vindicate  their  endeavours  to  obtain  redress  of  religious  and 
public  grievances : 

"  Your  Majesty  would  be  misinformed,"  they  tell  him,  "  if  any  man 
should  deliver  that  the  kings  of  England  have  any  absolute  power  in 
themselves,  either  to  alter  religion,  which  Qod  defend  should  be  in  the 
power  of  any  mortaJt  man  whatsoever,  or  to  make  any  laws  conoeming 
the  same,  otherwise  than  as  in  temporal  causes,  by  consent  of  parlia- 
ment. We  have  and  shall  at  all  times  by  our  oaths  acknowledge  .that 
your  majesty  is  sovereign  lord  and  supreme  governor  in  both." 

Such  was  the  voice  of  the  English  commons  in  1604,  at  the 
commencement  of  that  great  conflict  for  their  liberties  which  is 
measured  by  the  line  of  the  house  of  Stuart.  But  it  is  not'certain 
that  this  apology  was  ever  delivered  to  the  king,  though  he  seems 
to  allude  to  it  in  a  letter  written  to  one  of  his  ministers  About  the 
same  time. 
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§  8.  The  next  session  (1605),  whidi  is  remarkable  on  account  of 
the  conspiracy  of  some  desperate  men  to  blow  up  both  houses  of 
parliament  with  gunpowder  on  the  day  of  their  meeting,  did  not  pro- 
duce much  worthy  of  our  notice.    A  bill  to  regulate,  or  probably  to 
suppress,  purveyance  was  thrown  out  by  the  lords.     The  commons - 
sent  up  another  bill  to  the  same  effect,  which  the  upper  house' 
rejected  without  discussion,  by  a  rule  then  perhaps  first  established, 
that  the  same  bill  could  not  be  proposed  twice  in  one  session. 
They  voted  a  liberal  subsidy,  which  the  king,  who  had  reigned 
three  years  without  one,  had  just  cause  to  require.     For  though  he 
had  concluded  a  peace  with  Spain  soon  after  his  accession,  yet  the 
late  queen  had  left  a  debt  of  400,000?.,  and  other  charges  had  fallen 
on  the  crown.    But  the  bill  for  this  subsidy  lay  a  good  while  in  the 
house  of  commons,  who  came  to  a  vote  that  it  should  not  pass  till 
their  list  of  grievances  was  ready  to  be  presented.    No  notice  was 
taken  of  these  till  the  next  session,  beginning  in  November,  1606, 
when  the  king  returned  an  answer  to  each  of  the  sixteen  articles 
in  which  matters  of  grievance  were  alleged.    Of  these  the  greater 
part  refer  to  certain  grants  made  to  particular  persons  in  the  nature 
of  monopolies ;  the  king  either  defending  these  in  his  answer,  or 
remitting  the  parties  to  the  courts  of  law  to  try  their  legality. 
The  principal  business  of  this  third  session,  as  it  had  been  of  the 
last,  was  James's  favourite  scheme  of  a  perfect  union  between 
England  and  Scotland.    It  may  be  collected,  though  this  was  never 
explicitly  brought  forward,  that  his  views  extended  to  a  legislative 
incorporation.     Hume,  ever  prone  to  eulogize  this  monarch  at  the 
expense  of  his  people,  while  he  bestows  merited  praise  on  his  speech 
in  favour  of  the  union,  which  is  upon  the  whole  a  well-written  and 
judicious  performance,  chaises  the  parliament  with  prejudice,  reluc- 
tance, and  obstinacy.    Yet  if  the  commons,  while  both  the  theory 
of  our  own  constitution  was  so  unsettled,  and  its  practice  so  full  of 
abuse,  did  not  precipitately  give  in  to  schemes  that  might  create 
still  further  difficulty  in  all  questions  between  the  crown  and 
themselves,  we  may  justly  consider  it  as  an  additional  proof  of 
their  wisdom  and  public  spirit.     Their  slow  progress,  however,  in 
this  £eivourite  measure,  which,  though  they  could  not  refuse  to 
entertain  it,  they  endeavoured  to  defeat  by  interposing  delays  and 
impediments,  gave  much  offence  to  the  king,  which  he  expressed 
in  a  speech  to  the  two  houses,  with  the  haughtiness,  but  not  the 
dignity,  of  Elizabeth.     He  threatened  them  to  live  alternately  in 
the  two  kingdoms,  or  to  keep  his  court  at  York  ;  and  alluded,  with 
peculiar  acrimony,  to  certain  speeches  made  in  the  house,  wherein 
probably  his  own  fame  had  not  been  spared. 

It   is   most   probable,  as  experience  had  shown,  that  such  a 
demonstration  of  displeasure  from  Elizabeth  would  have  ensured 
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the  repentant  submission  of  the  commons.  But,  within  a  few  years 
of  the  most  unbroken  tranquillity,  there  had  been  one  of  those 
changes  of  popular  feeling  which  a  govemnent  is  seldom  observant 
enough  to  watch.  Two  springs  had  kept  in  play  the  machine  of 
her  administration,  affection  and  fear ;  attachment  arising  from  the 
sense  of  dangers  endured,  and  glory  achieved,  for  her  people, 
tempered,  though  not  subdued,  by  the  dread  of  her  stem  courage 
and  vindictive  rigour.  For  James  not  a  particle  of  loyal  affection 
lived  in  the  hearts  of  the  nation,  while  his  easy  and  pusillanimous, 
though  choleric,  disposition  had  gradually  diminished  those  senti- 
ments of  apprehension  which  royal  frowns  used  to  excite.  The  com- 
mons, after  some  angry  speeches,  resolved  to  make  known  to  the 
king,  through  the  speaker,  their  desire  that  he  would  listen  to 
no  private  reports,  but  take  his  information  of  the  house's  meaning 
from  themselves ;  that  he  would  give  leave  to  such  persons  as  he 
had  blamed  for  their  speeches  to  clear  themselves  in  his  hearing ; 
and  that  he  would  by  some  gracious  message  make  known  his 
intention  that  they  should  deliver  their  opinions  with  full  liberty, 
and  without  fear.  The  speaker  next  day  communicated  a  slight 
but  civil  answer  he  had  received  from  the  king,  importing  his  wish 
to  preserve  their  privileges,  especially  that  of  liberty  of  speech. 
This,  however,  did  not  prevent  his  sending  a  message  a  few  days 
afterwards,  commenting  on  their  debates,  and  on  some  clauses  they 
had  introduced  into  the  bill  for  the  abolition  of  all  hostile  laws. 

The  ministry  betrayed,  in  a  still  more  pointed  manner,  their 
jealousy  of  any  interference  on  the  part  of  the  commons  with  the 
conduct  of  public  affairs  in  a  business  of  a  different  nature.  The 
pacification  concluded  with  Spain  in  1604,  very  much  against  the 
general  wish,  had  neither  removed  all  grounds  of  dispute  between 
the  governments,  nor  allayed  the  dislike  of  the  nations.  Spain 
advanced  in  that  age  the  most  preposterous  claims  to  an  exclusive 
navigation  beyond  the  tropic,  and  to  the  sole  possession  of  the 
American  continent ;  while  the  English  merchants,  mindful  of  the 
lucrative  adventures  of  the  queen's  reign,  could  not  be  restrained 
from  trespassing  on  the  rich  harvest  of  the  Indies  by  contraband 
and  sometimes  piratical  voyages.  These  conflicting  interests  led 
of  course  to  mutual  complaints  of  maritime  tyranny  and  fraud  . 
neither  likely  to  be  ill-founded,  where  the  one  party  was  as  much 
distinguished  for  the  despotic  exercise  of  vast  power,  as  the  other 
by  boldness  and  cupidity.  It  was  the  prevailing  bias  of  the  king's 
temper  to  keep  on  friendly  terms  with  Spain,  or  rather  to  court  her 
with  undisguised  and  impolitic  partiality.  But  this  so  much 
thwarted  the  prejudices  of  his  subjects,  that  no  part,  perhaps,  of 
his  administration  had  such  a  disadvantageous  effect  on  his  popu- 
larity.   The  merchants  presented  to  the  commons,  in  this  session  of 
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1607,  a  petition  upon  ilie  grievances  they  sustained  from  Spain, 
enterii^  into  such  a  detail  of  alleged  cruelties  as  was  likely  to 
exasperate  that  assembly.  Nothing,  however,  was  done  for  a  con- 
siderable time,  when,  after  receiving  the  report  of  a  committee  on 
the  subject,  the  house  prayed  a  conference  with  the  lords.  They, 
who  acted  in  this  and  the  preceding  session  as  the  mere  agents  of 
government,  intimated  in  their  r^y  that  they  thought  it  an 
unusual  matter  for  the  commons  to  enter  upon,  and  took  time  to 
consider  [about  a  conference.  Aftdr  some  delay  this  was  granted, 
and  sir  Francis  Bacon  reported  its  result  to  the  lower  house.  The 
earl  of  Salisbury  managed  the  conference  on  the  part  of  the  lords. 
The  tenor  of  his  speech,  as  reported  by  Bacon,  is  very  remarkable. 
After  discussing  the  merits  of  the  petition,  and  considerably 
extenuating  the  wrongs  imputed  to  Spain,  he  adverted  to  the 
circumstance  of  its  being  presented  to  the  commons.  The  crown 
of  England  was  invested,  he  said,  with  an  absolute  power  of  peace 
and  war ;  and  inferred,  from  a  series  of  precedents  which  he  vouched, 
that  petitions  made  in  parliament.  Intermeddling  with  such  matters, 
had  gained  little  success ;  that  great  inconveniences  mxist  follow 
from  the  public  debate  of  a  king's  designs,  which,  if  they  take 
wind,  must  be  frustrated;  and  that,  if  parliaments  have  ever  been 
made  acquainted  with  matter  of  peace  or  war  in  a  general  way,  it 
was  either  when  the  king  and  council  conceived  that  it  was  material 
to  have  some  declaration  of  the  zeal  and  affection  of  the  people,  or 
else  when  they  needed  money  for  the  charge  of  a  war,  in  which  case 
they  should  be  sure  enough  to  hear  of  it ;  that  the  lords  would 
make  a  good  construction  of  the  commons'  desire,  that  it  sprang 
from  a  forwardness  to  assist  his  majesty's  future  resolutions,  rather 
than  a  determination  to  do  th&t  wrong  to  his  supreme  power  which 
haply  might  appear  to  those  who  were  prone  to  draw  evil  inferences 
from  their  proceedings.  Several  precedents  indeed  might,  have  been 
opposed  to  those  of  the  earl  of  Salisbury,  wherein  the  commons, 
especially  under  Richard  II.  and  Henry  YI.,  had  assumed  a  right  of 
advising  on  matters  of  peace'  and  war.  But  the  more  recent  usage 
of  the  constitution  did  not  warrant  such  an  interference.  It  was, 
however,  rather  a  bold  assertion  that  they  were  not  the  proper 
channel  through  which  public  grievances,  or  those  of  so  large  a 
portion  of  the  community  as  the  merchants,  ought  to  be  represented 
to  the  throne. 

§  9.  During  the  interval  of  two  years  and  a  half  that  elapsed 
before  the  commencement  of  the  next  session,  a  decision  had 
occurred  in  the  court  of  exchequer  which  threatened  the  entire 
overthrow  of  our  constitution.  It  had  always  been  deemed  the 
indispensable  characteristic  of  a  limited  monarchy,  however  irregular 
and  inconsistent  might  be  the  exercise  of  some  prerogatives,  that  no 
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money  could  be  raised  from  the  subject  without  the  coBsent  of  the 
estates.  This  essential  principle  was  settled  in  England,  aft^  much 
<x>ntention,  by  the  statute  entitled  Gonfirmatio  Chartarum,  in  the 
25th  year  of  Edward  I.  More  comjHrehensive  and  specific  in  its 
expression  than  the  Great  Charter  of  J<^,  it  abolishes  all  '*  aids, 
tasks,  and  prises,  unless  by  the  common  assent  of  the  realm,  and 
for  the  common  profit  thereof,  savi]]^  the  ancient  aids  and  priseadue 
and  accustomed;"  the  king  explicitly  r^ouncing  the  custom  he 
had  lately  set  on  wool.  Thus  the  letter  of  the  statute  and  the 
history  of  the  times  conspire  to  prove  that  impositions  op.  mer- 
chandise at  the  ports,  to  which  alone  the  word  prises  was  applicable, 
could  no  more  be  levied  by  the  royal  prerogative  after  its  enactment, 
than  internal  taxes  upon  landed  or  moveable  property,  known  in 
that  age  by  the  appellations  of  aids  and  tallages*  But  as  the  former 
could  be  assessed  with  great  ease,  and  with  no  risk  of  immediate 
resistance,  and  especially  as  certain  ancient  customs  were  preserved 
by  the  statute,  so  that  a  train  of  fiscal  officers,  and  a  scheme  of 
regulations  and  restraints  upon.  the.  export  afid  import  of  goods 
became  necessary,  it  was  long  b^ore  the  sovereigns  of  this  kingdom 
could  be  induced  constantly  to  respect  this  part  of  the  law.  Hence 
several  remonstrances  from  the  commons  under  Edward  III.  against 
the  maletolls  or  unjust  exactions  upon  wool,  by  which,  if  they  did 
not  obtain  more  than  a  promise  of  efifectual  redress,  they  kept  up 
their  claim,  and  perpetuated  the  recognition  of  its  justice,  for  the 
sake  of  posterity.  They  became  powerful  enough  to  enforce  it 
under  Richard  11^  in  whose  time  there  is  little  clear  evidence  of 
illegal  impositions ;  and  from  the  accession  of  the  house  of  Lancaster 
it  is  undeniable  that  they  ceased  altogether.  The  grant  of  tonnage 
and  poundage  for  the  king's  life,  which  from  the  time  of  Henry  V. 
was  made  in  the  first  parliament  of  every  reign,  might  perhaps  be 
considered  as  a  tacit  compensaticni  to  the  crown  for  its  abandonment 
of  these  irregular  extortions.  ' 

Henry  VII.,  the  most  rapacious,  and  Henry  VIII.,  the  most 
despotic,  of  English  monarchs,  did  not  presume  to  violate  tiiis 
acknowledged  right.  The  first  who  had  again  recourse  to  this 
means  of  enhancing  the  revenue  was  Mary,  who,  in  the  year  1557, 
set  a  duty  upon  cloths  exported  beyond  seas,  and  afterwards  another 
on  the  importation  of  French  wines.  The  former  of  those  was 
probably  defended  by  arguing  that  there  was  already  a  duty  on. 
wool ;  and  if  cloth,  which  was  wool  manufactured,  could  pass  free, 
there  would  be  a  firaud  on  the  revenue.  The  merchants,  howeyer, 
did  not  acquiesce  in  this  arbitrary  imposition,  and,  as  soon  as 
Elizabeth's  accession  gave  hopes  of  a  restoration  of  English  govern- 
ment, they  petitioned  to  be  released  from  this  burthen.  The 
adn:iinistration,  however,  would  not  release  this  duty,  which  oon- 
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tinned  to  be  paid  nnder  Elizabeth.  She  also  imposed  one  upon 
sweet  wines.  We  read  of  no  complaint  in  parliament  against  this 
novel  taxation ;  but  it  is  alluded  to  by  Bacon  in  one  of  his  tracts 
during  the  queen's  reign,  as  a  grievance  alleged  by  her  enemies.  He 
defends  it,  as  laid  only  on  a  foreign  merchandise,  and  a  delicacy 
which  might  be  forborne. 

James  had  imposed  a  duty  of  five  shillings  per  hundredweight  on 
currants,  over  and  above  that  of  two  shillings  and  sixpence,  which 
was  granted  by  the  statute  of  tonnage  and  poundage.  Bates,  a 
Turkey  merchant,  having  refused  payment,  an  information  was 
exhibited  against  him  in  the  exchequer.  Judgment  was  soon  given 
for  die  crown.  The  courts  of  justice,  it  is  hardly  necessary  to  say, 
did  not  consist  of  men  conscientiously  impartial  between  the  king 
and  the  subject ;  some  corrupt  with  hope  of  promotion,  many  more 
fearful  of  removal,  or  awe-struck  by  the  frowns  of  power.  The 
speeches  of  chief  baron  Fleming,  and  of  baron  Clark,  the  only  two 
that  are  preserved. in  Lane's  Reports,  contain  propositi(xis  still  worse 
than  their  decision,  and  wholly  subversive  of  all  liberty. 

"  The  king's  power,"  it  was  said,  **  is  double— ordinary  and  absolute; 
and  these  have  several  laws  and  ends.  That  of  the  ordinary  is  for  the 
profit  of  particular  subjects,  exercised  in  ordinary  courts,  and  called 
common  law,  which  cannot  be  changed  in  substance  without  parliament. 
The  king's  absolute  power  is  applied  to  no  particular  person's  benefit, 
but  to  the  general  safety ;  and  this  is  not  directed  by  the  rules  of 
common  law,  but  more  properly  termed  policy  and  government,  vary- 
ing according  to  his  wisdom  for  the  common  good;  and  all  things 
done  within  those  rules  are  lawful.  The  matter  in  question  is  matter 
of  state,  to  be  ruled  according  to  policy  by  the  king's  extraordinary 
power.  All  customs  (duties  so  called)  are  the  effects  of  foreign  com- 
merce ;  but  all  affairs  of  commerce  and  all  treaties  with  foreign  nations 
belong  to  the  king's  absolute  power  ;  -he  therefore  who  has  power  over 
the  cause,  must  have  it  also  over  the  effect,  llie  seaports  are  the 
king's  gates,  which  he  may  open  and  shut  to  whom  he  pleases." 

The  ancient  customs  on  wine  and  wool  are  asserted  to  have 
originated  in  the  king's  absolute  power,  and  not  in  a.  grant  of 
parliament ;  a  point,  whether  true  or  not,  of  no  great  importance, 
if  it  were  acknowledged  that  many  statutes  had  subsequently  con- 
trolled this  prerogative.  But  these  judges  impugned  the  authority 
of  statutes  derogatory  to  their  idoL  That  of  45  E,  UL,  c.  4,  that  no 
new  imposition  should  be  laid  on  wool  or  leather,  one  of  them 
maintains,  did  not  bind  the  king's  successors;  for  the  right  to 
impose  such  duties  was  a  principal  part  of  the  crown  of  England, 
which  the  king  could  not  diminish.  They  extolled  the  king's  grace 
in  permitting  the  matter  to  be  argued,  commenting  at  the  same  time 
on  the  insolence .  shown  in  disputing  so  undeniable  a  claim.  Nor 
could  any  judges  be  more  peremptory  in  resisting  an  attempt  to 
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overthrow  the  most  established  precedents  than  were  these  harons 
of  king  James's  exchequer  in  giving  away  those  fundamental 
liberties  which  were  the  inheritance  of  every  Elnglishman. 

The  immediate  consequence  of  this  decision  was  a  book  of  rates, 
published  in  July,  1608,  under  the  authority  of  the  great  seal, 
imposing  heavy  duties  upon  almost  all  merchandise.  But  the 
judgment  of  the  court  of  exchequer  did  not  satisfy  men  jealous  of 
the  crown's  encroachments.  The  imposition  on  currants  had  been, 
already  noticed  as  a  grievance  by  the  house  of  commons  in  1606. 
But  the  king  answered,  that  the  question  was  in  a  course  for  legal 
determination ;  and  the  commons  themselves,  which  is  worthy  of 
remark,  do  not  appear  to  have  entertained  any  clear  persuasion  that 
the  impost  was  contrary  to  law. 

§  10.  In  the  session,  however,  which  began  in  February,  1610, 
they  had  acquired  new  light  by  sifting  the  legal  authorities,  and, 
instead  of  submitting  their  opinions  to  the  courts  of  law,  which 
were  in  truth  little  worthy  of  such  deference,  were  the  more 
provoked  to  remonstrate  against  the  novel  usurpation  those  servile 
men  had  endeavoured  to  prop  up.  Lawyers,  as  learned  probably  as 
most  of  the  judges,  were  not  wanting  in  their  ranks.  The  illegality 
of  impositions  was  shown  in  two  elaborate  speeches  by  Hakewill 
and  Yelverton.  And  the  country  gentlemen,  who,  though  less 
deeply  versed  in  precedents,  had  too  good  sense  not  to  discern  that 
the  next  step  would  be  to  levy  taxes  on  their  lands,  were  delighted 
to  find  that  there  had  been  an  old  English  constitution  not  yet 
abrogated,  which  would  bear  them  out  in  their  opposition.  When 
the  king  therefore  had  intimated  by  a  message,  and  afterwards  in  a 
speech,  his  command  not  to  enter  on  the  subject,  couched  in  that 
arrogant  tone  of  despotism  which  this  absurd  prince  affected,  they 
presented  a  strong  remonstrance  against  this  inhibition. 

"  The  policy  and  constitution  of  this  your  kingdom  (they  say)  appro- 
priates unto  the  kings  of  this  realm,  with  the  assent  of  the  parliament, 
as  well  the  sovereign  power  of  making  laws,  as  that  of  taxing,  or 
imposing  upon  the  subjects*  goods  or  merchandises,  as  may  not,  without 
their  consents,  be  altered  or  changed.  ♦  ♦  *  We,  therefore,  your 
majesty's  most  humble  commons  assembled  in  parliament,  following 
the  example  of  this  worthy  case  of  our  ancestors,  and  out  of  a  duty 
of  those  for  whom  we  serve,  finding  that  your  majesty,  without  advice 
or  consent  of  parliament,  hath  lately,  in  time  of  peace,  set  both  greater 
impositions,  and  far  more  in  number,  than  any  your  noble  ancestors 
did  ever  in  time  of  war,  have,  with  all  humility,  presumed  to  present 
this  most  just  and  necessary  petition  unto  your  majesty,  that  all  im- 
positions set  without  the  assent  of  parUament  may  be  quite  abolished 
and  taken  away  ;  and  that  your  majesty,  in  imitation  likewise  of  your 
noble  progenitors,  will  be  pleased  that  a  law  be  made  during  this 
session  of  parliament,  to  declare  that  all  impositions  set  or  to  be  set 
upon  your  people,  their  goods  or  merchandises,  save  only  by  conmion 
consent  in  parliament,  are  and  shall  be  void." 


James  I.  DOCTRINE  OF  ABSOLUTISM.  165 

They  proceeded  accordingly,  after  a  pretty  long  time  occnpied  in 
searching  for  precedents,  to  pass  a  bill  taking  away  impositions ; 
which,  as  might  be  anticipated,  did  not  obtain  the  conciirrence  of 
the  upper  house. 

§  11.  The  commons  had  reason  for  their  apprehensions.  This 
doctrine  of  the  king's  absolute  power  beyond  the  law  had  become 
current  with  all  who  sought  his  favour,  and  especially  with  the 
high  church  party.  The  convocation  had  in  1606  drawn  up  a  set 
of  canons,  denouncing  as  erroneous  a  number  of  tenets  hostile  in 
their  opinion  to  royal  government.  These  canons,  though  never 
authentically  published  till  a  later  age,  could  not  have  been  seoret. 
They  consist  of  a  series  of  propositions  or  pars^raphs,  to  each  of 
which  an  anathema  of  the  opposite  error  is  attached ;  deducing  the 
origin  of  government  from  the  patriarchal  regimen  of  families,  to 
the  exclusion  of  any  popular  choice.  Passive  obedience  in  all  cases 
without  exception  to  the  established  monarch  is  inculcated. 

The  real  aim  of  the  clergy  in  thus  enormously  enhancing  the 
pretensions  of  the  crown  was  to  gain  its  sanction  and  support  for 
their  own.  Schemes  of  ecclesiastical  jurisdiction,  hardly  less  exten- 
sive than  had  warmed  the  imagination  of  Becket,  now  floated  before 
the  eyes  of  his  successor  Bancroft.  He  had  fallen  indeed  upon  evil 
days,  and  perfect  independence  on  the  temporal  magistrate  could 
no  longer  be  attempted ;  but  he  acted  upon  the  refined  policy  of 
making  the  royal  supremacy  over  the  church,  which  he  was  obliged 
to  acknowledge,  and  professed  to  exaggerate,  the  very  instrument  of 
its  independence  upon  the  law.  The  favourite  object  of  the  bishops 
in  this  age  was  to  render  their  ecclesiastical  jurisdiction,  no  part  of 
which  had  been  curtailed  in  our  hasty  reformation,  as  unrestrained 
as  possible  by  the  courts  of  law.  These  had  been  wont,  down  from 
the  reign  of  Henry  II.,  to  grant  writs  of  prohibition  whenever  the 
spiritual  courts  transgressed  their  proper  limits ;  to  the  great  benefit 
of  the  subject,  who  would  otherwise  have  lost  his  birthright  of  the 
common  law,  and  been  exposed  to  the  defective,  not  to  say  iniquitous 
and  corrupt,  procedure  of  the  ecclesiastical  tribunals.  But  the 
civilians,  supported  by  the  prelates,  loudly  complained  of  these 
prohibitions,  which  seem  to  have  been  much  more  frequent  in  the 
latter  years  of  Elizabeth  and  the  reign  of  James  than  in  any  other 
period.  Bancroft  accordingly  presented  to  the  star-chamber,  in 
1605,  a  series  of  petitions  in  the  name  of  the  clergy,  which  lord 
Coke  has  denominated  Articuli  Cleri,  by  analc^  to  some  similar 
representations  of  that  order  under  Edward  II.  In  these  it  was  com- 
plained that  the  courts  of  law  interfered  by  continual  prohibitions 
with  a  jurisdiction  as  established  and  as  much  derived  from  the 
king  as  their  own,  either  in  cases  which  were  clearly  within  that 
jurisdiction's  limits,  or  on  the  slightest  suggestion  of  some  matter 
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belonging  to  the  temporal  court.  It  was  hinted  that  the  whole 
course  of  granting  prohibitions  was  an  encroachment  of  the  king's 
bench  and  common  pleas,  and  that  they  could  regularly  issue  only 
out  of  chancery.  To  each  of  these  articles  of  complaint^  extending 
to  twenty-five,  the  judges  made  separate  answers,  in  a  rough  and, 
some  might  say,  a  rude  style,  but  pointed  and  much  to  the  purpose, 
vindicating  in  every  instance  their  right  to  take  cognizance  of  every 
collateral  matter  springing  out  of  an  ecclesiastical  suit,  and  repelling 
the  attack  upon  their  power  to  issue  prohibitions  as  a  strange  pre- 
sumption. Nothing  was  done,  nor,  thanks  to  the  firmness  of  the 
judges,  could  be  done,  by  the  council  in  this  respect.  For  the  clergy 
had  begun  by  advancing  that  the  king's  authority  was  sufficient  to 
reform  what  was  amiss  in  any  of  his  own  courts,  all  jurisdiction, 
spiritual  and  temporal,  being  annexed  to  his  crown.  But  it  was 
positively  and  repeatedly  denied,  in  reply,  that  anything  less  than 
act  of  parliament  could  alter  the  course  of  justice  established  by  law. 
This  effectually  silenced  the  archbishop,  who  knew  how  little  he 
had  to  hope  from  the  commons.  By  the  pretensions  made  for  the 
church  in  this  affair  he  exasperated  the  judges,  who  had  been  quite 
sufficiently  disposed  to  second  all  rigorous  measures  against  the 
puritan  ministers,  and  aggravated  that  jealousy  of  the  ecclesiastical 
courts  which  the  common  lawyers  had  long  entertained. 

§  12.  It  is  the  evident  policy  of  every  administration,  in  dealing 
with  the  house  of  commons,  to  humour  them  in  everything  that 
touches  their  pride  and  tenaciousness  of  privilege,  never  attempting 
to  protect  any  one  who  incurs  their  displeasure  by  want  of  respect. 
This  seems  to  have  been  understood  by  the  earl  of  Salisbury,  the 
first  English  minister  who,  having  long  sat  in  the  lower  house,  had 
become  skilful  in  those  arts  of  management  which  his  successors 
have  always  reckoned  so  essential  a  part  of  their  mystery.  He 
wanted  a  considerable  sum  of  money  to  defray  the  king's  debts, 
which,  on  his  coming  into  the  office  of  lord  treasurer  after  lord  Buck- 
hurst's  death,  he  had  found  to  amount  to  1,300,000?.,  about  one-third 
of  which  was  still  undischarged.  The  ordinary  expense  also  sur- 
passed the  revenue  by  81,000?.  It  was  impossible  that  this  could 
continue  without  involving  the  crown  in  such  embarrassments  as 
would  leave  it  wholly  at  the  mercy  of  parliament.  Cecil  therefore  de^ 
vised  the  scheme  of  obtaining  a  perpetual  yearly  revenue  of  200,000?., 
to  be  granted  once  for  all  by  parliament ;  and,  the  better  to  incline 
the  house  to  this  high  and  extraordinary  demand,  he  promised  in  the 
king's  name  to  give  all  the  redress  and  satisfaction  in  his  power  fur 
any  grievances  they  might  bring  forward. 

This  offer  on  the  part  of  government  seemed  to  make  an  opening 
for  a  prosperous  adjustment  of  the  differences  which  had  subsisted 
ever  since  the  king's  accession.    The  commons,  accordingly,  post- 
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poning  the  btlsiness  of  a  subsidy,  to  which  the  courtiers  wished  to 
give  priority,  brought  forward  a  host  of  their  accustomed  grievances 
in  ecclesiastical  and  temporal  concerns.  The  most  essential  was 
undoubtedly  that  of  impositions,  which  they  sent  up  a  bill  to  the 
lords,  as  above  mentioned,  to  take  away.  They  next  complained  of 
the  ecclesiastical  high  commission  court,  which  took  upon  itself  to 
fine  and  imprison,  powers  not  belonging  to  their  jurisdiction,  and 
passed  sentences  without  appeal,  interfering  frequently  with  civil 
rights,  and  in  all  its  procedure  n^lecting  the  rules  and  precautions 
of  the  common  law.  They  dwelt  on  the  late  abuse  of  proclamations 
assuming  the  character  of  laws.  They  proceeded,  after  a  list  of 
illegal  proclamations,  to  enumerate  other  grievances,  such  as  the 
delay  of  courts  of  law  in  granting  writs  of  prohibition  and  habeas 
corpus,  the  jurisdiction  of  the  council  of  Wales  over  the  four  bordering 
shires  of  Gloucester,  Worcester^  Hereford,  and  Salop,^  some  patents 
of  monopolies,  and  a  tax  under  the  name  Of  a  licence  recently  set 
upon  victuallers.  The  king  anst^ered  these  remonstrances  with 
civility,  making,  as  usual,  no  concession  with  respect  to  the  eccle- 
siastical commission,  and  evading  some  of  their  other  requests ;  but 
promising  that  his  proclamations  should  go  no  farther  than  was 
warranted  by  law,  and  that  the  royal  licences  to  victuallers  should 
be  revoked. 

It  appears  that  the  commons,  deelning  these  enumerated  abuses 
contrary  to  law,  were  unwilling  to  chaffer  with  the  crown  for  the 
restitution  of  their  actual  rights.  There  were^  however,  parts  of  the 
prerogative  which  they  could  not  dispute,  though  galled  by  the 
burthen — the  incidents  of  feudal  tenure  and  purveyance.  A  negotia- 
tion was  accordingly  commenced  and  carried  on  for  some  time  with 
the  court  for  abolishing  both  these,  or  at  least  the  former.  The  king, 
though  he  refused  to  part  with  tenure  by  knight's  service,  which  he 
thought  connected  with  the  honour  of  the  monarchy,  was  induced, 
with  some  real  or  pretended  reluctance,  to  give  up  its  lucrative  inci- 
dents, relief,  primer  seisin,  and  wardship,  as  well  as  the  right  of 
purveyance.  But  material  difficulties  recurred  in  the  prosecution 
of  this  treaty.  After  a  good  deal  of  hailing,  Salisbury  delivered  the 
king's  final  determination  to  accept  of  200,000^.  per  annum,  which 

t  The  court  of  the  council  of  Wales  iraa  of  Wales.     This  was  oontroTerted  Ih  the 

erected  by  statute  34  H.  VIlI.,  c.  26,  for  that  reign  of  James  by  the  inhabitants  of  these 

principality  and  its  marches,  with  authority  ootinties;  and  on  reference  to  the  twelve 

to  determine  such  oauses  and  matters  as  Jodgei,  according  to  lord  Coke,  it  was  re-^ 

should  be  assigned  to  thpm  by  the  king,  solved  that   they  were  ancient    English 

"as  heretofore  hath  been  accustomed  and  shires,  and  not  within  the  Jurisdiction  of 

used ;"  which  implies  a  previous  existence  the  council  of  Wales ;  •*  and  yet,"  he  sub- 

of  some   such  Jurisdiction.    It  was  pre-  Joins,  '*  the  commission  was  not  after  re« 

tended  that  the  four  counties  of  Herefurd,  formed  in  all  points  as  it  ought  to  have 

Worcester,    Gloucester,  and    Salop  were  been.**    The  complahits  of  this  enactment 

iodlQded  idthtai  their  authority  as  marches  had  b^in  in  the  time  of  Elizabeth. 
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the  commons  voted  to  grant  as  a  full  composition  for  abolishing  the 
right  of  wardship  and  dissolving  the  court  that  managed  it,  and  for 
taking  away  all  purveyance ;  with  some  further  concessions,  and 
particularly  that  the  king's  claim  to  lands  should  be  bound  by 
sixty  years'  prescription.  Two  points  yet  remained,  of  no  small 
moment ;  namely,  by  what  assurance  they  could  secure  themselves 
against  the  king's  prerogative,  so.  often  held  up  by  court  lawyers  as 
something  uncontrollable  by  statute,  and  by  what  means  so  great 
an  imposition  should  be  levied ;  but  the  consideration  of  these  was 
reserved  for  the  ensuing  session,  which  was  to  take  place  in  October. 
They  were  prorogued  in  July  till  that  month,  having  previously 
granted  a  subsidy  for  the  king's  immediate  exigencies.  Qn  their 
meeting  again,  the  lords  began  the  business  by  requesting  a  con- 
ference with  the  other  house  about  the  proposed  contract.  But  it 
appeared  that  the  commons  had  lost  their  disposition  to  comply. 
Time  had  been  given  them  to  calculate  the  disproportion  of  the 
terms,  and  the  perpetual  burthen  that  lands  held  by  knights'  service 
must  endure.  They  had  reflected,  too,  on  the  king's  prodigal 
humour,  the  rapacity  of  the  Scots  in  his  service,  and  the  probability 
that  this  additional  revenue  would  be  wasted  without  sustaining  the 
national  honour,  or  preventing  future  applications  for -money.  They 
saw  that,  after  all  the  specious  promises  by  which  they  bad  been  led 
on,  no  redress  was  to  be  expected  as  to  those  grievances  they  had 
most  at  heart ;  that  the  ecclesiastical  courts  would  not  be  suffered  to 
lose  a  jot  of  their  jurisdiction ;  that  illegal  customs  were  still  to  be 
levied  at  the  outports ;  that  proclamations  were  still  to  be  enforced 
like  acts  of  parliament.  Great  coldness  accordingly  was  displayed 
in  their  proceedings,  and  in  a  short  time  this  distinguished  parlia- 
ment, after  sitting  nearly  seven  years,  was  dissolved  by  proclama- 
tion. 

§  13.  It  was  now  perhaps  too  late  for  the  king,  by  any  reform  or 
concession,  to  regain  that  public  esteem  which  he  had  forfeited. 
Deceived  by  an  overweening  opinion  of  his  own  learning,  which 
was  not  inconsiderable,  of  his  general  abilities,  which  were  far  from 
contemptible,  and  of  his  capacity  for  government,  which  was  very 
small,  and  confirmed  in  this  delusion  by  the  disgraceful  flattery  of 
his  courtiers  and  bishops,  he  had  wholly  overlooked  the  real  diffi- 
culties of  his  position — as  a  foreigner,  rather  distantly  connected 
with  the  royal  stock,  and  as  a  native  of  a  hostile  and  hateful  kingdom 
come  to  succeed  the  most  renowned  of  sovereigns,  and  to  grasp  a 
sceptre  which  deep  policy  and  long  experience  had  taught  her  admi- 
rably to  wield.  The  people  were  proud  of  martial  glory ;  he  spoke 
only  of  the  blessing  of  the  peacemakers :  they  abhorred  the  court  of 
Spain ;  he  sought  its  friendship :  they  asked  indulgence  for  scru- 
pulous consciences ;  he  would  bear  no  deviation  from  conformity  : 


James  I.  FOREIGN  POLITICS  OF  JAMES.  169 

they  writhed  under  the  yoke  of  the  hishops,  whose  power  he  thought 
necessary  to  his  own — they  were  animated  by  a  persecuting  temper 
towards  the  catholics ;  he  was  averse  to  extreme  rigour :  they  had 
been  used  to  the  utmost  frugality  in  dispensing  the  public  treasure ; 
he  squandered  it  on  unworthy  favourites :  they  had  seen  at  least 
exterior  decency  of  morals  prevail  in  the  queen's  court ;  they  now 
heard  only  of  its  dissoluteness  and  extravagance  :  they  had  imbibed 
an  exclusive  fondpess  for  the  common  law  as  the  source  of  their 
liberties  and  privileges ;  his  churchmen  and  courtiers,  but  none  more 
than  himself,  talked  of  absolute  power  and  the  imprescriptible  rights 
of  monarchy. 

§  14.  James  lost  in  1611  his  son  prince  Henry,  and  in  1612  the 
lord  treasurer  Salisbury.  He  showed  little  regret  for  the  former, 
whose  high  spirit  and  great  popularity  afforded  a  mortifying  con- 
trast, especially  as  the  young  prince  had  not  taken  sufficient  pains 
to  disguise  his  contempt  for  his  father.  Salisbury  was  a  very  able 
man,  to  whom,  perhaps,  his  contemporaries  did  some  injustice.  The 
ministers  of  weak  and  wilful  monarchs  are  made  answerable  for  the 
mischiefs  they  are  compelled  to  suffer,  and  gain  no  credit  for  those 
which  they  prevent.  Cecil  had  made  personal  enemies  of  those  who 
had  loved  Essex  or  admired  Baleigh,  as  well  as  those  who  looked 
invidiously  on  his  elevation.  It  was  believed  that  the  desire  shown 
by  the  house  of  commons  to  abolish  the  feudal  wardships  proceeded 
in  a  great  measure  from  the  circumstance  that  this  obnoxious 
minister  was  master  of  the  court  of  wards,  an  office  both  lucrative 
and  productive  of  much  influence.  But  he  came  into  the  scheme  of 
abolishing  it  with  a  readiness  that  did  him  credit.  His  chief  praise, 
however,  was  his  management  of  continental  relations.  The  only 
minister  of  James's  cabinet  who  had  been  trained  in  the  councils  of 
Elizabeth,  he  retained  some  of  her  jealousy  of  Spain  and  of  her 
regard  for  the  protestant  interests.  The  court  of  Madrid,  aware  both 
of  the  king's  pusillanimity  and  of  his  favourable  dispositions,  affected 
a  tone  in  the  conferences  held  in  1604  about  a  treaty  of  peace  which 
Elizabeth  would  have  resented  in  a  very  different  manner.  On  this 
occasion  he  not  only  deserted  the  United  Provinces,  but  gave  hopes 
to  Spain  that  he  might,  if  they  persevered  in  their  obstinacy,  take 
part  against  them.  Nor  have  I  any  doubt  that  his  blind  attachment 
to  that  power  would  have  precipitated  him  into  a  ruinous  connexion, 
if  Cecil's  wisdom  had  not  influenced  his  councils.  During  this 
minister's  life  our  foreign  politics  seem  to  have  been  conducted  with 
as  much  firmness  and  prudence  as  his  master's  temper  would  allow ; 
the  mediation  of  England  was  of  considerable  service  in  bringing 
about  the  great  truce  of  twelve  years  between  Spain  and  Holland  in 
1609  ;  and  in  the  dispute  which  sprang  up  soon  afterwards  concern- 
ing the  succession  to  the  duchies  of  Cleves  and  Juliers,  a  dispute 
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which  threatened  to  mingle  in  anns  the  catholic  and  protestant 
parties  throughout  Europe,  our  councils  were  full  of  a  vigour  and 
promptitude  unusual  in  this  reign,  nor  did  anything  but  the  assassi- 
nation of  Henry  IV.  prevent  the  appearance  of  an  English  army  in 
the  Netherlands.  It  must  at  least  be  confessed  that  the  king's 
affairs,  both  at  home  and  abroad,  were  far  worse  conducted  after  the 
death  of  the  Earl  of  Salisbury  than  before. 

§  Id.  The  administration  found  an  important  disadvantage,  about 
this  time,  in  a  sort  of  defection  of  sir  Edward  Coke  (more  usually 
called  lord  Coke),  chief-justice  of  the  king's  bench,  from  the  side  of 
prerogative.  He  was  a  man  of  strong  though  narrow  intellect ; 
confessedly  the  greatest  master  of  English  law  that  had  ever 
appeared,  but  proud  and  overbearing,  a  flatterer  and  tool  of  the 
court  till  he  had  obtained  his  ends,  and  odious  to  the.  nation  for 
the  brutal  manner  in  which,  as  attorney-general,  he  had  behaved 
towards  sir  Walter  Raleigh  on  his  trial.  In  raising  him  to  the  post 
of  chief-justice  the  council  had  of  course  relied  on  finding  his 
unfathomable  stores  of  precedent  subservient  to  their  purposes. 
But,  soon  after  his  promotion,  Coke,  from  various  causes,  began  to 
steer  a  more  independent  course.  He  was  little  foimed  to  endure  a 
competitor  in  his  own  profession,  and  lived  on  ill  terms  both  with 
the  lord  chancellor  Egerton,  and  with  the  attorney-general,  sir 
Francis  Bacon.  The  latter  had  long  been  his  rival  and  enemy. 
Discountenanced  by  Elizabeth,  who,  against  the  importunity  of 
Essex,  had  raised  Coke  over  his  head,  that  great  and  aspiring  genius 
was  now  high  in  the  king's  favour.  The  chief-justice  affected  to 
look  down  on  one  as  inferior  to  him  in  knowledge  of  our  municipal 
law,  as  he  was  superior  in  all  other  learning  and  in  all  the  philosophy 
of  jurisprudence.  And  the  mutual  enmity  of  these  illustrious  men 
never  ceased  till  each  in  his  turn  satiated  his  revenge  by  the  other's 
fall.  Coke  was  also  much  offended  by  the  attempts  of  the  bishops 
to  emancipate  their  ecclesiastical  courts  from  tBe  civil  jurisdiction. 
But  as  the  king  and  some  of  the  council  rather  favoured  these 
episcopal  pretensions,  they  were  troubled  by  what  they  deemed  his 
obstinacy,  and  discovered  more  and  more  that  they  had  to  deal  with 
a  most  impracticable  spirit. 

It  would  be  invidious  to  exclude  from  the  motives  that  altered 
lord  Coke's  behaviour  in  matters  of  prerogative  his  real  affection  for 
the  laws  of  the  land,  which  novel  systems,  broached  by  the  church- 
men and  civilians,  threatened  to  subvert.  In  Bates's  case,  which 
seems  to  have  come  in  some  shape  extra-judicially  before  him,  he 
had  delivered  an  opinion  in  favour  of  the  king's  right  to  impose  at 
the  outports;  but  so  cautiously  guarded,  and  bottomed  on  such 
different  grounds  from  those  taken  by  the  barons  of  the  exchequer, 
that  it  could  not  be  cited  in  favour  of  any  fresh  encroachments. 


James  I.  ILLEGAL  PROCLAMATIONS.  171 

He  now  performed  a  great  service  to  his  country.  The  practice  of 
issuing  proclamations,  by  way  of  temporary  regulation  indeed,  but 
interfering  with  the  subject's  liberty,  in  cases  unprovided  for  by 
parliament,  had  grown  still  more  usual  than  under  Elizabeth. 
Coke  was  sent  for  to  attend  some  of  the  council,  who  might  perhaps 
have  reason  to  conjecture  his  sentiments,  and  it  was  demanded 
whether  the  king,  by  his  proclamation,  might  prohibit  new  build- 
ings about  London,  and  whether  he  might  prohibit  the  making  of 
starch  from  wheat.  This  was  during  the  session  of  parliament  in 
1610,  and  with  a  view  to  what  answer  the  king  should  make  to  the 
commons'  remonstrance  against  these  proclamations.  Coke  replied 
that  it  was  a  matter  of  great  importance,  on  which  he  would  confer 
with  his  brethren.  This  was  agreed  to  by  the  council  and  three 
judges,  besides  Coke,  appointed  to  consider  it.  They  resolved  that 
the  king,  by  his  proclamation,  cannot  create  any  offence  which  was 
not  one  before ;  for  then  he  might  alter  the  law  of  the  land  in  a  high 
point ;  for  if  he  may  create  an  offence  where  none  is,  upon  that 
ensues  tine  and  imprisonment.  It  was  also  resolved  that  the  king 
hath  no  prerogative  but  what  the  law  of  the  land  allows  him.  But 
the  king,  for  the  prevention  of  offences,  may  by  proclamation 
admonish  all  his  subjects  that  they  keep  the  laws  and  do  not  offend 
them,  upon  punishment  to  be  inflicted  by  the  law ;  and  the  neglect 
of  such  proclamation,  Coke  says,  aggravates  the  offence.  Lastly, 
they  resolved  that,  if  an  offence  be  not  punishable  in  the  star- 
chamber,  the  prohibition  of  it  by  proclamation  cannot  make  it  so. 
After  this  resolution,  the  report  goes  on  to  remark,  no  proclamation 
imposing  fine  and  imprisonment  was  made. 

§  16.  By  the  abrupt  dissolution  of  parliament  James  was  left 
nearly  in  the  same  necessity  as  before :  their  subsidy  being  by  no 
means  sufficient  to  defray  his  expenses,  far  less  to  discharge  his 
debts.  He  had  frequently  betaken  himself  to  the  usual  resource  of 
applying  to  private  subjects,  especially  rich  merchants,  for  loans  of 
money.  These  loans,  which  bore  no  interest,  and  for  the  repayment 
of  which  there  was  no  security,  disturbed  the  prudent  citizens, 
especially  as  the  council  used  to  solicit  them  with  a  degree  of 
importunity  at  least  bordering  on  compulsion.  Forced  loans  or 
benevolences  were  directly  prohibited  by  an  act  of  Kichard  III., 
whose  laws,  however  the  court  might  sometimes  throw  a  slur  upon 
his  usurpation,  had  always  been  in  the  statute-book.  After  the 
dissolution  of  1610,  James  attempted  as  usual  to  obtain  loans ;  but 
the  merchants,  grown  bolder  with  the  spirit  of  the  times,  refused 
him  the  accommodation.  He  had  recourse  to  another  method  of 
raising  money,  unprecedented,  I  believe,  before  his  reign,  though 
long  practised  in  France,  the  sale  of  honours.  Ho  sold  several 
peerages  for  considerable  sums,  and  created  a  new  order  of  here- 
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ditary  knights,  called  baronets,  who  paid  10007.   each  for  their 
patents. 

§  17.  Such  resources,  however,  being  evidently  insufficient  and 
temporary,  it  was  almost  indispensable  to  try  once  more  the  temper 
of  a  parliament.  This  was  strongly  urged  by  Bacon,  whose  fertility 
of  invention  rendered  him  constitutionally  sanguine  of  success.  He 
stibmitted  to  the  king  that  there  were  expedients  for  more  judiciously 
managing  a  house  of  commons,  than  Cecil,  upon  whom  he  was  too 
willing  to  throw  blame,  had  done  with  the  last :  that  some  of  those 
^  who  had  been  most  forward  in  opposing  were  now  won  over,  such  as 
Neville,  Yelverton,  Hyde,  Crew,  Dudley  Digges ;  that  much  might 
be  done  by  forethought  towards  filling  the  house  with  well-affected 
persons,  winning  or  blinding  the  lawyers,  whom  he  calls  "  the  literae 
vocales  of  the  house,"  and  drawing  the  chief  constituent  bodies  of 
the  assembly,  the  country  gentlemen,  the  merchants,  the  courtiers, 
to  act  for  the  king's  advantage;  that  it  would  be  expedient  to 
tender  voluntarily  certain  graces .  and  modifications  of  the  king's 
prerogative,  such  as  might  with  smallest  injury  be  conceded,  lest 
they  should  be  first  demanded,  and  in  order  to  save  more  important 
points.  This  advice  was  seconded  by  sir  Henry  Neville,  an 
ambitious  man,  who  had  narrowly  escaped  in  the  queen's  time  for 
having  tampered  in  Essex's  conspiracy,  and  had  much  promoted  the 
opposition  in  the  late  parliament,  but  was  now  seeking  the  post  of 
secretary  of  state.  Neville,  and  others  who,  like  him,  professed  to 
understand  the  temper  of  the  commons,  and  to  facilitate  the  king's 
dealings  with  them,  were  called  undertakers.  ITiis  circumstance, 
like  several  others  in  the  present  reign,  is  curious,  as  it  shows  the 
rise  of  a  systematic  parliamentary  influence,  which  was  one  day  to 
become  the  mainspring  of  government. 

Neville,  however,  and  his  associates,  had  deceived  the  courtiers 
with  promises  they  could  not  realise.  It  was  resolved  to  announce 
certain  intended  graces  in  the  speech  from  the  throne  ;  that  is,  to 
declare  the  king's  readiness  to  pass  bills  that  might  remedy  some 
grievances  and  retrench  a  part  of  his  prerogative.  These  proffered 
amendments  of  the  law,  though  eleven  in  number,  failed  altogether 
of  giving  the  content  that  had  been  fully  expected.  Except  the 
repeal  of  a  strange  act  of  Henry  VHI.,  allowing  the  king  to  make 
such  laws  as  he  should  think  fit  for  the  principality  of  Wales 
without  consent  of  parliament,  none  of  them  could  perhaps  be 
reckoned  of  any  constitutional  importance.  In  all  domanial  and 
fiscal  causes,  and  wherever  the  private  interests  of  the  crown  stood 
in  competition  with  those  of  a  subject,  the  former  enjoyed  enormous 
and  superior  advantages,  whereof  what  is  strictly  called  its  pre- 
rogative was  principally  composed.  The  terras  of  prescription  that 
bound  other  men's  right,  the  rules  of  pleading  and  procedure 
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established  for  the  sake  of  truth  and  justice,,  did  not  in  general 
oblige  the  king.  It  was  not  by  doing  away  a  very  few  of  these 
invidious  and  oppressive  distinctions  that  the  crown  could  be  allowed 
to  keep  on  foot  still  more  momentous  abuses.  The  commons  of 
1614  accordingly  went  at  once  to  the  characteristic  grievance  of  this 
reign,  the  customs  at  the  outports.  I'hey  had  grown  so  confident 
in  their  cause  by  ransacking  ancient  records,  that  an  unaDimous 
vote  passed  against  the  king's  right  of  imposition ;  not  that  there 
were  no  courtiers  in  the  house,  but  the  cry  was  too  obstreperous  to 
be  withstood.  They  demanded  a  conference  on  the  subject  with  the 
lords,  who  preserved  a  kind  of  mediating  neutrality  throughout  this 
reign.  This  ill-humour  of  the  commons  disconcerted  those  who  had 
relied  on  the  undertakers.  But  as  the  secret  of  these  men  had  not 
been  kept,  their  project  considerably  aggravated  the  prevailing  dis- 
content. The  king  had  positively  denied  in  his  first  speech  that 
there  were  any  such  undertakers ;  and  Bacon,  then  attorney-general, 
laughed  at  the  chimerical  notion  that  private  men  should  undertake 
for  all  the  commons  of  England.  That  some  persons,  however,  had 
obtained  that  name  at  court,  and  held  out  such  promises,  is  at 
present  out  of  doubt;  and  indeed  the  king,  forgetful  of  his  former 
denial,  expressly  confessed  it  on  opening  the  session  of  1621. 

Amidst  these  heats  little  progress  was  made ;  and  no  one  took  up 
the  essential  business  of  supply.  The  king  at  length  sent  a  message 
requesting  that  a  supply  might  be  granted,  with  a  threat  of  dis- 
solving parliament  unless  it  were  done.  But  the  days  of  intimida- 
tion were  gone  by.  The  house  voted  that  they  would  first  proceed 
with  the  business  of  impositions,  and  postpone  supply  till  their 
grievances  should  be  redressed.  Aware  of  the  impossibility  of 
conquering  their  resolution,  the  king  carried  his  measure  intd  effect 
by  a  dissolution.  They  had  sat  about  two  months,  and,  what  is 
perhaps  unprecedented  in  our  history,  had  not  passed  a  single  bill. 
James  followed  up  this  strong  step  by  one  still  more  vigorous. 
Several  members,  who  had  distinguished  themselves  by  warm 
language  against  the  government,  were  arrested  after  the  dissolution, 
and  kept  for  a  short  time  in  custody ;  a  manifest  violation  of  that 
freedom  of  speech,  without  which  no  assembly  can  be  independent, 
and  which  is  the  stipulated  privilege  of  the  house  of  commons. 

§  18.  It  was  now  evident  that  James  could  never  expect  to  be  on 
terms  of  harmony  with  a  parliament,  unless  by  surrendering  preten- 
sions which  not  only  were  in  his  eyes  indispensable  to  the  lustre  of 
his  monarchy,  but  from  whioh  he  derived  an  income  that  he  had  no 
means  of  replacing.  He  went  on  accordingly  for  six  years,  supply- 
ing his  exigencies  by  such  precarious  resources  as  circumstances 
might  furnish.  He  restored  the  towns  mortgaged  by  the  Dutch  to 
Elizabeth  on  payment  of  2,700,000  florins,  about  one  third  of  the 
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original  debt.  The  enormous  fines  imposed  by  the  star-chamber, 
though  seldom,  I  believe,  enforced  to  their  utmost  extent,  must  have 
considerably  enriched  the  exchequer.  It  is  said  by  Carte  that  some 
Dutch  merchants  paid  fines  to  the  amount  of  133,000Z.  for  exporting 
gold  coin.  But  still  greater  j)rofit  was  hoped  from  the  requisition 
of  that  more  than  half  involuntary  contribution,  miscalled  a 
benevolence.  It  began  by  a  subscription  of  the  nobility  and 
principal  persons  about  the  court.  Letters  were  sent  written  to  the 
sheriffs  and  magistrates,  directing  them  to  call  on  people  of  ability. 
It  had  always  been  supposed  doubtful  whether  the  statute  of 
Richard  III.  abrogating  "exactions,  called  benevolences,*'  should 
extend  to  voluntary  gifts  at  the  solicitation  of  the  crown.  The 
language  used  in  that  act  certainly  implies  that  the  pretended 
benevolences  of  Edward's  reign  had  been  extorted  against  the 
subjects'  will ;  yet  if  ):>ositive  violence  were  not  employed,  it  seems 
difficult  to  find  a  legal  criterion  by  which  to  distinguish  the  effects 
of  willing  loyalty  from  those  of  fear  or  shame.  Lord  Coke  is  said 
to  have  at  first  declared  that  the  king  could  not  solicit  a  benevolence 
from  his  subjects,  but  to  have  afterwards  retracted  his  opinion  and 
pronounced  in  favour  of  its  legality.  To  this  second  opinion  he 
adheres  in  his  Reports.  While  this  business  was  pending,  Mr. 
Oliver  St.  John  wrote  a  letter  to  the  mayor  of  Marlborough,  ex- 
plaining his  reasons  for  declining  to  contribute,  founded  on  the 
several  statutes  which  he  deemed  applicable,  and  on  the  impropriety 
of  particular  men  opposing  their  judgment  to  the  commons  in 
parliament,  who  had  refused  to  grant  any  subsidy.  1'his  argument, 
in  itself  exasperating,  he  followed  up  by  somewhat  blunt  observa- 
tions on  the  king.  Hia  letter  Ciime  under  the  consideration  of  the 
star-chamber,  where  the  offence  having  been  severely  descanted  upon 
by  the  attorney-general,  Mr.  St.  John  was  sentenced  to  a  fine  of 
5000Z.  and  to  imprisonment  during  pleasure. 

Coke,  though  still  much  at  the  council  board,  was  regarded  with 
increasing  dislike  on  account  of  his  uncompromising  humour.  This 
he  had  occasion  to  display  in  perhaps  the  worst  and  most  tyrannical 
act  of  king  James's  reign,  the  prosecution  of  one  Peacham,  a 
minister  in  Somersetshire,  for  high  treason.  A  sermon  had  been 
found  in  this  man's  study  (it  does  not  a])pear  what  led  to  the 
search),  never  preached,  nor,  if  judge  Coke  is  right,  intended  to  be 
preached,  containing  such  sharp  censures  upon  the  king,  and  in- 
vectives against  the  government,  as,  had  they  been  published,  would 
have  amounted  to  a  seditious  libel.  But  common  sense  revolted  at 
construing  it  into  treason  under  the  statute  of  Edward  III.,  as  a 
compassing  of  the  king's  death.  James,  however,  took  it  up  with 
indecent  eagerness.  Peacham  was  put  to  the  rack,  and  examined 
upon  various  interrogatories,  as  it  is  expressed  by  secretary  Win  wood, 
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"before  torture,  in  torture,  between  torture,  and  after  torture." 
Nothing  could  be  drawn  from  him  as  to  any  accomplices,  nor  any 
explanation  of  his  design  in  writing  the  sermon ;  which  was  pro- 
bably but  an  intemperate  effusion,  so  common  among  the  puritan 
clergy.  It  was  necessary  therefore  to  rely  on  this  as  the  overt  act 
of  treason.  Aware  of  the  difficulties  that  attended  this  course,  the 
king  directed  Bacon  previously  to  confer  with  the  judges  of  the 
king's  bench,  one  by  one,  in  order  to  secure  their  determination  for 
the  crown.  Coke  objected  that  "  such  particular,  and,  as  he  called 
it,  auricular  taking  of  opinions  was  not  according  to  the  custom  of 
this  realm."  The  other  three  judges,  having  been  tamper*»d  with, 
agreed  to  answer  such  questions  concerning  the  case  as  the  king 
might  direct  to  be  put  to  them  ;  yielding  to  the  sophism  that  every 
judge  was  bound  by  his  oath  to  give  counsel  to  his  majesty.  I'he 
chief-justice  continued  to  maintain  his  objection  to  this  separate 
closeting  of  judges ;  yet,  finding  himself  abandoned  by  his 
colleagues,  consented  to  give  answers  in  writing,  which  seem  to  have 
been  merely  evasive.  Peacham  was  brought  to  trial,  and  foun4 
guilty,  but  not  executed,  dying  in  prison  a  few  months  after. 

§  19.  It  was  not  long  before  the  intrepid  chief-justice  incurred 
again  the  councirs  displeasure.  This  will  require,  for  the  sake  of 
part  of  my  readers,  some  little  previous  explanation.  The  equitable 
jurisdiction,  as  it  is  called,  of  the  court  of  chancery  appears  to  have 
been  derived  from  that  extensive  judicial  power  which,  in  early 
times,  the  king's  ordinary  council  had  exercised.  The  chancellor, 
as  one  of  the  highest  officers  of  state,  took  a  great  share  in  the 
council's  business ;  and  when  it  was  not  sitting,  he  had  a  court  of 
his  own,  with  jurisdiction  in  many  important  matters,  out  of  which 
process  to  compel  appearance  of  parties  might  at  any  time  emanate. 
It  is  not  unlikely  therefore  that  redress,  in  matters  beyond  the 
legal  province  of  the  chancellor,  was  occasionally  given  through  the 
paramount  authority  of  this  court.  We  find  the  council  and  the 
chancery  named  together  in  many  remonstrances  of  the  commons 
against  this  interference  with  private  rights,  from  the  time  of 
Richard  II.  to  that  of  Henry  VI.  It  was  probably  in  the  former 
reign  that  the  chancellor  began  to  establish  systematically  his 
peculiar  restraining  jurisdiction.  This  originated  in  the  practice  of 
feoffments  to  uses,  by  which  the  feoffee,  who  had  legal  seisin  of  the 
land,  stood,  bound  by  private  engagement  to  suffer  another,  called 
the  cestui  que  use,  to  enjoy  its  use  and  possession.  Such  fiduciary 
estates  were  well  known  to  the  Roman  jurists,  but  inconsistent 
with  the  feud«il  genius  of  our  law.  The  courts  of  justice  gave  no 
redress,  if  the 'feoffee  to  uses  violated  his  trust  by  detaining  the 
land.  To  remedy  this,  an  ecclesiastical  chancellor  devised  the  writ 
of  subpcEua,  compelling  him  to  answer  upon  oath  as  to  his  trust.   It 


*176  DISPUTED  JURISDICTION  OF  Chap.  VI. 

was  evidently  necessary  also  to  restrain  him  from  proceeding,  as  he 
might  do,  to  obtain  possession ;  and  this  gave  rise  to  injunctions, 
that  is,  prohibitions  to  sue  at  law,  the  violation  of  which  was 
punishable  by  imprisonment  as  a  contempt  of  court.  Other 
instances  of  breach  of  trust  occurred  in  personal  contracts,  and  cases 
also  wherein,  without  any  trust,  there  was  a  wrong  committed 
beyond  the  competence  of  the  courts  of  law  to  redress ;  to  all  which 
the  process  of  subpoena  was  made  applicable.  This  extension  of  a 
novel  jurisdiction  was  partly  owing  to  a  fundamental  principle  of 
our  common  law,  that  a  defendant  cannot  be  e^mlned ;  so  that, 
if  no  witness  or  written  instrument  £ould  be  produced  to  prove  a 
demand,  the  plaintiff  was  wholly  debarred  of  justice  :  but  in  a  still 
greater  degree  to  a  strange  narrowness  and  scrupulosity  of  the 
judges,  who,  fearful  of  quitting  the  letter  of  their  precedents,  even 
with  the  clearest  analogies  to  guide  them,  repelled  so  many  just 
suits,  and  set  up  rules  of  so  much  hardship,  that  men  were  thankful 
to  embrace  the  relief  held  out  by  a  tribunal  acting  in  a  more  rational 
spirit.  This  error  the  common  lawyers  began  to  discover  in  time  to 
resume  a  great  part  of  their  jurisdiction  in  matters  of  contract, 
which  would  otherwise  have  escaped  from  them.  They  made  too 
an  apparently  successful  effort  to  recover  their  exclusive  authority 
over  real  property,  by  obtaining  a  statute  for  turning  uses  into 
possession;  that  is,  for  annihilating  the  fictitious  estate  of  the 
feoffee  to  uses,  and  vesting  the  legal  as  well  as  equitable  possession 
in  the  cestui  que  use.  But  this  victory,  if  I  may  use  such  an 
expression  (since  it  would  have  freed  them,  in  a  most  important 
point,  from  the  chancellor's  control),  they  threw  away  by  one  of 
those  timid  and  narrow  constructions  which  had  already  turned  so 
much  to  their  prejudice ;  and  they  permitted  trust  estates,  by  the 
introduction  of  a  few  more  words  into  a  conveyance,  to  maintain 
their  ground,  contradistinguished  from  the  legal  seisin,  under  the 
protection  and  guarantee,  as  before,  of  the  courts  of  equity. 

The  particular  limits  of.  this  equitable  jurisdiction  were  as  yet 
exceedingly  indefinite.  The  chancellors  were  generally  prone  to 
extend  them ;  and  being  at  the  same  time  ministers  of  state  in  a 
government  of  very  arbitrary  temper,  regarded  too  little  that  course 
of  precedent  by  which  the  other  judges  held  themselves  too  strictly 
bound.  The  cases  reckoned  cognizable  in  chancery  grew  silently 
more  and  more  numerous ;  but  with  little  overt  opposition  from  the 
courts  of  law  till  the  time  of  sir  Edward  C/oke.  That  great  master 
of  the  common  law  was  inspired  not  only  with  the  jealousy  of  this 
irregular  and  encroaching  jurisdiction  which  most  lawyers  seem  to 
have  felt,  but  with  a  tenaciousness  of  his  own  dignity,  and  a  per- 
sonal enmity  towards  Egerton,  who  held  the  great  seal.  It  happened 
that  an  action  was  tried  before  him,  the  precise  circumstances  of 
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which  do  not  appear,  wherein  the  plaintiff  lost  the  verdict  in  con- 
sequence of  one  of  his  witnesses  heing  artfully  kept  away.  He 
had  recourse  to  the  couH  of  chancery,  filing  a  bill  against  the 
defendant  to  make  him  answer  upon  oath,  which  he  refused  to  dO) 
and  was  committed  for  contempt.  Indictments  were  upon  this 
preferred,  at  Coke's  instigation,  against  the  parties  who  had  filed  the 
bill  in  chancery,  their  counsel  and  solicitors,  for  suing  in  another 
court  after  judgment  obtained  at  law ;  which  was  alleged  to  be 
contrary  to  the  statute  of  praemunire.  But  the  grand  jury,  though 
pressed,  as  is  said,  by  one  of  the  judges,  threw  out  these  indictments 
The  king,  already  incensed  with  Coke,  and  stimulated  by  Bacon, 
thought  this  too  great  an  insult  upon  his  chancellor  to  be  passed 
over.  He  first  directed  Bacon  and  others  to  search  for  precedents 
of  cases  where  relief  had  been  given  in  chancery  after  judgment  at 
law.  They  reported  that  there  was  a  series  of  such  precedents  from 
the  time  of  Henry  VIII. ;  and  some  where  the  chancellor  had 
entertained  suits  even  after  execution.  The  attorney-general  was 
directed  to  prosecute  in  the  star-chamber  those  who  had  [)referred 
the  indictments ;  and  as  Coke  had  not  been  ostensibly  implicated 
in  the  business,  the  king  contented  himself  with  making  an  order  in 
the  council-book,  declaring  the  chancellor  not  to  have  exceeded  his 
jurisdiction. 

§  20.  The  chief-justice  almost  at  the  same  time  gave  another 
provocation,  which  exposed  him  more  directly  to  the  court's  resent- 
ment. A  cause  happened  to  be  argued  in  the  court  of  king's  bench, 
wherein  the  validity  of  a  particular  grant  of  a  benefice  to  a  bishop 
to  be  held  in  commendam,  that  is,  along  with  his  bishopric,  came 
into  question ;  and  the  counsel  at  the  bar,  besides  the  special  points 
of  the  case,  had  disputed  the  king's  general  prerogative  of  making 
such  a  grant.  The  king,  on  receiving  information  of  this,  signified 
to  the  chief-justice,  through  the  attorney-general,  that  he  would  not 
have  the  court  proceed  to  judgment  till  he  had  spoken  with  them. 
Coke  requested  that  similar  letters  might  be  written  to  the  judges 
of  all  the  courts.  This  having  been  done,  they  assembled,  and,  by 
a  letter  subscribed  with  all  their  hands,  certified  his  majesty  that 
they  were  bound  by  their  oaths  not  to  regard  any  letters  that  might 
come  to  them  contrary  to  law,  but  to  do  the  law  notwithstanding  ; 
that  they  held  with  one  consent  the  attorney-general's  letter  to  be 
contrary  to  law,  and  such  as  they  could  not  yield  to,  and  that  they 
had  proceeded  according  to  their  bath  to  argue  the  cause. 

The  king,  who  was  then  at  Newmarket,  returned  answer  that  he 
would  not  suffer  his  prerogative  to  be  wounded,  under  pretext  of 
the  interests  of  private  persons;  that  it  had  already  been  more 
boldly  dea-lt  with  in  Westminster  Hall  than  in  the  reigns  of  pre- 
ceding princes,  which  popular  and  unlawful  liberty  he  would  no 
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longer  endure ;  that  their  oath  not  to  delay  justice  was  not  meant 
to  prejudice  the  king's  prerogative ;    concluding  that  out  of  his 
absolute  power  and  authority  royal  he  commanded  them  to  forbear 
meddling  any  farther  in  the  cause  till  they  should  hear  his  pleasure 
from  his  own  mouth.   Upon  his  return  to  London  the  twelve  judges 
appeared  as  culprits  in  the  council-chamber.     The  king  set  forth 
their  misdemeanours,  both  in  substance  and  in  the  tone  of  their 
letter.     He  observed  that  the^udges  ought  to  check  those  advocates 
who  presume  to  argue  against  his  prerogative;  that  the  popular 
lawyers  had  been  the  men,  ever  since  his  accession,  who  had  trodden 
in  all  parliaments  upon  it,  though  the  law  could  never  be  respected 
if  the  king  were  not  reverenced ;  that  he  had  a  double  prerogative 
— wKereof  the  one  was  ordinary,  and  had  relation  to  his  private 
interest,  which  might  be  and  was  every  day  disputed  in  West- 
minster Hall ;  the  other  was  of  a  higher  nature,  referring  to  his 
supreme  and  imperial  power  and  sovereignty,  which  ought  not  to 
be  disputed  or  handled  in  vulgar  argument ;  but  that  of  late  the 
courts  of  common  law  are  grown  so  vast  and  transcendent,  as  they 
did  both  meddle  with  the  king's  prerogative,  and  had  encroached 
upon  all  other  courts  of  justice.     He  commented  on  the  form  of  the 
letter,  as  highly  indecent ;  certifying  him  merely  what  they  had 
done,  instead  of  submitting  to  his  princely  judgment  what  they 
should  do. 

After  this  harangue  the  judges  fell  upon  their  knees,  and 
acknowledged  their  error  as  to  the  form  of  the  letter.  '  But  Coke 
entered  on  a  defence  of  the  substance,  maintaining  the  delay  re- 
quired to  be  against  the  law  and  their  oaths.  The  king  required 
the  chancellor  and  attorney-general  to  deliver  their  opinions ;  which, 
as  may  be  supposed,  were  diametrically  opposite  to  those  of  the 
chief-justice.  These  being  heard,  the  following  question  was  put 
to  the  judges  :  Whether,  if  at  any  time,  in  a  case  depending  before 
the  judges,  his  majesty  conceived  it  to  concern  him  either  in  power 
or  profit,  and  thereupon  required  to  consult  with  them,  and  that 
they  should  stay  proceedings  in  the  mean  time,  they  ought  not  to 
stay  accordingly  ?  They  all,  except  the  chief-justice,  declared  that 
they  would  do  so,  and  acknowledged  it  to  be  their  duty ;  Hobart, 
chief-justice  of  the  common  pleas,  adding  that  he  would  ever  trust 
the  justice  of  his  majesty's  commandment.  But  Coke  only  answered 
that,  when  the  case  should  arise,  he  would  do  what  should  be  fit  for 
a  judge  to  do.  The  king  dismissed  them  all  with  a  conimand  to 
keep  the  limits  of  their  several  courts,  and  not  to  suffer  his  pre- 
rogative to  be  wounded;  for  he  well  knew  the  true  and  ancient 
common  law  to  be  the  most  favourable  to  kings  of  any  law  in  the 
world,  to  which  law.  he  advised  them  to  apply  their  studies. 

The  behaviour  of  the  judges  in  this  inglorious  contention  was 
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such  as  to  deprive  them  of  every  shadow  of  that  confidence  which 
ought  to  be  reposed  in  their  integrity.  Hobart,  Doddridge,  and 
several  more,  were  men  of  much  consideration  for  learning ;  and 
their  authority  in  ordinary  matters  of  law  is  still  held  high.  But, 
having  been  induced  by  a  sense  of  duty,  or  through  the  ascendency 
that  Coke  had  acquired  over  them,  to  make  a  show  of  withstanding 
the  court,  they  behaved  like  cowardly  rebels  who  surrender  at  the 
first  discharge  of  cannon  ;  and  prostituted  their  integrity  and  their 
fame,  through  dread  of  losing  their  offices,  or  rather,  perhaps,  of 
incurring  the  unmerciful  and  ruinous  penalties  of  the  star-chamber. 

The  government  had  nothiog  to  fear  from  such  recreants ;  but 
Coke  was  suspended  from  his  office,  and  not  long  afterwards  dis- 
missed. Having,  however,  fortunately  in  this  respect,  married  his 
daughter  to  a  brother  of  the  duke  of  Buckingham,  he  was  restored 
in  about  three  years  to  the  privy  council,  where  his  great  experience 
in  business  rendered  him  useful  ;  and  had  the  satisfaction  of  voting 
for  an  enormous  fine  on  his  enemy  the  earl  of  Suffolk,  late  high- 
treasurer,  convicted  in  the  star-chamber  of  embezzlement.  In  the 
parliament  of  1621,  and  still  more  conspicuously  in  that  of  1628, 
he  became,  not  without  some  honourable  inconsistency  of  doctrine 
as  well  as  practice,  the  strenuous  asserter  of  liberty  on  the  principles 
of  those  ancient  laws  which  no  one  was  admitted  to  know  so  well  as 
himself;  redeeming,  in  an  intrepid  and  patriotic  old  age,  the  faults 
which  we  cannot  avoid  perceiving  in  his  earlier  life. 

§  21.  The  unconstitutional  and  usurped  authority  of  the  star- 
chamber  over-rode  every  personal  right,  though  an  assembled  parlia- 
ment might  assert  its  general  privileges.  Several  remarkable  instances 
in  history  illustrate  its  tyranny  and  contempt  of  all  known  laws  and 
liberties.  Two  puritans,  having  been  committed  by  the  high  com- 
mission court  for  refusing  the  oath  ex-officio,  employed  Mr.  Fuller, 
a  bencher  of  Gray's  Inn,  to  move  for  their  habeas  corpus ;  which  he 
did  on  the  ground  that  the  high  commissioners  were  not  empowered 
to  commit  any  of  his  majesty's  subjects  to  prison.  This  being 
reckoned  a  heinous  offence,  he  was  himself  committed,  at  Bancroft's 
instigation  (whether  by  the  king's  personal  warrant,  or  that  of  the 
council-board,  does  not  appear),  and  lay  in  gaol  to  the  day  of  his 
death ;  the  archbishop  constantly  opposing  his  discharge,  for  which 
he  'petitioned.  Whitelock,  a  barrister  and  afterwards  a  judge,  was 
brought  before  the  star-chamber  on  the  charge  of  having  given  a 
private  opinion  to  his  client,  that  a  certain  commission  issued  by 
the  crown  was  illegal.  This  was  said  to  be  a  high  contempt  and 
slander  of  the  king's  prerogative.  But,  after  a  speech  from  Bacon 
in  aggravation  of  this  offence,  the  delinquent  was  discharged  on  a 
humble  submission.  Such,  too,  was  the  fate  of  a  more  distinguished 
person  on  a  still  more  preposterous  accusation.    Selden,   in   his 
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Histoiy  of  Tithes,  had  indirectly  weakened  the  claim  of  divine 
right,  which  the  high-church  faction  pretended,  and  had  attacked 
the  argument  from  prescription,  deriving  their  legal  institution  from 
the  age  of  Charlemagne,  or  even  a  later  era.  Not  content  with 
letting  loose  on  him  some  stanch  polemical  writers,  the  bishops  pre- 
vailed on  James  to  summon  the  author  before  the  council.  This 
proceeding  is  as  much  the  disgrace  of  England  as  that  against 
Galileo  nearly  at  the  same  time  is  of  Italy.  Selden,  like  the  great 
Florentine  astronomer,  bent  to  the  rod  of  power,  and  made  rather 
too  submissive  an  apology  for  entering  on  this  purely  historical 
discussion. 

§  22.  Every  generous  mind  must  reckon  the  treatment  of  Arabella 
Stuart  among  the  hard  measures  of  despotism,  even  if  it  were  not 
also  grossly  in  violation  of  English  law.  Exposed  by  her  high 
descent  and  ambiguous  pretensions  to  become  the  victim  of  am- 
bitious designs  wherein  she  did  not  participate,  that  lady  may  be 
added  to  the  sad  list  of  royal  sufferers  who  have  envied  the  lot  of 
humble  birth.  1'here  is  not,  as  I  believe,  the  least  particle  of  evi- 
dence that  she  was  engaged  in  the  intrigues  of  the  catholic  party  to 
place  her  on  the  throne.  It  was,  however,  thought  a  necessary 
precaution  to  put  her  in  confinement  a  short  time  before  the  queen's 
death.  At  the  trial  of  Baleigh  she  was  present ;  and  Cecil  openly 
acquitted  her  of  any  share  in  the  conspiracy.  She  enjoyed  after- 
wards a  pension  from  the  king,  and  might  have  died  in  peace  and 
obscurity,  had  she  not  conceived  an  unhappy  attachment  for  Mr. 
Seymour,  grandson  of  that  earl  of  Hertford,  himself  so  memorable 
an  example  of  the  perils  of  ambitious  love.  They  were  privately 
married;  but  on  the  fact  transpiring,  the  council,  who  saw  with 
jealous  eyes  the  possible  union  of  two  dormant  pretensions  to  the 
crown,  committed  them  to  the  Tower.  They  both  made  their 
escape,  but  Arabella  was  arrested  and  brought  back.  Long  and 
hopeless  calamity  broke  down  her  mind ;  imploring  in  vain  the  just 
privileges  of  an  Englishwoman,  and  nearly  in  want  of  necessaries, 
she  died  in  prison,  and  in  a  state  of  lunacy,  some  years  afterwards. 
And  this  through  the  oppression  of  a  kinsman  whose  advocates  are 
always  vaunting  his  good  nature  1  Her  husband  became  the  famous 
marquis  of  Hertford,  the  faithful  counsellor  of  Charles  I.,  and  par- 
taker of  his  adversity. 

§  23.  Several  events,  so  well  known  that  it  is  hardly  necessary 
to  dwell  oft  them,  aggravated  the  king's  unpopularity  during  this 
parliamentary  interval.  The  murder  of  Overbury  burst  into  light, 
and  revealed  to  an  indignant  nation  the  king's  unworthy  favourite, 
the  earl  of  Somerset,  and  the  hoary  pander  of  that  favourite's  vices, 
the  earl  of  Northampton,  accomplices  in  that  deep-laid  and  deliberate 
atrocity.  Nor  was  it  only  that  men  so  flagitious  should  have  swayed 
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the  councils  of  this  country,  and  rioted  in  the  king's  favour.  Strange 
things  were  whispered,  as  if  the  death  of  Overbury  was  connected 
with  something  that  did  not  yet  transpire,  and  which  every  effort 
was  employed  to  conceal.  The  people,  who  had  already  attributed 
prince  Henry's  death  to  poison,  now  laid  it  at  the  door  of  Somerset ; 
but  for  that  conjecture,  however  highly  countenanced  at  the  time, 
there  could  be  no  foundation.  The  symptoms  of  the  prince's  illness, 
and  the  appearances  on  dissection,  are  not  such  as  could  result  from 
any  poison,  and  manifestly  indicate  a  malignant  fever,  aggravated 
perhaps  by  injudicious  treatment.  Yet  it  is  certain  that  a  mystery 
bangs  over  this  scandalous  tale  of  Overbury's  murder.  The  inso- 
lence and  menaces  of  Somerset  in  the  Tower,  the  shrinking  appre- 
hensions of  him  which  the  king  could  not  conceal,  the  pains  taken 
by  Bacon  to  prevent  his  becoming  desperate,  and,  as  I  suspect,  to 
mislead  the  hearers  by  throwing  them  on  a  wrong  scent,  are  very 
remarkable  circumstances  to  which,  after  a  good  deal  of  attention, 
I  can  discover  no  probable  clue.  But  it  is  evident  that  he  was 
master  of  some  secret  which  it  would  have  highly  prejudiced  the 
king's  honour  to  divulge. 

§  24.  Sir  Walter  Raleigh's  execution  was  another  stain  upon  the 
reputation  of  James  I.  It  is  needless  to  mention  that  he  fell  under 
a  sentence  passed  fifteen  years  before,  on  a  charge  of  high  treason, 
in  plotting  to  raise  Arabella  Stuart  to  the  throne.  It  is  very  pro- 
bable that  this  charge  was,  partly  at  least,  founded  in  truth  ;  but 
bis  conviction  was  obtained  on  the  single  deposition  of  lord  Cobham, 
an  accomplice,  a  prisoner,  not  examined  in  court,  and  known  to 
have  already  retracted  his  accusation.  Such  a  verdict  was  thought 
contrary  to  law,  even  in  that  age  of  ready  convictions.  It  was  a 
severe  measure  to  detain  for  twelve  years  in  prison  so  splendid  an 
ornament  of  his  country,  and  to  confiscate  his  whole  estate.  For 
Baleigh's  conduct  in  the  expedition  to  Guiana  there  is  not  much 
excuse  to  make.  Eashness  and  want  of  foresight  were  always 
among  his  failings ;  else  he  would  not  have  undertaken  a  service  of 
so  much  hazard  without  obtaining  a  regular  pardon  for  his  former 
offence.  But  it  might  surely  be  urged  that  either  his  commission 
was  absolutely  null,  or  that  it  operated  as  a  pardon ;  since  a  man 
attainted  of  treason  is  incapable  of  exercising  that  authority  which 
is  conferred  upon  him.  Be  this  as  it  may,  no  technical  reasoning 
could  overcome  the  moral  sense  that  revolted  at  carrying  the  original 
sentence  unto  execution.  Baleigh  might  be  amenable  to  punish- 
ment for  the  deception  by  which  he  had  obtained  a  commission 
that  ought  never  to  have  issued ;  but  the  nation  could  not  help 
seeing  in  his  death  the  sacrifice  of  the  bravest  and  most  renowned 
of  Englishmen  to  the  vengeance  of  Spain. 

This  unfortunate  predilection  for  the  court  of  Madrid  had  always 
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exposed  James  to  his  subjects'  jealousy.  They  connected  it  with  an 
inclination  at  least  to  tolerate  popery,  and  with  a  dereliction  of  their 
commercial  interests.  But  from  the  time  that  he  fixed  his  hopes  on 
the  union  of  his  son  with  the  infanta,  the  popular  dislike  to  Spain 
increased  in  proportion  to  his  blind  preference.  If  the  king  had  not 
systematically  disregarded  the  public  wishes,  he  could  never  have 
set  his  heart  on  this  impolitic  match ;  contrary  to  the  wiser  maxim 
he  had  laid  down  in  his  own  Basilicon  Doron,  never  to  seek  a  wife 
for  his  son  except  in  a  protestant  family.  But  his  absurd  pride 
made  him  despise  the  uncrowned  princes  of  Germany.  This 
Spanish  policy  grew  much  more  odious  after  the  memorable  events 
of  1619,  the  election  of  the  king's  son-in-law  to  the  throne  of 
Bohemia,  his  rapid  downfall,  and  the  conquest  of  the  Upper 
Palatinate  by  Austria.  If  James  had  listened  to  some  sanguine 
advisers,  he  would  in  the  first  instance  have  supported  the  pre- 
tensions of  Frederic.  But  neither  his  own  views  of  public  law  nor 
true  policy  dictated  such  an  interference.  I'he  case  was  changed 
after  the  loss  of  his  hereditary  dominions,  and  the  king  was  sincerely 
desirous  to  restore  him  to  the  Palatinate;  but  he  unrea8onat)ly 
expected  that  he  could  effect  this  through  the  friendly  mediation  of 
Spain,  while  the  nation,  not  perhaps  less  unreasonably,  were 
clamorous  for  his  attempting  it  by  force  of  arms.  In  this  agitation 
of  the  public  mind  he  summoned  the  parliament  that  met  in 
February,  1621. 

§  25.  The  king's  speech  on  opening  the  session  was,  like  all  he 
had  made  on  former  occasions,  full  of  hopes  and  promises,  taking 
cheerfully  his  share  of  the  blame  as  to  past  disagreements,  and 
treating  them  as  little  likely  to  recur  though  all  their  causes  were 
still  in  operation.  He  displayed,  however,  more  judgment  than 
usual  in  the  commencement  of  this  parliament.  Among  the 
methods  devised  to  compensate  the  want  of  subsidies,  none  had 
been  more  injurious  to  the  subject  than  patents  of  monopoly, 
including  licences  for  exclusively  carrying  on  certain  trades. 
Though  the  government  was  principally  responsible  for  the 
exactions  they  connived  at,  and  from  which  they  reaped  a  large 
benefit,  the  popular  odium  fell  of  course  on  the  monopolists.  Of 
these  the  most  obnoxious  was  sir  Giles  Mompesson,  who,  having 
obtained  a  patent  for  gold  and  silver  thread,  sold  it  of  baser  metal. 
This  fraud  seems  neither  very  extraordinary  nor  very  important ; 
but  he  had  another  patent  for  licensing  inns  an(^  alehouses,  wherein 
he  is  said  to  have  used  extreme  violence  and  oppression.  The  house 
of  commons  proceed  to  investigate  Momi^esson's  delinquency. 
Conscious  that  the  crown  had  withdrawn  its  protection,  he  fled 
beyond  sea.  One  Michell,  a  justice  of  peace,  who  had  been  the 
instrument  of  his  tyranny,  fell  into  the  hands  of  the  commons,  who 
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voted  him  incapable  of  being  in  the  commission  of  the  peace 
and  sent  him  to  the  Tower.  Entertaining  however,  upon  second 
thoucjhts,  as  we  must  presume,  some  doubts  about  their  competence 
to  inflict  this  punishment,  especially  the  former  part  of  it,  they  took 
the  more  prudent  course,  with  respect  to  Mompesson,*  of  appointing 
Noy  and  Hakewill  to  search  for  precedents  in  order  to  show  how  far 
and  for  what  offences  their  power  extended  to  punish  delinquents 
against  the  state  as  well  as  those  who  offended  against  that  house. 
The  result  appears  some  days  after,  in  a  vote  that  "  they  must  join 
with  the  lords  for  punishing  sir  Giles  Mompesson ;  it  being  no 
offence  against  our  particular  house,  nor  any  member  of  it,  b.ut  a 
general  grievance." 

The  earliest  instance  of  parliamentary  impeachment,  or  of  a 
solemn  accusation  of  any  individual  by  the  commons  at  the  bar  of 
the  lords,  was  that  of  lord  Latimer  in  the  year  1376.  The  latest 
hitherto  was  that  of  the  duke  of  Suffolk  in  1449.  It  had  fallen  into 
disuse,  partly  from  the  loss  of  that  control  which  the  commons  had 
obtained  under  Richard  II.  and  the  Lancastrian  kings,  and  partly 
from  the  preference  the  Tudor  princes  had  given  to  bills  of  attainder 
or  of  pains  and  penalties,  .when  they  wiiflied  to  turn  the  arm  of 
parliament  against  an  obnoxious  subject.  The  revival  of  this 
ancient  mode  of  proceeding  in  the  case  of  Mompesson,  though  a 
remarkable  event  in  our  constitutional  annals,  does  not  appear  to 
have  been  noticed  as  an  anomaly.  It  was  not  indeed  conducted 
according  to  all  the  forms  of  an  impeachment.  The  commons, 
requesting  a  conference  with  the  other  house,  informed  them 
generally  of  that  person's  offence,  but  did  not  exhibit  any  distinct 
articles  at  their  bar.  The  lords  took  up  themselves  the  inquiry ; 
and,  having  become  satisfied  of  his  guilt,  sent  a  message  to  the 
commons  that  they  were  ready  to  pronounce  sentence.  The  speaker 
accordingly,  attended  by  all  the  house,  demanded  judgment  at  the 
bar :  when  the  lords  passed  as  heavy  a  sentence  as  could  be  awarded 
for  any  misdemeanour ;  to  which  the  king,  by  a  stretch  of  pre- 
rogative which  no  one  was  then  inclined  to  call  in  question,  was 
pleased  to  add  perpetual  banishment. 

The  wrath  of  the  commons  was  justly  roused  against  that  shame- 
less corruption  which  characterizes  the  reign  of  James  beyond  every 
other  in  our  history.  It  is  too  well  know  how  deeply  the  greatest 
man  of  that  age  was  .tarnished  by  the  prevailing  iniquity.  Com- 
plaints poured  in  against  the  chancellor  Bacon  for  receiving  bribes 
from  suitors  in  his  court.  Some  have  vainly  endeavoured  to 
discover  an  excuse  which  he  did  not  pretend  to  set  up,  and  even 
ascribed  the  prosecution  to  the  malevolence  of  sir  Edward  Coke. 
But  Coke  took  no  prominent  share  in  this  business ;  and  though 
some  of  the  charges  against  Bacon  may  not  appear  very  heinous, 
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especially  for  those  times,  I  know  not  whether  the  unanimous 
conviction  of  such  a  man,  and  the  conscious  pasillanimitj  of  his 
defence,  do  not  afford  a  more  irresistible  presumption  of  his 
misconduct  than  anything  specially  alleged.  He  was  abandoned 
by  the  court,  and  had  previously  lost,  as  I  rather  suspect,  Bucking- 
ham's favour ;  but  the  king,  who  had  a  sense  of  his  transcendent 
genius,  remitted  the  fine  of  40,000Z.  imposed  by  the  lords,  which  he 
was  wholly  unable  to  pay. 

§  26.  There  was  much  to  commend  in  the  severity  practised  by 
the  house  towards  public  delinquents;  such  examples  being  far 
more  likely  to  prevent  the  malversation  of  men  in  power  than  any 
law  they  could  enact.  But  in  the  midst  of  these  laudable  proceedings 
they  were  hurried  by  the  passions  of  the  moment  into  an  act  of 
most  unwarrantable  violence.  It  came  to  the  knowledge  of  the 
house  that  one  Floyd,  a  gentleman  confined  in  the  Fleet  prison,  had 
used  some  slighting  words  about  the  elector  palatine  and  his  wife. 
It  appeared,  in  aggravation,  that  he  was  a  Roman  catholic.  Nothing 
could  exceed  the  fury  into  which  the  commons  were  thrown  by  this 
very  insignificant  story.  A  flippant  expression,  below  the  cognizance 
of  an  ordinary  court,  grew  at  once  into  a  portentous  ofience,  which 
they  ransacked  their  invention  to  chastise.  After  sundry  novel  and 
monstrous  propositions,  they  fixed  upon  the  most  degrading  punish- 
ment they  could  devise.  Next  day,  however,  the  chancellor  of  the 
exchequer  delivered  a  message,  that  the  king,  thanking  them  for 
their  zeal,  but  desiring  that  it  should  not  transport  them  to  incon- 
veniences, would  have  them  consider  whether  they  could  sentence 
one  who  did  not  belong  to  them,  nor  had  ofiended  against  the  house 
or  any  member  of  it ;  and  whether  they  could  sentence  a  denying 
party,  without  the  oath  of  witnesses  ;  referring  them  to  an  entry 
on  the  rolls  of  parliament  in  the  first  year  of  Henry  IV.,  that  the 
judicial  power  of  parliament  does  not  belong  to  the  commons.  He 
would  have  them  consider  whether  it  would  not  be  better  to  leave 
Floyd  to  him,  who  would  punish  him  acccording  to  his  fault. 

This  message  put  them  into  some  embarrassment.  They  had 
come  to  a  vote  in  Mompesson's  case,  in  the  very  words  employed  in 
the  king's  message,  confessing  themselves  to  have  no  jurisdiction, 
except  over  offences  against  themselves.  The  warm  speakers  now 
controverted  this  proposition  with  such  arguments  as  they  could 
muster ;  Coke,  though  from  the  reported  debates  he  seems  not  to 
have  gone  the  whole  length,  contending  that  the  house  was  a  court 
of  record,  and  that  it  consequently  had  power  to  administer  an  oath. 
They  returned  a  message  by  the  speaker,  excepting  to  the  record  in 
1  H.  lY.,  because  it  was  not  an  act  of  parliament  to  bind  them,  and 
persisting,  though  with  humility,  in  their  first  votes.  The  king 
replied  mildly ;  urging  them  to  show  precedents,  which  they  were 
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manifestly  incapable  of  doing.  The  lords  requested  a  conference, 
which  they  managed  with  more  temper,  and,  notwithstanding  the 
solicitude  displayed  by  the  commons  to  maintain  their  pretended 
rii^ht,  succeeded  in  withdrawing  the  matter  to  their  own  jurisdiction. 
This  conflict  of  privileges  was  by  no  means  of  service  to  the 
unfortunate  culprit ;  the  lords  perceived  that  they  could  not  mitigate 
the  sentence  of  the  lower  house  without  reviving  their  dispute,  and 
vindicated  themselves  from  all  suspicion  of  indifference  towards  the 
cause  of  the  Palatinate  by  augmented  severity.  Floyd  was  adjudged 
to  be  degraded  from  his  gentility,  and  to  be  held  an  infamous  person; 
his  testimony  not  to  be  received ;  to  ride  from  the  Fleet  to  Cheapside 
on  horseback  without  a  saddle,  with  his  face  to  the  horse's  tail,  and 
the  tail  in  his  hand,  and  there  to  stand  two  hours  in  the  pillory,  and 
to  be  branded  in  the  forehead  with  the  letter  K ;  to  ride  four  days 
afterwards  in  the  same  manner  to  Westminster,  and  there  to  stand 
two  hours  more  in  the  pillory,  with  words  in  a  paper  in  his  hat 
showing  his  offence  ;  to  be  whipped  at  the  cart's  tail  from  the  Fleet 
to  Westminster  Hall ;  to  pay  a  fine  of  5000Z.,  and  to  be  a  prisoner 
in  Newgate  during  his  life.  The  whipping  was  a  few  days  after 
remitted  on  prince  Charles's  motion  ;  but  he  seems  to  have  under- 
gone the  rest  of  the  sentence.  There  is  surely  no  instance  in  the 
annals  of  our  own,  and  hardly  of  any  civilized  country,  where  a 
trifling  offence,  if  it  were  one,  has  been  visited  with  such  outrageous 
cruelty.  The  cold-blooded  deliberate  policy  of  the  lords  is  still 
more  disgusting  than  the  wild  fury  of  the  lower  ^ouse. 

Everything  had  hitherto  proceeded  with  harmony  between  the 
king  and  parliament.  His  ready  concurrence  in  their  animadversion 
on  Mompesson  and  Michell,  delinquents  who  had  acted  at  least  with 
the  connivance  of  government,  and  in  the  abolition  of  monopolies, 
seemed  to  remove  all  discontent.  The  commons  granted  two 
subsidies  early  in  the  session  without  alloying  their  bounty  with  a 
single  complaint  of  grievances.  One  might  suppose  that  the  subject 
of  impositions  had  been  entirely  forgotten,  not  an  allusion  to  them 
occurring  in  any  debate.  They  were  going  on  with  some  bills  for 
reformation  of  abuses,  to  which  the  king  was  willing  to  accede,  when 
they  received  an  intimation  that  he  expected  them  to  adjourn  over 
the  summer.  It  produced  a  good  deal  of  dissatisfaction  to  see  their 
labour  so  hastily  interrupted ;  especially  as  they  ascribed  it  to  a 
want  of  sufficient  sympathy  on  the  court's  part  with  their 
enthusiastic  zeal  for  the  elector  palatine.  They  were  adjourned 
by  the  king's  conmiission,  after  an  unanimous  declaration  of  their 
resolution  to  spend  their  lives  and  fortunes  for  the  defence  of  their 
own  religion  and  of  the  Palatinate.  This  solemn  protestation  and 
pledge  was  entered  on  record  in  the  journals. 

§  27.  They  met  again  after  five  months,  without  any  change  in 
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their  views  of  policy.  At  a  conference  of  the  two  houses,  lord  Digby, 
by  the  king's  command,  explained  all  that  had  occurred  in  his 
embassy  to  Germany  for  the  restitution  of  the  Palatinate  ;  which, 
though  absolutely  inefiFective,  was  as  much  as  James  could  reasonably 
ex{ject  without  a  war.  Ha  had  in  fact,  though,  according  to  the 
laxity  of  those  times,  without  declaring  war  on  any  one,  sent  a  body 
of  troops  under  sir  Horace  Vere,  who  still  defended  the  Lower 
Palatinate.  It  was  necessary  to  vote  more  money,  lest  these  should 
mutiny  for  want  of  pay.  And  it  was  stated  to  the  commons  in 
this  conference,  that  to  maintain  a  sufficient  army  in  that  country 
for  one  year  would  require  900,000/. ;  which  was  left  to  their 
consideration.  But  now  it  was  seen  that  men's  promises  to  spend 
their  fortunes  in  a  cause- not  essentially  their  own  are  written  in  the 
sand.  The  commons  had  no  reason  perhaps  to  suspect  that  the 
charge  of  keeping  30,000  men  in  the  heart  of  Germany  would  fall 
much  short  of  the  estimate.  Yet  after  long  haggling  they  voted 
only  one  subsidy,  amounting  to  70,000Z, ;  a  sum  manifestly  in- 
sufficient for  the  first  equipment  of  such  a  force.  This  parsimony 
could  hardly  be  excused  by  their  suspicion  of  the  king's  unwilling- 
ness to  undertake  the  war,  for  which  it  afforded  the  best  justifi- 
cation. 

§  28.  James  was  probably  not  much  displeased  at  finding  so  good 
a  pretext  for  evading  a  compliance  with  their  martial  humour ;  nor 
had  there  been  much  appearance  of  dissatisfaction  on  either  side  till 
the  commons  drew  up  a  petition  and  remonstrance  against  the  growth 
of  popery;  suggesting,  among  other, remedies  for  this  grievance,  that 
the  prince  should  marry  one  of  our  own  religion,  and  that  the  king 
would  direct  his  efforts  against  that  power  (meaning  Spain)  which 
first  maintained  the  war  in  the  Palatinate.  1'his  petition  was 
proposed  by  sir  Edward  Coke.  The  courtiers  opposed  it  as  without 
precedent ;  the  chancellor  of  the  duchy  observing  that  it  was  of  so 
high  and  transcendent  a  nature,  he  had  never  known  the  like  within 
those  walls.  Even  the  mover  defended  it  rather  weakly,  according 
to  our  notions,  as  intended  only  to  remind  the  king,  but  requiring 
no  answer.  The  petition  had  not  been  presented,  when  the  king, 
having  obtained  a  copy  of  it,  sent  a  peremptory  letter  to  the  speaker, 
that  he  thought  himself  very  free  and  able  to  punish  any  man's 
misdemeanours  in  parliament,  a's  well  during  their  sitting  as  after, 
which  he  meant  not  to  spare  upon  occasion  of  any  man's  insolent 
behaviour  in  that  place.  He  assured  them  that  he  v/ould  not  deign 
to  hear  their  petition  if  it  touched  on  any  of  those  points  which  he 
had  forbidden. 

The  house  received  this  message  with  unanimous  firmness,  but 
without  any  undue  warmth.  A  committee  was  appointed  to  draw 
up  a  petition,  >vhich,  in  the  most  decorous  language  and  with  strong 
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professions  of  regret  at  his  majesty's  displeasure,  contained  a  defence 
of  their  former  proceedings,  and  hinted  very  gently  that  they  could 
not  conceive  his  honour  and  safety,  or  the  state  of  the  kingdom,  to 
be  matters  at  any  time  unfit  for  their  deepest  consideratioA  in  time 
of  parliament.  They  adverted  more  pointedly  to  that  part  of  the 
king's  message  which  threatened  them  for  liberty  of  speech,  calling 
it  their  ancient  and  undoubted  right,  and  an  inheritance  received 
from  their  ancestors,  which  they  again  prayed  him  to  confirm.  His 
answer,  though  considerably  milder  than  what  he  had  designed, 
gave  indications  of  a  resentment  not  yet  subdued.  He  dwelt  at 
length  on  their  unfitness  for  entering  on  matters  of  government, 
and  commented  with  some  asperity  even  on  their  present  apologotical 
petition.  In  the  conclusion  he  observed  that,  '*  although  he  could 
not  allow  of  the  style  calling  their  privileges  an  undoubted  right 
and  inheritance,  but  could  rather  have  wished  that  they  had  said 
that  their  privileges  were  derived  from  the  grace  and  permission  of 
his  ancestors  and  himself  (for  most  of  them  had  grown  from  prece- 
dent, which  rather  shows  a  toleration  than  inheritance),  yet  he  gave 
them  his  royal  assurance  that,  as  long  as  they  contained  themselves 
within  the  limits  of  their  duty,  he  would  be  as  careful  to  maintain 
their  lawful  liberties  and  privileges  as  he  would  his  own  prerogative, 
so  that  their  house  did  not  touch  on  that  prerogative,  which  would 
enforce  him  or  any  just  king  to  retrench  their  privileges." 

This  explicit  assertion  that  the  privileges  of  the  commons  existed 
only  by  sufferance,  and  conditionally  upon  good  behaviour,  exas- 
perated the  house  far  more  than  the  denial  of  .their  right  to  enter 
on  matters  of  state.  In  the  one  they  were  conscious  of  having 
somewhat  transgressed  the  boundaries  of  ordinary  precedents;  in 
the  other  their  individual  security,  and  their  very  existence  as  a 
deliberative  assembly,  were  at  stake.  After  a  long  and  warm  debate 
they  entered  on  record  in  the  Journals  their  famous  protestation  of 
December  ISth,  1621,  in  the  following  words : — 

"  The  commons  now  assembled  in  parliament,  being  justly  occasioned 
thereunto,  concerning  sundry  liberties,  franchises,  privileges,  and  juris- 
dictions of  parliament,  amongst  others  not  herein  mentioned,  do  make 
this  protestation  following  : — That  the  liberties,  franchises,  privileges, 
and  jurisdictions  of  parliament  are  the  ancient  and  undoubted  birth- 
right and>  inheritance  of  the  subjects  of  England  ;  and  that  the  arduous 
and  urgent  affairs  concerning  the  king,  state,  and  the  defence  of  the 
realm,  and  of  the  church  of  England,  and  the  making  and  maintenance 
of  laws,  and  redress  of  mischiefs  and  grievances  which  daily  happen 
within  this  realm,  are  proper  subjects  and  matter  of  counsel  and  debate 
in  parliament  ;  and  that  in  the  handling  and  proceeding  of  those  busi- 
nesses every  member  of  the  house  hath,  and  of  right  ought  to  have, 
freedom  of  speech  to  propound,  treat,  reason,  and  bring  to  conclusion 
the  same  ;  that  the  commons  in  parliament  have  like  liberty  and 
freedom  to  treat  of  those  matters  in  such  order  as  in  their  judgments 
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shall  seem  fittest :  and  that  every  such  member  of  the  said  house  hath 
like  freedom  from  a]l  impeachment,  imprisonment,  and  molestation 
(other  than  by  the  censure  of  the  house  itself),  for  or  concerning  any 
bill,  speaking,  reasoning,  or  declaring  of  any  matter  or  matters  touch- 
ing the  parliament  or  parliament  business  ;  and  that,  if  any  of  the  said 
members  be  complained  of  and  questioned  for  anything  said  or  done  in 
parliament,  the  same  is  to  be  showed  to  the  king  by  the  advice  and 
assent  of  all  the  commons  assembled  in  parliament,  before  the  king 
give  credence  to  any  private  information." 

This  protestation  was  not  likely  to  pacify  the  king's  anger.  He 
therefore  adjourned,  and,  in  about  a  fortnight  after,  dissolved  them. 
But  in  the  interval,  having  sent  for  the  journal-book,  he  erased  their 
last  protestation  with  his  own  band,  and  published  a  declaration  of 
the  causes  which  had  provoked  him  to  this  unusual  measure,  alleging 
the  unfitness  of  such  a  protest,  after  his  ample  assurance  of  main- 
taining their  privileges,  the  irregular  manner  in  which,  according  to 
him,  it  was  voted,  and  its  ambiguous  and  general- wording,  which 
might  serve  in  future  times  to  invade  most  of  the  prerogatives 
annexed  to  the  imperial  crown.  In  his  proclamation  for  dissolving 
the  parliament  James  recapitulated  all  his  grounds  of  offences ;  but 
finally  required  his  subjects  to  take  notice  that  it  was  his  intention 
to  govern  them  as  his  progenitors  and  predecessors  had  done,  and  to 
call  a  parliament  again  on  the  first  convenient  occasion.  He  imme- 
diately followed  up  this  dissolution  of  Parliament  by  dealing  his 
vengeance  on  its  most  conspicuous  leaders :  sir  Edward  Coke  and  sir 
Kobert  Philips  were  committed  to  the  Tower  ;  Mr.  Pym  and  one  or 
two  more  to  other  prisons  ;  sir  Dudley  Digges,  and  several  who  were 
somewhat  less  obnoxious  than  the  former,  were  sent  on  a  commission 
to  Ireland,  as  a  sort  of  honourable  banishment.  The  earls  of  Oxford 
an(l  Southampton  underwent  an  examination  before  the  council,  and 
the  former  was  committed  to  the  Tower  on  pretence  of  having  spoken 
words  against  the  king.  It  is  worthy  of  observation  that,  in  this 
session,  a  portion  of  the  upper  house  had  united  in  opposing  the 
court.  Nothing  of  this  kind  is  noticed  in  former  parliaments,  except 
perhaps  a  little  on  the  establishment  pf  the  Eeformation.  In  this 
minority  were  considerable  names :  Essex,  Southampton,  Warwick, 
Oxford,  Say,  Spencer.  Whether  a  sense  of  public  wrongs  or  their 
particular  resentments  influenced  these  noblemen,  their  opposition 
must  be  reckoned  an  evident  sign  of  the  change  that  waff  at  work 
in  the  spirit  of  the  nation,  and  by  which  no  rank  could  be  wholly 
unaffected. 

§  29.  James,  with  all  his  reputed  pusillanimity,  never  showed 
any  signs  of  fearing  popular  opinion.  His  obstinate  adherence  to 
the  marriage  treaty  with  Spain  was  the  height  of  political  rashness 
in  so  critical  a  state  of  the  public  mind.  But  what  with  elevated 
notions  of  his  prerogative  and  of  his  skill  in  government  on  the  one 
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hand,  what  with  a  confidence  in  the  suhmissive  loyalty  of  the 
English  on  the  other,  he  seems  constantly  to  have  fancied  that  all 
opposition  proceeded  from  a  small  troublesome  faction,  whom  if  he 
cuuld  any  way  silence,  the  rest  of  his  people  would  at  once  repose 
in  a  dutiful  reliance  on  his  wisdom.  Hence  he  met  every  succeeding 
parliament  with  as  sanguine  hopes  as  if  he  had  suffered  no  disappoint- 
ment in  the  last.  The  nation  was  however  wrought  up  at  this  time 
to  an  alarming  pitch  of  discontent.  Libels  were  in  circulation  about 
1621,  so  bitterly  malignant  in  their  censures  of  his  person  and 
administration,  that  two  hundred  years  might  seem,  as  we  read 
them,  to  have  been  mistaken  in  their  date.  Heedless,  however,  of 
this  growing  odium,  James  continued  to  solicit  the  aiBfected  coyness 
of  the  court  of  Madrid.  The  circumstances  of  that  negotiation 
belong  to  general  history.  It  is  only  necessary  to  remind  the  reader 
that  the  king  was  induced,  during  the  residence  of  prince  Charles 
and  the  duke  of  Buckingham  in  Spain,  to  swear  to  certain  private 
articles,  some  of  which  he  had  already  promised  before  their  de- 
parture, by  which  he  bound  himself  to  suspend  all  penal  laws 
affecting  the  catholics,  to  permit  the  exercise  of  their  religion  in 
private  houses,  and  to  procure  from  parliament  if  possible  a  legal 
toleration.  This  toleration,  as  preliminary  to  the  entire  re-establish- 
ment of  popery,  had  been  the  first  great  object  of  Spain  in  the  treaty. 
But  that  court,  having  protracted  the  treaty  for  years,  in  order  to 
extort  more  favourable  terms,  and  interposed  a  thousand  pretences, 
became  the  dupe  of  its  own  artifices ;  the  resentment  of  a  haughty 
minion  overthrowing  with  ease  the  painful  fabric  of  this  tedious 
negotiation. 

§  30.  Buckingham  obtained  a  transient  and  unmerited  popularity 
by  thus  averting  a  great  public  mischief,  which  rendered  the  next 
parliament  unexpectedly  peaceable.  The  commons  voted  three 
subsidies  and  three  fifteenths,  in  value  about  300,000?. ;  but  with  a 
condition,  proposed  by  the  king  himself,  that,  in  order  to  ensure  its 
application  to  naval  and  military  armaments,  it  should  be  paid  into 
the  hands  of  treasurers  appointed  by  themselves,  who  should  issue 
money  only  on  the  warrant  of  the  council  of  war.  He  seemed 
anxious  to  tread  back  the  steps  made  in  the  former  session,  not  only 
referring  the  highest  matters  of  state  to  their  coDsideration^  but 
promising  not  to  treat  for  peace,  without  their  advice.  They,  on  the 
other  hand,  acknowledged  themselves  most  bound  to  his  majesty  for 
having  been  pleased  to  require  their  humble  advice  in  a  case  so 
important,  not  meaning,  we  may  be  sure,  by  these  courteous  and 
loyal  expressions,  to  recede  from  what  they  had  claimed  in  the  last 
parliament  as  their  undoubted  right. 

§  31.  The  most  remarkable  afiair  in  this  session  was  the  impeach- 
ment of  the  earl  of  Middlesex,  actually  lord  treasurer  of  England, 
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for  bribeiy  and  other  misdemeanors.  It  is  well  known  that  the 
prince  of  Wales  and  duke  of  Buckingham  instituted  this  prosecution, 
to  gratify  the  latter's  private  pique,  against  the  wishes  of  the  king, 
who  warned  them  they  would  live  to  have  their  fill  of  parliamentary 
impeachment.  It  was  conducted  by  managers  on  the  part  of  the 
commons  in  a  very  regular  form,  except  that  the  depositions  of 
witnesses  were  merely  read  by  the  clerk  ;  that  fundamental  rule 
of  English  law  which  insists  on  the  viv&  voce  examination  being  as 
yot  unknown,  or  dispensed  with  in  political  trials.  Nothing  is  more 
worthy  of  notice  in  the  proceedings  upon  this  impeachment  than 
what  dropped  from  sir  Edwin  Sandys,  in  speaking  upon  one  of  the 
charges.  Middlesex  had  laid  an  imposition  of  3Z.  per  ton  on  French 
wines,  for  taking  off  which  he  received  a  gratuity,  Sandys  com- 
menting on  this  offence,  protested,  in  the  name  of  the  commons, 
that  they  intended  not  to  question  the  power  of  imposing  claimed 
by  the  king's  prerogative:  this  they  touched  not  upon  now;  they 
continued  only  their  claim,  and  when  they  should  have  occasion  to 
dispute  it  would  do  so  with  all  due  regard  to  his  majesty's  state  and 
revenue.  Such  cautious  and  temperate  language,  far  from  indicating 
any  disposition  to  recede  from  their  pretensions,  is  rather  a  proof  of 
such  united  steadiness  and  discretion  as  must  ensure  their  success. 
Middlesex  was  unanimously  convicted  by  the  peers.  His  impeach- 
ment was  of  the  highest  moment  to  the  commons,  as  it  restored  for 
ever  that  salutary  constitutional  right  Which  the  single  precedent  of 
lord  Bacon  might  have  been  insufficient  to  establish  against  the 
ministers  of  the  crown. 

§  32.  llie  two  last  parliaments  had  been  dissolved  without  passing 
a  single  act,  except  the  subsidy  bill  of  1621.  An  interval  of  legisla- 
tion for  thirteen  years  was  too  long  for  any  civilised  country.  Several 
statutes  were  enacted  in  the  present  session,  but  none  so  material  as 
that  for  abolishing  monopolies  for  the  sale  of  merchandise,  or  for 
using  any  trade.  This  is  of  a  declaratory  nature,  and  recites  that 
they  are  already  contrary  to  the  "ancient  and  fundamental  laws  of 
the  realm.  Scarce  any  difference  arose  between  the  crown  and  the 
commons.  This  singular  calm  might  probably  have  been  interrupted, 
had  not  the  king  put  an  end  to  the  session.  They  expressed  some 
little  dissatisfaction  at  this  step,  and  presented  a  list  of  giievancea, 
one  only  of  which  is  sufficiently  considerable  to  deserve  notice ; 
namely,  the  proclamations  already  mentioned  in  restraint  of  building 
about  London,  whereof  they  complain  in  very  gentle  terms,  con- 
sidering their  obvious  illegality  and  violation  of  private  right. 

The  commons  had  now  been  engaged  for  more  than  twenty  years 
in  a  struggle  to  restore  and  to  fortify  their  own  and  their  fellow 
subjects'  Uberties.  They  had  obtained  in  this  period  but  one  legis- 
lative measure  of  importance,  the  late  declaratory  act  against  mono- 
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polies.  But  they  bad  rescued  from  disuse  their  ancient  right  of 
impeachment.  They  had  placed  on  record  a  protestation  of  their 
claim  to  debate  all  matters  of  public  concern.  They  had  remon- 
strated against  the  usurped  prerogatives  of  binding  the  subject  by 
proclamation,  and  of  levying  customs  at  the  out-ports.  They  had 
secured  beyond  controversy  their  exclusive  privilege  of  determining 
contested  elections  of  their  members.  Of  these  advantages,  some 
were  evidently  incomplete,  and  it  would  require  the  most  vigorous 
exertions  of  future  parliaments  to  realize  them.  But  such  exertions 
the  increased  energy  of  the  nation  gave  abundant  cause  to  antici- 
pate. A  deep  and  lasting  love  of  freedom  had  taken  hold  of  every 
class  except  perhaps  the  clergy,  from  which,  when  viewed  together 
with  the  rash  pride  of  the  court  and  the  uncertainty  of  constitutional 
p-inciples  and  precedents,  collected  through  our  long  and  various 
history,  a  calm  bystander  might  presage  that  the  ensuing  reign 
would  not  pass  without  distiurbance,  nor  perhaps  end  without 
confusion. 
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CHAPTER  VII. 

ON  THE  ENGLISH  CONSTITUTION  FROM  THE  ACCES- 
SION OF  CHAELES  I.  TO  THE  DISSOLUTION  OF  HIS 
THIRD  PARLIAMENT. 

$  1.  Parliament  of  1625.  Its  DissoIutioiL  $  2.  Another  Parliament  called.  Prosecution 
of  Buclcingham.  ^  3.  Arbitrary  Proceedings  to  wards  the  Earls  of  Arundel  and 
Bristol.  §  4.  lioan  demanded  by  the  King.  Several  committed  for  refusal  to  con- 
tribute. They  sue  for  a  Habeas  Corpus.  $  5.  Arguments  on  this  Question,  which 
is  decided  against  them.  $  6.  A  Parliament  called  in  1628.  P^ition  ^f  Right 
$  1.  Tonnage  and  Poundage  disputed.  King  dissolves  Parliament  $  8.  Religions 
Differences.  Prosecution  of  Puritans  by  Bancroft.  ^  9.  Growth  ^f  High  Church 
Tenets.  $  10.  Differences  as  to  the  Oh^rvance  of  Sunday.  $  11.  Armiuian  Con- 
troversy. $  12.  State  of  Catholics  under  James.  Jealousy  of  the  Court's  Favour 
towards  them.  0  13.  Unconstitutional  Teneis  promulgated  by  the  High  Church 
Party.    $  14.  Qeneral  Kemarks. 

§  1.  Charles  I.  had  much  in  his  character  very  suitable  to  the 
times  in  which  he  lived,  and  to  the  spirit  of  the  people  he  was  to 
rule ;  a  stem  and  serious  deportment,  a  disinclination  to  all  licen- 
tiousness, and  a  sense  of  religion  that  seemed  more  real  than  in  his 
father.  These  qualities  we  might  suppose  to  have  raised  some 
expectation  of  him,  and  to  have  procured  at  his  accession  some  of 
that  popularity  which  is  rarely  withheld  from  untried  princes.  Yet 
it  does  not  apjjear  that  he  enjoyed  even  this  first  transient  sunshine 
of  His  subjects'  affection.  Solely  intent  on  retrenching  the  excesses 
of  prerogative,  and  well  aware  that  no  sovereign  would  voluntarily 
recede  from  the  possession  of  power,  they  seem  to  have  dreaded  to 
admit  into  their  bosoms  any  sentiments  of  personal  loyalty  which 
might  enervate  their  resolution.  And  Charles  took  speedy  means 
to  convince  them  that  they  had  not  erred  in  withholding  their 
confidence. 

Elizabeth  in  her  systematic  parsimony,  James  in  his  averseness 
to  war,  had  been  alike  influenced  by  a  consciousness  that  want  of 
money  alone  could  render  a  parliament  formidable  to  their  power. 
None  of  the  irregular  modes  of  supply  were  ever  productive  enough 
to  compensate  for  the  clamour  they  occasioned ;  after  impositions 
and  benevolences  were  exhausted,  it  had  always  been  found  neces- 
sary, in  the  most  arbitrary  times  of  the  Tudors,  to  fall  back  on  the 
representatives  of  the  people.  But  Charles  succeeded  to  a  war, 
at  least  to  the  preparation  of  a  war,  rashly  undertaken  through  his 
own  weak  compliance,   the  aiTogance  of  his  favourite,  and  the 
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generous  or  fanatical  zeal  of  the  last  parliament.  He  would  have 
perceived  it  to  be  manifestly  impossible,  if  he  had  been  capable  of 
understanding  his  own  position,  to  continue  this  war  without  the 
constant  assistance  of  the  house  of  commons,  or  to  obtain  that 
assistance  without  very  costly  sacrifices  of  his  royal  power.  It  was 
not  the  least  of  this  monarch's  imprudences,  or  rather  of  his  blind 
compliances  with  Buckingham,  to  have  not  only  commenced  hosti- 
lities against  Spain  which  he  might  easily  have  avoided,^  and 
persisted  in  them  for  four  years,  but  entered  on  a  fresh  war  with 
France,  though  he  had  abundant  experience  to  demonstrate  the 
impossibility  of  defraying  its  charges. 

The  first  parliament  of  this  reign  has  been  severely  censured 
on  account  of  the  penurious  supply  it  doled  out  for  the  exigencies  of 
a  war  in  which  its  predecessors  had  involved  the  king.  I  will  not 
say  that  this  reproach  is  wholly  unfounded.  A  more  liberal  pro- 
ceeding, if  it  did  not  obtain  a  reciprocal  concession  from  the  king, 
would  have  put  him  more  in  the  wrong.  But,  according  to  the 
common  practice  and  character  of  all  such  assemblies,  it  was  pre- 
posterous to  expect  subsidies  equal  to  the  occasion  until  a  foundation 
of  confidence  should  be  laid  between  the  crown  and  parliament. 
The  commons  had  begun  probably  to  repent  of  their  hastiness  in 
the  preceding  year,  and  to  discover  that  Buckingham  and  his  pupil, 
or  master  (which  shall  we  say?),  had  conspired  to  deceive  them. 
They  were  not  to  forget  that  none  of  the  chief  grievances  of  the  last 
reign  were  yet  redressed,  and  that  supplies  must  be  voted  slowly  and 
conditionally  if  they  would  hope  for  reformation.  Hence  they  made 
their  grant  of  tonnage  and  poundage  to  last  but  for  a  year  instead  of 
the  king's  life,  as  had  for  two  centuries  been  the  practice ;  on  which 
account  the  upper  house  rejected  the  bill.  Nor  would  they  have 
refused  a  further  supply,  beyond  the  two  subsidies  (about  140,000?.) 
which  they  had  granted,  had  some  tender  of  redress  been  made  by 
the  crown ;  and  were  actually  in  debate  upon  the  matter  when 
interrupted  by  a  sudden  dissolution. 

§  2.  Nothing  could  be  more  evident,  by  the  experience  of  the  late 
reign  as  well  as  by  observing  the  state  of  public  spirit,  than  that 
hasty  and  premature  dissolutions  or  prorogations  of  parliament 
served  but  to  aggravate  the  crown's  embarrassments.  Every  suc- 
cessive house  of  commons  inherited  the  feelings  of  its  predecessor, 
without  which  it  would  have  ill  represented  the  prevalent  humour 
of  the  nation.  The  same  men,  for  the  most  part,  came  again  to 
parliament  more  irritated  and  desperate  of  reconciliation  with  the 
sovereign  than  before.    Even  the  politic  measure,  as  it  was  fancied 

I  War  had  not  been  declared  at  Charles's  more  set  upon  It  than  his  sattjects.    Hnm« 

accession,  nor  at  the  dissolution  of  the  and  all  his  school  kept  this  out  of  sight. 
first  parliament.    In  iact^  be  was  mnch 
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to  be,  of  excluding  some  of  the  most  active  nieml)ers  from  seats  in 
the  new  assembly,  by  nominating  them  sheriffs  for  the  year,  failed 
altogether  of  the  expected  success ;  as  it  naturally  must  in  an  age 
when  all  ranks  partook  in  a  common  enthusiasm.  Hence  the  prose- 
cution against  Buckingham,  to  avert  which  Charles  had  dissolved 
his  first  parliament,  was  commenced  with  redoubled  vigour  in  the 
second.  It  was  too  late,  after  the  precedents  of  Bacon  and  Middle- 
sex, to  dispute  the  right  of  the  commons  to  impeach  a  minister  of 
state..  The  king,  however,  anticipating  their  resolutions,  after  some 
sharp  speeches  only  had  been  uttered  against  his  favourite,  sent  a 
message  that  he  would  not  allow  any  of  his  servants  to  be  questioned 
among  them,  much  less  such  as  were  of  eminent  place  and  near 
unto  him.  He  saw,  he  said,  that  some  of  them  aimed  at  the  duke 
of  Buckingham,  whom,  in  the  last  parliament  of  his  father,  all  had 
combined  to  honour  and  respect^  nor  did  he  know  what  had  happened 
since  to  alter  their  affections ;  but  he  assured  them  that  the  duke 
had  done  nothing  without  his  own  special  direction  and  appointment. 
This  haughty  message  so  provoked  the  commons,  that,  having  no 
express  testimony  against  Buckingham,  they  came  to  a  vote  that 
oonmion  fame  is  a  good  ground  of  proceeding  either  by  inquiiy  or 
presenting  the  complaint  to  thfe  king  or  lords;  nor  did  a  speech 
frotn  the  lord-keeper,  severely  rating  their  presumption,  tend  to 
pacify  or  to  intimidate  the  assembly.  The  duke  was  accordingly 
impeached  at  the  bar  of  the  house  of  peers  on  eight  articles,  many 
of  them  probably  well  founded;  yet,  as  the  commons  heard  no 
evidence  in  support  of  them,  it  was  rather  unreasonable  in  them  to 
request  that  he  might  be  committed  to  the  Tower. 

§  3.  In  the  conduct  of  this  impeachment,  two  of  the  managers,  sir 
John  Eliot  and  sir  Dudley  Digges,  one  the  most  illustrious  con- 
fessor in  the  cause  of  liberty  whom  that  time  produced,  the  other  a 
man  of  much  ability  and  a  useful  supporter  of  the  popular  party, 
though  not  free  from  some  oblique  views  towards  promotion,  gave 
such  offence  by  words  spoken,  or  alleged  to  be  spoken,  in  derogation 
of  his  majesty's  honour,  that  they  were  committed'  to  the  Tower. 
The  commons  of  course  resented  this  new  outrage.  They  resolved 
to  do  no  more  business  till  they  were  righted  in  their  privileges. 
They  denied  the  words  imputed  to  Digges ;  and,  thirty-six  peers 
asserting  that  he  had  not  spoken  them,  the  king  admitted  that  he 
was  mistaken,  and  released  both  their  members.  He  had  already 
broken  in  upon  the  privileges  of  the  house  of  lords  by  committing 
the  earl  of  Arundel  to  the  Tower  during  the  session ;  not  upon  any 
political  charge,  but,  as  was  commonly  surmised,  on  account  of 
a  marriage  which  his  son  had  made  with  a  lady  of  royal  blood. 
Such  private  offences  were  sufficient  in  those  arbitrary  reigns  to 
expose  the  subject  to  indefinite  imprisonment,  if  not  to  an  actual 
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sentence  in  the  star-chamber.  The  lords  took  up  this  .detention  of 
one  of  their  body,  and,  after  formal  examination  of  precedents  by  a 
committee,  came  to  a  resolution,  *^  that  no  lord  of  parliament,  the 
parliament  sitting,  or  within  the  nsual  times  of' privilege  of  parlia- 
ment, is  to  be  imprisoned  or  restrained  without  sentence  or  order  of 
the  house,  unless  it  be  for  treason  or  ^felony,  or  for  refusing  to  give 
surety  for  the  peace."  This  assertion  of  privilege  was  manifestly 
warranted  by  the  co-extensive  liberties  of  the  commons.  After 
various  messages  between  the  king  and  lords,  Arundel  was  ultimately 
set  at  liberty. 

This  infringement  of  the  rights  of  the  peerage  was  accompanied 
by  another  not  less  injurious,  thfe  refusal  of  a  writ  of  summons  to 
the  earl  of  Bristol.     The  lords  were  justly  tenacious  of  this  unques- 
tionable privilege  of  their  order,  without  which  its  constitutional 
dignity  and  independence  could  never  be  maintained.     The  house 
necessarily  insisted  upon  Bristol's  receiving  .his  summons,  which 
was  sent  him  with  an  injunction  not  to  comply  with  it  by  taking 
his  place.    But  the  spirited  earl  knew  that  the  king's  constitutional 
will  expressed  in  the  writ  ought  to  outweigh  his  private  command, 
and  laid  the  secretary's  letter  before  the  house  of  lords.    The  king 
prevented  any  further  interference  in  his  behalf  by  causing  articles 
of  charge  to  be  exhibited  against  him  by  the  attorney-general, 
whereon  he  was  committed  to  the  Tower.    These  assaults  on  the 
pride  and  consequence  of  an  aristocratic  assembly,  from  whom  alone 
the  king  could  expect  effectual  support,  display  his  unfitness  not 
only  for  the  government  of  England,  but  of  any  other  nation.    Nor 
was  his  conduct  towards  Bristol  less  oppressive  than  impolitic.     If 
we  look  at  the  harsh  and  indecent  employment  of  his  own  authority, 
and  even  testimony,  to  influence  a  criminal  process  against  a  man 
of  approved  and  untainted  worth,   and  his  sanction  of  charges 
which,  if  Bristol's  defence  be  as  true  as  it  is  now  generally  admitted 
to  be,  he  must  have  known  to  be  unfounded,   we  shall  hardly 
concur  with  those  candid  persons  who  believe  that  Charles  would 
have  been  an  excellent  prince  in  a  more  absolute  monarchy.  Nothing, 
in  truth,  can  be  more  preposterous  than  to  maintain,  like  Clarendon 
and  Hume,  the  integrity  and  innocence  of  lord  Bristol,  together 
with  the  sincerity  and  humanity  of  Charles  I. 

§  4.  Though  the  lords  petitioned  against  a  dissolution,  the  king 
was  determined  to  protect  his  favourite,  and  rescue  himself  from  the 
importunities  of  so  refractory  a  house  of  commons.  •  Perhaps  he  had 
already  taken  the  resolution  of  governing  without  the  concurrence  of 
parliaments,  though  he  was  induced  to  break  it  the  ensuing  year. 
For,  the  commons  having  delayed  to  pass  a  bill  for  the  ^ve  subsidies 
which  they  had  voted  in  this  session  till  they  should  obtain  some 
8atis£eustion  for  their  complaints,  he  was  left  without  any  regular 
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supply.  This  was  not  wholly  unacceptable  to  some  of  his  councillors, 
and  probably  to  himself,  as  affording  a  pretext  for  those  unauthorised 
demands  which  the  advocates  of  arbitrary  prerogative  deemed  more 
consonant  to  the  monarch's  honour.  He  had  issued  letters  of  privy 
seal,  -after  the  former  parliament,  to  those  in  every  county  whose 
names  had  been  returned  by  the  lord  lieutenant  as  most  capable, 
mentioning*  the  sum  they  were  required  to  lend,  with  a  promise  of 
repayment  in  eighteen  months.  This  specification  of  a  particular 
sum  was  reckoned  an  imusual  encroachment,  and  a  manifest  breach 
of  the  statute  against  arbitrary  benevolences;  especially  as  the 
names  of  those  who  refused  compliance  were  to  be  returned  to 
the  council*  But  the  government  now  ventured  on  a  still  more 
outrageous  stretch  of  power.  They  first  attempted  to  persuade  the 
people  that}  as  subsidies  had  been  voted  in  the  hous6  of  commons, 
they  should  not  refuse  to  pay  them,  though  no  bill  had  been  passed 
for  that  purpose.  But  a  tumultuous  cry  was  raised  in  Westminster- 
hall  from  those  who  had  been  convened,  that  they  would  pay  no 
subsidy  but  by  authority  of  parliament*  This  course,  therefore,  was 
abandoned  for  one  hardly  less  unconstitutional.  A  general  loan 
was  demanded  from  every  subject,  according  to  the  rate  at  which 
he  was  assessed  in  the  last  subsidy.  The  commissioners  appointed 
for  the  collection  of  this  loan  received  private  instructions  to  require 
not  less  than  a  certain  proportion  of  each  man's  property  in  lands  or 
goods,  to  treat  separately  with  every  one,  to  examine  on  oath  such 
as  should  refuse,  to  certify  the  names  of  refractory  persons  to  the 
privy  council,  and  to  admit  of  no  excuse  for  abatement  of  the  sum 
required. 

This  arbitrary  taxation  (for  the  name  of  loan  could  not  disguise 
the  extreme  improbability  that  the  money  would  be  repaid),  so 
general  and  systematic  as  well  as  so  weighty,  could  not  be  endured 
without  establishing  a  precedent  that  must  have  shortly  put  an  end 
to  the  existence  of  parliaments.  But  the  kingdom  was  not  in  a 
temper  to  put  up  with  tyranny.  The  king's  advisers  were  as  little 
disposed  to  recede  from  their  attempt.  They  prepared  to  enforce 
it  by  the  arm  of  power.  The  commorf  people  who  refused  to  con- 
tribute were  impressed  to  serve  in  the  navy.  The  gentry  were 
boimd  by  rec(^nizance  to  appear  at  the  council-chamber,  where 
many  of  them  were  committed-  to  prison.  Among  these  were  five 
knights.  Darnel,  Corbet,  Earl,  Heveningham,  and  Hampden,  who 
sued  the  court  of  queen's  bench  for  their  writ  of  habeas  corjJus. 
The  writ  was  granted ;  but  the  warden  of  the  Fleet  made  return 
that  they  were  detained  by  a  warrant  from  the  privy  council, 
informing  him  of  no  particular  cause  of  imprisonment,  but  that  they 
were  committed  by  the  special  command  of  his  majesty.  This 
gave  rise  to  a  most  important  question,  whether  such  a  return  was 
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sufScient  in  law  to  justify  the  court  in  remitting  the  parties  to 
custody.  The  fundamental  immunity  of  English  subjects  from 
arbitrary  detention  had  never  before  been  so  fully  canvassed ;  and  it 
is  to  the  discussion  which  arose  out  of  the  case  of  these  five  gentle- 
men that  we  owe  its  continual  assertion  by  parliament,  and  its 
ultimate  establishment  in  full  practical  efficacy  by.  the  statute  of 
Charles  II.  It  was  argued  with  great  ability  by  Noy,  Selden, 
and  other  eminent  lawyers,  on  behalf  of  the  claimants,  aud  by  the 
attorney-general  Heath  for  the  crown. 

§  5.  The  counsel  for  the  prisoners  grounded  their  demand  of  liberty 
on  the  original  basis  of  Magna  Charta,  the  twenty-ninth  section  of 
which,  as  is  well  known,  provides  that  ^*  no  free  man  shall  be  taken 
or  imprisoned  unless  by  lawful  judgment  of  his  peers,  or  the  law  of 
the  land."  This  principle  having  been  frequently  traQsgressed  by 
the  king's  privy  council  in  earlier  times,  statutes  had  been  repeatedly 
enacted,  independently  of  the  general  confirmations  of  the  charter,  to 
redress  this  malerial  grievance.  Thus  in  the  25th  of  Edward  III.  it 
is  provided  that  "  no  one  shall  be  taken  by  petition  or  suggestion  to 
the  king  or  his  counsel,  unless  it  be  (*.  e.  but  only)  by  iudictment  or 
presentment,  or  by  writ  original  at  the  common  law."  And  this  is 
again  enacted  three  years  afterwards,  with  Httle  variation,  and  once 
again  in  the  course  of  the  same  reign*  It  was  never  understood, 
whatever  the  loose  language  of  these  old  statutes  might  suggest,  that 
no  man  could  be  kept  in  custody  upon  a  criminal  charge  before 
indictment,  which  would  have  afforded  too  great  security  to  offenders. 
But  it  was  the  regular  practice  that  every  wanrant  of  commitment, 
and  every  return  by  a  gaoler  to  the  writ  of  habeas  corpus,  must 
express  the  nature  of  the  charge,  so  that  it  might  appear  whether  it 
were  no  legal  offence,  in  which  case  the  party  must  be  instantly  set 
at  liberty  ;  or  one  for  which  bail  ought  to  be  taken ;  or  one  for  which 
be  must  be  remanded,  to  prison.  It  appears  also  to  have  been 
admitted  without  controversy,  though  not  perhaps  according  to  the 
strict  letter  of  law,  that  the  privy  council  might  commit  to  prison  on 
a  criminal  charge,  since  it  seemed  preposterous  to  deny  that  power  to 
those  entrusted  with  the  care  of  the  commonwealth  which  every 
petty  magistrate  enjoyed.  But  it  was  contended  that  they  were  as 
much  bound  as  every  petty  magistrate  to  assign  such  a  cause  for 
their  commitments  as  might  enable  the  court  of  king's  bench  to 
determine  whether  it  should  release  or  remand  the  prisoner  brought 
before  them  by.  habeas  corpus. 

The  advocates  for  this  principle  alleged  several  precedents  from 
the  reign  of  Henry  VII.  to  that  of  James,  where  persons  committed 
by  the  council  generally,  or  even  by  the  special  command  of  the 
king,  had  been  admitted  to  bail  on  their  habeas  corpus.  "  But  I 
conceive,"  said  one  of  these,  *'  that  our  case  will  not  stand  upon 
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precedent,  but  upon  the  fundamental  laws  and  statutes  of  this  realm ; 
and  though  the  precedents  look  one  way  or  the  other,  they  are  to  be 
brought  back  unto  the  laws  by  which  the  kingdom  is  governed." 
He  was  aware  that  a  pretext  might  be  found  to  elude  most  of  bis 
precedents.  The  warrant  had  commonly  declared  the  party  to  be 
charged  on  siispioion  of  treason  or  of  felony  ;  in  which  case  he  would 
of  course  be  bailed  by  the  court.  Yet  in  some  of  these  instances  the 
words  "  by  the  king's  special  command "  were  inserted  in  the 
commitment;  so  that  they  served  to  repel  the  pretension  of  an 
arbitrary  right  to  supersede  the  law  by  his  personal  authority. 
Ample  proof  was  brought  from  the  old  law-books  that  the  king's 
command  could  not  excuse  an  illegal  act. 

To  these  pleadings  for  liberty,  Heath,  the  attorney-general,  replied 
in  a  speech  of  considerable  ability,  full  of  those  high  principles  of 
prerogative  which,  trampling  as  it  were  on  all  statute  and  precedent, 
seemed  to  tell  the  judges  that  they  were  placed  there  to  obey  rather 
than  to  determine. 

The  judges  behaved  during  this  great  cause  with  apparent 
moderation  and  sense  of  its  importance  to  the  subject's  freedom. 
Their  decision,  however,  was  in  favour  of  the  crown ;  and  the 
prisoners  were  remanded  to  custody.  In  pronouncing  this  judgment 
the  chief  justice,  sir  Nicholas  Hyde,  avoiding  the  more  extravagant 
tenets  of  absolute  monarchy,  took  the  narrower  line  of  denying  the 
application  of  those  precedents  which  had  been  alleged  to  show  the 
practice  of  the  court  in  bailing  persons  committed  by  the  king's  special 
command.  He  endeavoured  also  to  prove  that,  where  no  cause  had 
been  expressed  in  the  warrant,  except  such  command  as  in  the 
present  instance,  the  judges  had  always  remanded  the  piarties ;  but 
with  so  little  success,  that  I  cannot  perceive  more  than  one  case 
mentioned  by  him,  and  that  above  a  hundred  years  old,  which 
supports  this  doctrine.  Everything  that  distinguished  our  con- 
stitutional laws,  all  that  rendered  the  name  of  England  valuable, 
was  at  stake  in  this  issue.  If  the  judgment  in  the  case  of  ship- 
money  was  more  flagrantly  iniquitous,  it  was-  not  so  extensively 
destructive  as  the  present. 

§  6.  Neither  these  measures,  however,  of  illegal  severity  towards  the 
uncompliant,  backed  as  they  were  by  a  timid  court  ol  justice,  nor 
the  exhortations  of  a  more  prostitute  and  shameless  band  uf  church- 
men, could  divert  the  nation  from  its  cardinal  point  of  faith  in  its 
own  prescriptive  franchises.  To  call  another  parliament  appeared 
the  only  practicable  means  of  raising  money  for  a  war  in  which  the 
king  persisted  with  great  impolicy,  or  rather  blind  trust  in  his 
favourite.  He  consented  to  this  with  extreme  unwillingness  (1628). 
Previously  to  its  assembling  he  released  a  considerable  number  of 
gentlemen  and  others  who  had  been  committed  for  their  refusal  of 
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the  loan.  These  were  in  many  cases  elected  to  the  new  parliament, 
coming  thither  with  just  indignation  at  their  country's  wrongs,  and 
pardonable  resentment  of  their  own.  No  year,  indeed,  within  the 
memory  of  any  one  living  had  witnessed  such  violations  of  public 
liberty  as  1627.  Charles  seemed  bom  to  carry  into  daily  practice 
those  theories  of  absolute  power  which  had  been  promul^ted  from 
his  father's  lips.  Even  now,  while  the  writs  were  out  for  a  new 
parliament,  commissioners  were  appointed  to  raise  money  *'by 
impositions  or  otherwise,  as  they  should  find  most  convenient  in  a 
case  of  such  inevitable  necessity,  wherein  form  and  circumstance 
must  be  dispensed  with  rather  than  the  substance  be  lost  and 
hazarded ;''  and  the  levying  of  ship-money  was  already  debated  in 
the  council.  Anticipating,  as  inde^  was  natural,  that  this  house  of 
commons  would  correspond  as  ill  to  the  kin^s  wishes  as  their 
predecessors,  his  advisers  were  preparing  schemes  more  congenial,  if 
they  could  be  rendered  effective,  to  the  spirit  in  which  he  was  to 
govern.  A  contract  was  entered  into  for  transporting  some  troops 
and  a  considerable  quantity  of  arms  from  Flanders  into  England, 
under  circumstances^  at  least  highly  suspicious,  and  which,  combined 
with  all  the  rest  that  appears  of  the  court  policy  at  that  time, 
leaves  no  great  doubt  on  the  mind  that  they  were  designed  to 
keep  under  the  people  while  the  business  of  contribution  was  going 
forward.  Shall  it  be  imputed  as  a  reproach  to  the  Cokes,  the 
Seldens,  the  Glanvils,  the  Pyms,  the  Eliots,  the  Philipses  of  this 
famous  parliament,  that  they  endeavoured  to  devise  more  effectual 
restraints  than  the  law  had  hitherto  imposed  on  a  prince  who  had 
snapped  like  bands  of  tow  the  ancient  statutes  of  the  land,  to  remove 
from  his  presence  counsellors  to  have  been  misled  by  whom  was  his 
best  apology,  and  to  subject  him  to  an  entire  dependence  on  his 
people  for  the  expenditure  of  government,  as  the  surest  pledge  of  his 
obedience  to  the  laws  ? 

The  principal  matters  of  complaint  taken  up  by  the  commons  in 
this  session  were,  the  exaction  of  money  under  the  name  of  loans ; 
the  commitment  of  those  who  refused  compliance,  and  the  late 
decision  of  the  king's  bench  remanding  them  upon  a  habeas  corpus ; 
the  billeting  of  soldiers  on  private  persons,  which  had  occurred  in  the 
last  year,  whether  for  convenience  or  for  purposes  of  intimidation 
and  annoyance';  and  the  conmiissions  to  try  niilitary  offenders  by 
martial  law — a  procedure  necessary  within  certain  limits  to  the 
discipline  of  an  army,  but  unwarranted  by  the  constitution  of  this 
country,  which  was  little  used  to  any  regular  forces,  and  stretched 
by  the  arbitrary  spirit  of  the  king's  administration  beyond  all 
bounds.  These  four  grievances  or  abuses  form  the  foundation 
of  the  Petition  of  Right,  presented  by  the  commons  in  the  shape 
of  a  declaratory  statute.    Charles  had  recourse  to  many  subterfuges 
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in  hopes  to  elude  the  passing  of  this  law.  Even  when  the  hill  was 
tendered  to  him  for  that  assent  which  it  had  been  necessary  for  the 
last  two  centuries  that  the  king  should  grant  or  refuse  in  a  word, 
he  returned  a  long  and  equivocal  answer,  "from  which  it  could  only 
be  collected  that  he  did  not  intend  to'  remit  any  portion  of  what 
he  had  claimed  as  his  prerogative.  But  on  an  address  from  both 
houses  for  a  more  explicit  answer,  he  thought  fit  to  consent  to  the 
bill  in  the  usual  form.  The  commons,  of  whose  harshness  towards 
Charles  his  advocates  have  said  so  much,  immediately  passed  a  bill 
for  granting  five  subsidies,  about  350,000Z. — a  sum  not  too  great 
for  the  wealth  of  the  kingdom  or  for  his  exigencies,  but  considerable 
according  to  the  precedents  of  former  times,  to  which  men  naturally 
look. 

Though  the  king  was  compelle4  to  accede  in  general  terms  to  the 
petition,  he  had  the  insincerity  to  circulate  one  thousand  five 
hundred  copies  of  it  through  the  country,  after  the  prorogation, 
with  his  first  answer  annexed — an  attempt  to  deceive  without  the 
possibility  of  success. 

The  Petition  of  Right,  as  Ihis  statute  is  still  called,  from  its  not 
being  drawn  in  the  common  form  of  an  act  of  parliament,  after 
reciting  the  various  laws  which  have  established  certain  essential 
privileges  of  the  subject,  and  enumerating  the  violations  of  them 
which  had  recently  occurred,  in  the  four  points  of  illegal  exax^tions, 
arbitrary  commitments,  quartering  of  soldiers  or  sailors,  and  inflic- 
tion of  punishment  by  martial  law,  prays  the  king,  "  That  no  man 
hereafter  be  compelled  to  make  or  yield  any  gift,  loan,  benevolence, 
tax,  or  such-like  charge,  without  common  consent  by  act  of  parlia- 
ment ;  and  that  none  be  called  to  answer  or  take  such  oath,  or  to 
give  attendance,  or  be  confined  or  otherwise  molested  or  disquieted 
concerning  the  same,  or  for  refusal  thereof;  and  that  no  freeman  in 
any  such  manner  as  is  before  mentioned  be  imprisoned  or  detained  ; 
and  that  your  majesty  would  be  pleased  to  remove  the  said  soldiers 
and  marines,  and  that  your  people  may  not  be  so  burthened  in 
time  to  come ;  and  that  the  aforesaid  commissions  for  proceeding  by 
martial  law  may  be  revoked  and  annulled ;  and  that  hereafter  no 
commissions  of  the  like  nature  may  issue  forth  to  any  person  or 
persons  whatever,  to  be  executed  as  aforesaid,  lest  by  colour  of 
them  any  of  your  majesty's  subjects  be  destroyed  or  put  to  death 
contrary  to  the  laws  and  franchises  of  the  land.'* " 

§  7.  It  might  not  unreasonably  be  questioned  whether  the  lan- 
guage of  this  statute  w§re  sufficiently  general  to  comprehend  duties 
charged  on  merchandise  at  the  outports  as  well  as  internal  taxes  and 
exactions,  especially  as  the  former  had  received  a  sort  of  sanction, 
though  justly  deemed  contrary  to  law,  by  the  judgment  of  the 
*  The  whole  statute  is  printed  at  the  end  of  the  present  chapter. 
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court  of  exchequer  in  Bates's  case.  The  commons  however  were 
steadily  determined  not  to  desist  till  they  should  have  rescued  their 
fellow-subjects  from  a  burthen  as  unwarrantably  imposed  as  those 
specifically  enumerated  in  their  Petition  of  Bight.  Tonnage  and 
poundage,  the  customary  grant  of  every  reign,  had  been  taken  by  the 
present  king  without  consent  of  parliament ;  the  lords  having  rejected, 
as  before  mentioned,  a  bill  that  limited  it  to  a  bingle  year.  The 
house  now  prepared  a  bill  to  grant  it,  but  purposely  delayed  its 
passing,  in  order  to  remonstrate  with  the  king  against  his  unconsti- 
tutional anticipation  of  their  consent.  They  conclude,  after  repeat- 
ing their  declaration  that  the  receiving  of  tonnage  and  poundage  and 
other  impositions  not  granted  by  parliament  is  a  breach  of  the 
fundamental  liberties  of  this  kingdom,  and  contrary  to  the  late 
Petition  of  Bight,  with  most  humbly  beseeching  his  majesty  to 
forbear  any  further  receiving  of  the  same^  and  not  to  take  it  in  ill 
part  from  those  of  his  loving  subjects  who  should  refuse  to  make 
payment  of  any  such  charges  without  warrant  of  law. 

The  king  anticipated  the  delivery  of  this  remonstrance  by  proro- 
guing parliament.  Tonnage  and  poundage,  he  told  them,  was  what 
he  had  never  meant  to  give  away,  nor  could  possibly  do  without. 
By  this  abrupt  prorogation  while  so  great  a  matter  was  unsettled,  he 
trod  back  his  late  footsteps,  and  dissipated  what  little  hopes  might 
have  arisen  from  his  tardy  assent  to  the  Petition  of  Bight.  During 
the  interval  before  the  ensuing  session,  those  merchants,  among  whom 
Chambers,  Bolls,  and  Vassal  are  particularly  to  be  remembered  with 
honour,  who  gallantly  refused  to  comply  with  the  demands  of 
the  custom-house,  had  their  goods  distrained,  and,  on  suing  writs  of 
replevin,  were  told  by  the  judges  that  the  king's  right,  having  been 
established  in  the  case  of  Bates,  could  no  longer  be  disputed.  Thus 
the  commons  reassembled,  by  no  means  less  inflamed  against  the 
king's  adniinistration  than  at  the  commencement  of  the  preceding 
session.  Their  proceedings  were  conducted  with  more  than  usual 
warmth.  Buckingham's  death,  which  had  occurred  since  the  proro- 
gation, did  not  allay  their  resentment  against  the  advisers  of  the 
crown.  But  the  king,  who  had  very  much  lowered  his  tone  in 
speaUng  of  tonnage  and  poundage,  and  would  have  been  content  to 
receive  it  as  their  grant,  perceiving  that  they  were  bent  en  a  full 
statutory  recognition  of  the  illegality  of  impositions  without  their 
consent,  and  that  they  had  opened  a  fresh  battery  on  another  side^  by 
mingling  in  certain  religious  disputes  in  order  to  attack  some  of  his 
favourite  prelates,  took  the  step,  to  which  he  was  always  inclined, 
of  dissolving  this  third  parliament. 

§  8.  The  religious  disputes  to  which  I  have  just  alluded  are 
cliicfly  to  be  considered,  for  the  present  purpose,  in  relation  to  those 
jealousies  and  resentments  springing  out  of  the  ecclesiastical  ad- 
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ministration,  which  during  the  reigna  of  the  first  two  Stuarts  fur- 
nished unceasing  food  to  political  discontent.  James  having  early- 
shown  his  inflexible  determination  to  restrain  the  puritans,  the 
bishops  proceeded  with  still  more  rigour  than  under  Elizabeth. 
No  longer  thwarted,  as  in  her  time,  by  an  unwillino;  council,  they 
succeed^  in  exacting  a  general  conformity  to  the  ordinances  of  the 
church.  It  had  been  solemnly  decided  by  the  judges  in  the  queen's 
reign,  and  in  1604,  that,  although  the  statute  establishing  the  high- 
commission  court  did  not  authorize  it  to  deprive  ministers  of  their 
benefices,  yet,  this  law  being  only  in  affirmation  of  the  queen's 
inherent  supremacy,  she  might,  by  virtue  of  that,  regulate  all  eccle- 
siastical matters  at  her  pleasure,  and  erect  courts  with  such  powers 
aig  she  sbould  think  fit.  Upon  this  somewhat  dangerous  principle 
archbishop  Bancroft  deprived  a  considerable  number  of  puritan  clergy- 
men ;  while  many  more,  finding  that  the  interference  of  the  commons 
in  their  behalf  was  not  regarded,  and  that  all  schemes  of  evasion  were 
come  to  an  end,  were  content  to  submiit  to  the  obnoxious  discipline. 
But  their  affections  being  very  little  conciliated  by  this  coercion, 
there  remained  a  large  party  within  the  bosom  of  the  established 
church  prone  to  watch  for  and  magnify  the  erroi»s  of  their  spiritual 
rulers.  These  men  preserved  the  name  of  puritans.  They  naturally 
fell  in  with  the  patriotic  party  in  the  house  of  commons,  and  kept 
up  throughout  the  kingdom  a  distrust  of  the  crowti,  which  has 
never  been  so  general  in  England  as  when  connected  with  some 
religious  apprehensions. 

§  9.  The  system  pursued  by  Bancroft  and  his  imitators,  bishops 
Neile  and  Laud,  with  the  approbation  of  the  king,  far  opposed  to 
the  healing  counsels  of  Burleigh  and  Bacon,  was  just  such  as  low- 
bom  and  little-minded  men,  raised  to  power  by  fortune's  caprice, 
are  ever  found  to  pursue.  They  studiously  aggravated  every  dif- 
ference, and  irritated  every  wound.  As  the  characteristic  prejudice 
of  the  puritans  was  so  bigoted  an  abhorrence  of  the  Bomish  faith 
that  they  hardly  deemed  its  followers  to  deserve  the  name  of  Chris- 
tians, the  prevailing  high-church  party  took  care  to  shock  that 
prejudice  by  somewhat  of  a  retrograde  movement,  and  various 
seeming,  or  indeed  real,  accommodations  of  their  tenets  to  those 
of  the  abjured  religion.  They  began  by  preaching  the  divine  right, 
as  it  is  called,  or  absolute  indispensability,  of  episcopacy ;  a  doctrine 
of  which  the  first  traces,  as  I  apprehend,  are  found  about  the  end  of 
Elizabeth's  reign.  They  insisted  on  the  necessity  of  episcopal 
succession  regularly  derived  from  the  apostles.  They  drew  an 
inference  from  this  tenet,  that  ordinations  by  presbyters  were  in  all 
cases  null.  And  as  this  affected  all  the  reformed  churches  in 
Europe  except  their  own,  the  Lutherans  not  having  preserved  the 
succession   of  their    bishops,  while  the  Calvinists  had  altogether 
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abolished  that  order,  they  l)egaii  to  speak  of  them  not  as  brethren 
of  the  same  faith,  united  in  the  same  cause,  and  distinguished  only 
by  dififerences  little  more  material  than  those  of  political  common- 
wealths (which  had  been  the  language  of  the  church  of  England 
ever  since  the  Reformation),  but  as  aliens,  to  whom  they  were  not  at 
aU  related,  and  schismatics,  with  whom  they  held  no  communion  ; 
nay,  as  wanting  the  very  essence  of  a  Christian  society.  This 
again  brought  them  nearer  by  irresistible  consequence  to  the  disciples 
of  Rome,  whom,  with  becoming  charity,  but  against  the  received 
creed  of  the  puritans,  and  perhaps  against  their  own  articles,  they 
all  acknowledged  to  be  a  part  of  the  catholic  church,  while  they 
were  withholding  that  appellation,  expressly  or  by  inference,  from 
Heidelberg  and  Geneva. 

§  10.  The  founders  of  the  English  Reformation,  after  abolishing 
most  of  the  festivals  kept  before  that  time,  had  made  little  or  no 
change  as  to  the  mode  of  observance  of  those  they  retained.    Sun- 
days and  holidays  stood  much  on  the  same  footing,  as  days  on 
which  no  work  except  for  good  cause  was  to  be  performed,  the 
service  of  the  church  was  to  be  attended,  and  any  lawful  amuse- 
ment might  be  indulged  in.    A  just  distinction  however  soon  grew 
up ;  an  industrious  people  could  spare  time  for  very  few  holidays ; 
and  the  more  scrupulous  party,  while  they  slighted  the  church- 
festivals  as  of  human  appointment,  prescribed  a  stricter  observance 
of  the  Lord's  day.    But  it  was  not  till  about  1595  that  they  began 
to  place  it  very  nearly  on  the  footing  of  the  Jewish  sabbath,  inter- 
dicting not  only  the  slightest  action  of  worldly  business,  but  even 
every  sort  of  pastime  and  recreation ;  a  system  which,  once  pro- 
mulgated, soon  gained  ground  as  suiting  their  atrabilious  humour, 
and  affording  a  new  theme  of  censure  on  the  vices  of  the  great. 
Those  who  opposed  them  on  the  high-church  side  not  only  derided 
the  extravagance  of  the  Sabbatarians,  as  the  others  were  called,  but 
pretended  that,  the  commandment  having  been  confined  to  the 
Hebrews,  the  modem  observance  of  the  first  day  of  the  week  as  a 
season  of  rest  and  devotion  was  an  ecclesiastical  institution,  and  in 
no  d^ree  more  venerable  than  that  of  the  other  festivals  or  the 
season  of  Lent,  which  the  ptiritans  stubbornly  despised.    Such  a 
controversy  might  well  have  been  left  to  the  usual  weapons.    But 
James  L,  or  some  of  the  bishops  to  whom  he  listened,  bethought 
themselves  that  this  might  serve  as  a  test  of  puritan  ministers. 
He  published  accordingly  a  declaration  to  be  read  in  churches, 
permitting  all  lawful  recreations  on  Sunday  after  divine  service, 
such  as  dancing,  archery.  May-games,  and  morrice-dances,  and 
other  usual  sports ;  but  with  a  prohibition  of  bear-baiting  and  other 
unlawful  games.    No  recusant,  or  any  one  who  had  not  attended 
the  church-service,  was  entitled  to  this  privilege,  which  might 
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consequently  be  regarded  as  a  bounty  on  devotion.  The  severe 
puritan  saw  it  in  no  such  point  of  view.  To  his  cynical  temper 
May-games  and  momce-dances  were  hardly  tolerable  on  six  days 
of  the  week  ;  they  were  now  recommended  for  the  seventh.  And 
this  impious  licence  was  to  be  promulgated  in  the  church  itself. 
It  is  indeed  difficult  to  explain  so  unnecessary  an  insult  on  the 
precise  clergy  but  by  supposing  an  intention  to  harass  those  who 
should  refuse  compliance.  But  this  intention,  from  whatever 
cause,  perhaps  through  the  influence  of  archbishop  Abbot,  was  not 
carried  into  effect,  nor  was  the  declaration  itself  enforced  till  the 
following  reign. 

The  house  of  commons  displayed  their  attachment  to  the  puritan 
maxims,  or  their  dislike  of  the  prelalical  clergy,  by  bringing  in  bills 
to  enforce  a  greater  strictness  in  this  respect.  A  circumstance  that 
occurred  in  the  session  of  1621  will  serve  to  prove  their  fanatical 
violence.  A  bill  having  been  brought  in  "  for  the  better  observance 
of  the  Sabbath,  usually  called  Sunday,'*  one  Mr.  Shepherd,  sneering 
at  the  puritans,  remarked  that,  as  Saturday  was  dies  Sabbati,  this 
might  be  entitled  a  bill  for  the  observance  of  Saturday,  commonly 
called  Sunday.  This  witticism  brought  on  his  head  the  wrath  of 
that  dangerous  assembly.  He  was  reprimanded  on  his  knees, 
expelled  the  house,  and,  when  he  saw  what  befell  poor  Floyd,  might 
deem  himself  cheaply  saved  from  their  fangs  with  no  worse 
chastisement.  Yet  when  the  upper  house  sent  down  their  bill  with 
"  the  Lord's  day  "  substituted  for  "  the  Sabbath,"  observing  "  that 
people  do  now  much  incline  to  words  of  Judaism,"  the  commons' 
took  no  exception.  The  use  of  the  word  Sabbath  instead  of  Sunday 
became  in  that  age  a  distinctive  mark  of  the  puritan  party. 

§  11.  A  far  more  permanent  controversy  sprang  up  about  the  end 
of  the  isame  reign,  which  afforded  a  new  pretext  for  intolerance,  and 
a  fresh  source  of  mutual  hatred.  Every  one  of  my  readers  is 
acquainted  more  or  less  with  the  theological  tenets  of  oriejinal  sin, 
free  will,  and  predestination,  variously  taught  in  the  schools,  and 
debated  by  polemical  writers  for  so  many  centuries ;  and  few  can 
be  ignorant  that  the  articles  of  our  own  church,  as  they  relate  to 
these  doctrines,  have  been  very  differently  interpreted.  Those  who 
have  no  bias  to  warp  their  judgment  will  not  perhaps  have  much 
hesitation  in  drawing  their  line  between,  though  not  at  an  equal 
distance  between,  the  conflicting  parties.  It  appears,  on  the  one 
hand  that  the  articles  are  worded  on  sonie  of  these  doctrines  with 
considerable  ambiguity ;  whether  we  attribute  this  to  the  intrinsic 
obscurity  of  the  subject,  to  the  additional  difificulties  with  which  it 
had  been  entangled  by  theological  systems,  to  discrepancy  of  opinion 
in  the  compilers,  or  to  their  solicitude  to  prevent  disunion  by 
adopting  formularies  which  men  of  different    sentiments    might 
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subscribe.  It  is  also  manifest  tbat  tbeir  framers  c^me,  as  it  were, 
with  Averted  eyes  to  the  Augustinian  doctrine  of  predestination,  and 
wisely  reprehended  those  who  turned  their  attention  to  a  system  so 
pregnant  with  objections,  and  so  dangerous,  when  needlessly  dwelt 
upon,  to  all  practical  piety  and  virtue.  But,  on  the  other  hand, 
this  very  reluctance  to  inculcate  .the  tenet  is  so  expressed  as  to 
manifest  their  undoubting  belief  in  it ;  nor  is  it  possible  either  to 
assign  a  motive  for  insertirig  the  seventeenth  article,  or  to  give  any 
reasonable  interpretation  to  it,  upon  the  theory  which  at  present 
passes  for  orthodox  in  the  English  church.  And  upon  other  subjects 
intimately  related  to  the  former,  such  as  the  penalty  of  original 
sin  and  the  depravation  of  human  nature,  the  articles,  after  making 
every  allowance  for  want  of  precision,  seem  totally  irreconcilable 
with  the  scheme  usually  denominated  Arminian. 

The  force  of  those  conclusions  which  we  must,  in  my  judgment 
deduce  from  the  language  of  these  articles,  will  be  materially 
increased  by  that  appeal  to  contemporary  and  other  early  authorities 
to  which  recourse  has  been  had  in  order  to  invalidate  them.  What- 
ever doubts  may  be  raised  as  to  the  Calvinism  of  Granmer  and 
Ridley,  there  can  surely  be  no  room  for  any  as  to  tlie  chiefs  of  the 
Anglican  church  under  Elizabeth.  We  find  explicit  proofs  that 
Jewel,  Newell,  Sandys,  Cox,  professed  to  concur  with  the  reformers 
of  Zurich  and  Geneva  in  every  point  of  doctrine.  The  works  of 
Calvin  and  Bullinger  became  text-books  in  the  English  universities. 
Those  who  did  not  hold  the  predestinarian  theory  were  branded  with 
reproach  by  the  names  of  freewillers  and  Pelagians.  And  when  the 
opposite  tenets  came  to  be  advanced,  as  they  were  at  Cambridge 
about  1590,  a  clamour  was  raised  as  if  some  unusual  heresy  had 
been  broached.  Whitgift,  with  the  concurrence  of  some  other 
prelates,  in  order  to  withstand  its  progress,  published  what  were 
called  the  Lambeth  articles,  containing  the  broadest  and  most 
repulsive  declaration  of  all  the  Calvinistic  tenets.  But,  lord  Burleigh 
having  shown  some  disapprobation,  these  articles  never  obtained  any 
l^al  sanction. 

These  more  rigorous  tenets,  in  fact,  especially  when  so  crudely 
announced,  were  beginning  to  give  way.  They  had  been  already 
abandoned  by  the  Lutheran  church.  They  had  long  been  opposed 
in  that  of  Rome  by  the  Franciscan  order,  and  latterly  by  the 
Jesuits.  Above  all,  the  study  of  the  Greek  fathers,  with  whom  the 
first  reformers  had  been  little  conversant,  taught  the  divines  of  a 
more  learned  age  that  men  of  as  high  a  name  as  Augustin,  and 
whom  they  were  prone  to  over-value,  had  entertained  very  different 
sentiments.  Still  the  novel  opinions  passed  for  heterodox,  and  were 
promulgated  with  much  vacillation  and  indistinctness.  When  they 
were  published  in  unequivocal  propositions  by  Arminius  and  his 
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school,  James  declared  himself  with  vehemence  against  this 
heresy.  He  not  only  sent  English  divines  to  sit  in  the  synod  of  Dort, 
where  the  Calvinistic  system  was  fully  estahlished,  hut  instigated 
the  proceedings  against  the  remonstrants  with  more  of  theological 
pedantry  than  charity  or  decorum.  Yet  this  inconsistent  monarch 
within  a  very  few  years  was  so  wrought  on  hy  one  or  two  favourite 
ecclesiastics,  who  inclined  towards  the  doctrines  condemned  in  that 
assemhly,  that  openly  to  maintain  the  Augustinian  system  hecame 
almost  a  sure  means  of  exclusion  from  preferment  in  our  church. 
U'his  was  carried  to  its  height  under  Charles.  Laud,  his  sole 
counsellor  in  ecclesiastical  matters,  advised  a  declaration  enjoining 
silence  on  the  controverted  points  ;  a  measure  hy  no  means  unwise 
if  it  bad  heen  fairly  acted  upon.  It  is  alleged,  however,  that  the 
preachers  on  one  side  only  were  silenced,  the  printers  of  hooks  on 
one  side  censured  in  the  star-cbamher,  while  full  «cope  was  indulged 
to  the  opposite  sect. 

The  house  of  commons,  especially  in  their  last  session,  took  up 
the  increase  of  Arminianism  as  a  puhlic  grievance.  It  was  coupled 
in  their  remonstrances  with  popery,  as  a  new  danger  to  religion, 
hardly  less  terrible  than  the  former.  This  bigoted  clamour  arose 
in  part  from  the  nature  of  their  own  Calvinistic  tenets,  which^ 
heing  still  prevalent  in  the  kingdom,  would,  independently  of  all 
political  motives,  predominate  in  any  popular  assemhly.  But  they 
had  a  sort  of  excuse  for  it  in  the  close,  though  accidental  and  tem- 
porary, connexion  that  suhsisted  hetween  the  partisans  of  these 
new  speculative  tenets  and  those  of  arbitrary  power ;  the  churchmen 
who  receded  most  from  Calvinism  being  generally  the  zealots  of 
prerogative.  They  conceived  also  that  these  theories,  conformable 
in  the  main  to  those  most  countenanced  in  the  church  of  Eome, 
might  pave  the  way  for  that  restoration  of  her  faith  which  from  so 
many  other  quarters  appeared  to  threatened  them.  Nor  was  this 
last  apprehension  so  destitute  of  all  plausibility  as  the  advocates  of 
the  two  first  Stuarts  have  always  pretended  it  to  be. 

§  12.  James,  well  instructed  in  the  theology  of  the  reformers,  and 
inured  himself  to  controversial  dialectics,  was  far  removed  in  point 
of  opinion  from  any  bias  towards  the  Eomish  creed.  But  he  had, 
while  in  Scotland,  given  rise  to  some  suspicions  at  the  court  of 
Elizabeth  by  a  little  clandestine  coquetry  with  the  pope,  which  he 
fancied  to  be  a  political  means  of  disarming  enmity.  Some  know- 
ledge of  this,  probably,  as  well  as  his  avowed  dislike  of  sanguinary 
persecution,  and  a  foolish  reliance  on  the  trifling  circumstance  that 
pne  if  not  both  of  his  parents  had  professed  their  religion,  led  the 
English  catholics  to  expect  a  great  deal  of  indulgence,  if  not  support, 
at  his  hands.  This  hope  might  receive  some  encouragement  from 
his  speech  on  opening  the  parliament  of  1604,  wherein  he  intimated 
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his  design  to  revise  and  explain  the  penal  laws,  **  which  the  judges 
might  perhaps,"  he  said,  **in  times  past,  have  too  rigorously 
interpreted."  But  the  temper  of  those  he  addressed  was  very 
different.  The  catholics  were  disappointed  by  an  act  inflicting  new 
penalties  on  recusants,  and  especially  debarring  them  from  educating 
their  children  according  to  their  consciences.  The  administration 
took  a  sudden  turn  towards  severity ;  the  prisons  were  filled,  the 
penalties  exacted,  several  suffered  death,  and  the  general  helplessness 
of  their  condition  impelled  a  few  persons  (most  of  whom  had 
belonged  to  what  was  called  the  Spanish  party  in  the  last  reign) 
to  the  gunpowder  conspiracy,  unjustly  imjmted  to  the  majority  of 
catholics,  though  perhaps  extending  beyond  those  who  appeared  in 
it.  We  cannot  wonder  that  a  parliament  so  narrowly  rescued  from 
personal  destruction  endeavoured  to  draw  the  cord  still  tighter  round 
these  dangerous  enemies.  The  statute  passed  on  this  occasion  is 
by  no  means  more  harsh  than  might  be  expected.  It  required  not 
only  attendance  on  worship,  but  participation  in  the  communion, 
as  a  test  of  conformity,  and  gave  an  option  to  the  king  of  taking  a 
penalty  of  201.  a  month  from  recusants,  or  two-thirds  of  their  lands. 
It  prescribed  also  an  oath  of  allegiance,  the  refusal  of  which  incurred 
the  penalties  of  a  praBmunire.  This  imported  that,  notwithstanding 
any  sentence  of  deprivation  or  excommunication  by  the  pope,  the 
taker  would  bear  true  allegiance  to  the  king,  and  defend  him  against 
any  conspiracies  which  should  be  made  by  reason  of  such  sentence 
or  otherwise,  and  do  his  best  endeavour  to  disclose  them ;  that  he 
from  his  heart  abhprred,  detested,  and  abjured  as  impious  and 
heretical  the  damnable  doctrine  and  position  that  princes  excom- 
municated or  deprived  by  the  pope  may  be  deposed  or  murdered  by 
their  subjects,  or  any  other  whatsoever  ;  and  that  he  did  not  believe 
that  the  pope  or  any  other  could  absolve  him  from  this  oath. 

Except  by  cavilling  at  one  or  two  words,  it  seemed  impossible 
for  the  Roman  catholics  to  decline  so  reasonable  a  test  of  loyalty, 
without  justifying  the  worst  suspicions  of  protestant  jealousy. 
Mo6t  of  the  secular  priests  in  England,  asking  only  a  connivance  in 
the  exercise  of  their  ministry,  and  aware  how  much  the  good  work 
of  reclaiming  their  apostate  countrymen  was  retarded  by  the 
political  obloquy  they  incurred,  would  have  willingly  acquiesced  in 
the  oath.  But  the  court  of  Bome,  not  yet  receding  an  inch  from 
her  proudest  claims,  absolutely  forbade  all  catholics  to  abjure  her 
deposing  power  by  this  test,  and  employed  Bellarmine  to  prove  its 
unlawfulness.  The  king  stooped  to  all  terary  controversy  with  this 
redoubted  champion,  and  was  prouder  of  no  exploit  of  his  life  than 
his  answer  to  the  cardinal's  book,  by  which  he  incurred  the  con- 
tempt of  foreign  courts  and  of  all  judicious  men.  Though  neither 
the  murderous  conspii'acy  of  1605,  nor  this  refusal  to  abjure  the 
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principles  on  which  it  was  founded,  could  dispose  James  to  persecu« 
tion,  or  even  render  the  papist  so  obnoxious  in  his  eyes  as  the  puritan, 
yet  he  was  long  averse  to  anything  like  a  general  remission  of  the 
penal  laws. 

In  the  course,  however,  of  that  impolitic  negotiation,  which 
exposed  him  to  all  eyes  as  the  dupe  and  tool  of  the  court  of  Madrid, 
James  was  led  on  to  promise  concessions  for  which  his  protestant 
subjects  were  ill  prepared.  That  court  had  wrought  on  his  feeble 
mind  by  affected  coyness  about  the  infanta's  marriage,  with  two 
private  aims :  to  secure  his  neutrality  in  the  war  of  the  Palatinate, 
and  to  obtain  better  terms  for  the  English  catholics.  On  the  treaty 
being  almost  concluded,  the  king,  prince,  and  privy  council  swore 
to  observe  certain  stipulated  articles,  by  which  the  infanta  was  not 
only  to  have  the  exercise  of  her  religion,  but  the  education  of  her 
children  till  ten  years  of  age.  But  the  king  was  also  sworn  to 
private  articles :  that  no  penal  laws  should  be  put  in  force  against 
the  catholics,  that  there  should  be  a  perpetual  toleration  of  their 
religion  in  private  houses,  that  he  and  his  son  would  use  their 
authority  to  make  parliament  confirm  and  ratify  these  articles,  and 
revoke  all  laws  (as  it  is  with  strange  latitude  expressed)  containing 
anything  repugnant  to  the  Roman  catholic  religion,  and  that  they 
would  not  consent  to  any  new  laws  against  them.  The  prince  of 
Wales  separately  engaged  to  procure  the  suspension  or  abrogation  of 
the  penal  laws  within  three  years,  and  to  lengthen  the  term  for  the 
mother's  education  of  their  children  from  ten  to  twelve  years,  if  it 
should  be  in  his  own  power.  He  promised  also  to  listen  to  catholic 
divines  whenever  the  infanta  should  desire  it. 

These  secret  assurance^,  when  they  were  whispered  in  England, 
might  not  unreasonably  excite  suspicion  of  the  prince's  wavering 
in  his  religion,  which  he  contrived  to  aggravate  by  an  act  as 
imprudent  as  it  was  reprehensible.  During  his  stay  at  Madrid, 
while  his  inclinations  were  still  bent  on  concluding  the  marriage, 
the  sole  apparent  obstacle  being  the  pope's  delay  in  forwarding  the 
dispensation,  he  wrote  a  letter  to  Gregory  XV.,  in  reply  to  one 
received  from  him,  in  language  -evidently  intended  to  give  an 
impression  of  his  favourable  dispositions  towards  the  Roman  faith. 
The  whole  tenor  of  his  subsequent  life  must  have  satisfied,  every 
reasonable  inquirer  into  our  history  of  Charles's  real  attachment  to 
the  Anglican  church ;  nor  could  he  have  had  any  other  aim  than 
to  facilitate  his  arrangements  with  the  court  of  Rome  by  this 
deception.  It  would  perhaps  be  uncandid  to  judge  severely  a  want 
of  ingenuousness  which  youth,  love,  and  bad  counsels  may  extenuate ; 
yet  I  cannot  help  remarking  that  the  letter  is  written  with  the 
precautions  of  a  veteran  in  dissimulation ;  and  while  it  is  full  of 
what  might  raise  expectation,  contains  no  special  pledge  that  he 
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could  be  called  on  to  redeem.  But  it  was  rather  presumptuous  to 
hope  that  he  could  foil  the  subtlest  masters  of  artifice  with  their 
own  weapons. 

James,  impatient  for  this  ill-omened  alliance,  lost  no  time  in 
fulfilling  his  private  stipulations  with  Spain.  He  published  a 
general  pardon  of  all  penalties  already  incurred  for  recusancy.  It 
was  designed  to  follow  this  up  by  a  proclamation  prohibiting  the 
bishops,  judges,  and  other  magistrates  to  execute  any  penal  statute 
against  the  catholics.  But  the*  lord-keeper,  bishop  Williams, 
hesitated  at  so  unpopular  a  stretch  of  power.  And,  the  rupture 
with  Spain  ensuing  almost  immediately,  the  king,  with  a  singular 
defiance  of  all  honest  men's  opinions,  though  the  secret  articles  of 
the  late  treaty  had  become  generally  known,  declared,  in  his  first 
speech  to  parliament  in  1624,  that  "he  had  only  thought  good 
sometimes  to  wink  and  connive  at  the  execution  of  some  penal  laws, 
and  not  to  go  on  so  rigorously  as  at  other  times,  but  not  to  dispense 
with  any,  or  to  forbid  or  alter  any,  that  concern  religion ;  he  never 
permitted  or  yielded,  he  never  did  think  it  with  his  heart,  nor  spoke 
it  with  his  mouth." 

When  James,  soon  after  this,  not  yet  taught  by  experience  to 
avoid  a  Komish  alliance,  demanded  the  hand  of  Henrietta  Maria  for 
his  son,  Richelieu  thought  himself  bound  by  policy  and  honour  as 
well  as  religion  to  obtain  the  same  or  greater  advantages  for  the 
English  catholics  than  had  been  promised  in  the  former  negotiation. 
Henrietta  was  to  have  the  education  of  her  children  till  they  reached 
the  age  of  twelve;  thus  were  added  two  years,  at  a  time  of  life 
when  the  mind  becomes  susceptible  of  lasting  impressions,  to  the 
term  at  which,  by  the  treaty  with  Spain,  the  mother's  superin- 
tendence was  to  cease.  Yet  there  is  the  strongest  reason  to  believe 
that  this  condition  was  merely  inserted  for  the  honour  of  the  French 
crown,  with  a  secret  imderstanding  that  it  should  never  be  executed. 
In  fact^  the.  royal  children  were  placed  at  a  very  early  age  under 
protestant  governors  of  the  king's  appointment ;  nor  does  Henrietta 
appear  to  have  ever  insisted  on  her  right.  That  James  and  Charles 
should  have  incurred  the  scandal  of  this  engagement,  since  the 
articles,  though  called  private,  must  be  expected  to  transpire, 
without  any  real  intentions  of  performing  it,  is  an  additional 
instance  of  that  arrogant  contempt  of  public  opinion  which 
distinguished  the  Stuart  family.  It  was  stipulated  in  the  same 
private  articles  that  prisoners  on  the  score  of  religion  should  be  set 
at  liberty,  and  that  none  should  be  molested  in  future.  These 
-promised  were  irregularly  fulfilled,  according  to  the  terms  on  which 
Charles  stood  with  bis  brother-in-law.  Sometimes  general  orders 
were  issued  to  suspend  all  penal  laws  against  papists;  ^ain,  by 
capricious  change  of  policy,  all  officers  and  judges  are  directed  to 
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proceed  in  their  execution  ;  and  this  severity  gave  place  in  its  torn 
to  a  renewed  season  of  indulgence.  If  these  alternations  were  not 
very  satisfactory  to  the  catholics,  the  whole  scheme  of  lenity 
displeased  and  alarmed  the  protestants.  Tolerance,  in  any  extensive 
sense,  of  that  proscribed  worship,  was  equally  abhorrent  to  the 
prelatist  and  the  puritan ;  though  one  would  have  winked  at  its 
peaceable  and  domestic  exercise,  which  the  other  was  zealous  to 
eradicate.  But,  had  they  been  capable  of  more  liberal  reasoning 
upon  this  subject,  there  was  enough  to  justify  their  indignation  at 
this  attempt  to  sweep  away  the  restrictive  code  established  by 
so  many  statutes,  and  so  long  deemed  essential  to  the  security  of 
their  church,  by  an  unconstitutional  exertion  of  the  prerogative, 
prompted  by  no  more  worthy  motive  than  compliance  with  a 
foreign  power,  and  tending  to  confirm  suspicions  of  the  king's 
wavering  between  the  two  religions,  or  his  indifference  to  either. 
In  the  very  first  months  of  his  reign,  and  while  that  parliament  was 
sitting  which  has  been  reproached  for  its  parsimony,  he  sent  a  fleet 
to  assist  the  French  king  in  blocking  up  the  port  of  Rochelle ;  and, 
with  utter  disregard  of  the  national  honour,  ordered  the  admiral, 
who  reported  that  the  sailors  would  not  fight  against  protestants, 
to  sail  to  Dieppe,  and  give  up  his  ships  into  the  possession  of 
France.  His  subsequent  alliance  with  the  Hugonot  party  in 
consequence  merely  of  Buckingham's  unwarrantable  hostility  ^to 
France,  founded  on  the  most  extraordinary  motives,  could  not 
redeem,  in  the  eyes  of  the  nation,  this  instance  of  lukewarmness, 
to  say  the  least,  in  the  general  cause  of  the  Eeformation. 

§  13.  It  was  neither,  however,  the  Arminian  opinions  of  the 
higher  clergy,  nor  even  their  supposed  leaning  towards  those  of 
Home,  that  chiefly  rendered  them  obnoxious  to  the  commons* 
They  had  studiously  inculcated  that  resistance  to  the  commands  of 
rulers  was  in  every  conceivable  instance  a  lieinous  sin  ;  a  tenet  so 
evidently  subversive  of  all  civil  liberty  that  it  can  be  little  worth 
while  to  argue  about  right  and  privilege,  wherever  it  has  obtained 
a  real  hold  on  the  understanding  and  conscience  of  a  nation.  This 
had  very  early  been  adopted  by  the  Anglican  reformers,  as  a 
barrier  against  the  disafifection  of  those  who  adhei*ed  to  the  ancient 
religion,  and  in  order  to  exhibit  their  own  loyalty  in  a  more 
favourable  light.  The  homily  against  wilful  disobedience  and 
rebellion  was  written  on  occasion  of  the  rising  of  the  northern  earls 
in  1569,  and  is  full  of  temporary  and  even  personal  allusions.  But 
the  same  doctrine  is  enforced  in  others  of  those  compositions,  which 
enjoyed  a  kind  of  half  authority  in  the  English  church.  It  is  laid 
down  iu  the  canons  of  convocation  in  1606.  It  is  very  frequent  in 
the  writings  of  English  divines,  those  especially  who  were  much 
about  the  court     And  an  unlucky  preacher  at  Oxford,  named 
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Knight,  about  1622,  having  thrown  out  some  intimation  that 
subjects  oppressed  by  their  prinoe  on  account  of  religion  might 
defend  themselves  by  arms,  that  university,  on  the  king's  highly 
resenting  such  heresy,  not  only  censured  the  preacher  (who  had 
the  audacity  to  observe  that  the'  king  by  then  sending  aid  to  the 
French  Hugonots  of  Eochelle,  as  was  rumoured  to  be  designed,  had 
sanctioned  his  position),  but  pronounced  a  solemn  decree  that  it  is 
in  no  case  lawful  for  subjects  to  make  use  of  force  {gainst  their 
princes,  nor  to  appear  offensively  or  defensively  in  the  field  against 
them.  All  persons  promoted  to  degrees  were  to  subscribe  this 
article,  and  to  take  an  oath  that  they  not  only  at  present  detested 
the  opposite  opinion,  but  would  at  no  future  time  entertain  it. 

Those  however  who  most  strenuously  denied  the  abstract  right 
of  resistance  to  unlawful  commands  were  by  no  means  obliged  to 
maintain  the  duty  of  yielding  them  an  active  obedience.    In  the 
case  of  religion,  it  was  necessary  to  admit  that  God  was  rather  to 
be  obeyed  than  man.    Nor  had  it  been  pretended,  except  by  the 
most  servile  churchmen,  that  subjects  had  no  positive  rights,  in 
behalf   of   which    they    might    decline    compliance    with    illegal 
requisitions.     This  however  was  openly  asserted  in  the  reign  of 
Charles.     Those  who  refused  the  general  loan  of  1626  had  to 
encounter  assaults  from  very  different  quarters,  and  were  not  only 
imprisoned,   but  preached  at.    Two    sermons    by  Sibthorp    and 
Mainwaring  excited  particular  attention.     These  men,  eager  for 
preferment,  which  they  knew  the  readiest  naethod  to  at  tail),  taught 
that  the  king  might  take  the  subject's  money  at  bis  pleasure,  and 
that  no  one  might  refuse  his  demand,  on  penalty  of  damnation. 
'*  Parliaments,"  said  Mainwaring,  "  were  not  ordained  to  contribute 
any  right  to  the  king,  but  for  the  more  equal  imposing  and  more 
easy  exacting  of  that  which  unto  kings  doth  appertain  by  natural 
and  original  law  and  justice,  as  their  proper  inheritance  annexed  to 
their  imperial  crowns  from  their  birth."     These  extravagances  of 
rather  obscure  men  would  have  passed  with  kss  notice  if  the 
government  had  not  given  them  the  most  indecent  encouragement. 
Abbot,  archbishop  of  Canterbury,  a  man  of  integrity,  but  upon  that 
account,  as  well  as  fur  his  Calvinistic  partialities,    long    since 
obnoxious  to  the  courtiers,  refused  to  license  Sibthorp's  sermon, 
alleging  some  unwarrantable  passages  which  it  contained.    For  no 
other  cause  than  this,  he  was  sequestered  from  the  exercise  of  his 
archiepiscopal  jurisdiction,  and  confined  to  a  country  house  in  Kent. 
The  house  of  commons,  after  many  complaints  of  those  ecclesiastics, 
finally  proceeded  against  Mainwaring  by  impeachment  at  the  bar 
of  the  lords.     He  was  condemned  to  pay  a  fine  of  10002.,  to  be 
suspended  for  three  years  from  his  ministry,  and  to  be  incapable  of 
holding  any  ecclesiastical  dignity.    Yet  the  king  almost  immediately 
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pai-doned  Mainwaring,  who  became  in  a  few  years  a  bishop,  as 
Sibthorp  was  promoted  to  an  inferior  dignity.  ' 

§  14.  There  seems  on  the  whole  to  be  very  little  ground  for  cen- 
sure in  the  proceedings  of  this  illustrious  parliament.  I  admit 
that,  if  we  believe  Charles  I.  to  have  been  a  gentle  and  beneficent 
monarch,  incapable  Of  harbouring  any  design  against  the  liberties  of 
his  people,  or  those  who  stood  forward  in  defence  of  their  privil^es, 
wise  in  the  choice  of  his  counsellors,  and  patient  in  listening  to 
them,  the  commons  may  seem  to  have  carried  their  opposition  to 
an  unreasonable  length.  But,  if  he  had  shown  himself  possessed 
with  such  notions  of  his  own  prerogative,  no  matter  how  derived, 
as  could  bear  no  effective  control  from  fixed  law,  or  from  the 
nation's  representatives  ;  if  he  was  hasty  and  violent  in  temper,  yet 
stooping  to  low  arts  of  equivocation  and  insincerity;  whatever 
might  be  his  estimable  qualities  in  other  respects,  they  could  act, 
in  the  main,  no  otherwise  than  by  endeavouring  to  keep  him  in  the 
power  of  parliament,  lest  his  power  should  make  parliament  but  a 
name.  Every  popular  assembly,  truly  zealous  in  a  great  cause, 
will  display  more  heat  and  passion  than  coolrblooded  men  after  the 
lapse  of  centuries  may  wholly  approve.  But  so  far  were  they  from 
encroaching,  as  our  Tory  writers  pretend,  on  the  just  power*  of  a 
limited  monarch,  that  they  do  not  appear  to  have  conceived,  they 
at  least  never  hinted  at,  the  securities  without  which  all  they  had 
obtained  or  attempted  would  become  ineffectual.  No  one  member 
of  that  house,  in  the  utmost  warmth  of  debate,  is  recorded  to  have 
suggested  the  abolition  of  the  court  of  star-chamber,  or  any  provision 
for  the  periodical  meeting  of  parliament.  Though  such  remedies 
for  the  greatest  abuses  were  in  reality  consonant  to  the  actual 
unrepealed  law  of  the  land,  yet,  as  they  implied,  in  the  apprehension 
of  the  generality,  a  retrenchment  of  the  king's  prerogative,  they  had 
not  yet  become  familiar  to  their  hopes.  In  asserting  the  illegality 
of  arbitrary  detention,  of  compulsory  loans,  of  tonnage  and  poundage 
levied  without  consent  of  parliament,  they  stood  in  defence  of 
positive  rights  won  by  their  fathers,  the  prescriptive  inheritance  of 
Englishmen.  Twelve  years  more  of  repeated  aggressions  taught 
the  Long  Parliament  what  a  few  sagacious  men  might  perhaps  have 
already  su^ected,  that  they  must  recover  more  of  their  ancient 
constitution  from  oblivion,  that  they  must  sustain  its  partial 
weakness  by  new  securities,  that,  in  order  to  render  the  existence 
of  monarchy  compatible  with  that  of  freedom,  they  must  not  only 
strip  it  of  all  it  had  usurped,  but  of  something  that  was  its  own. 
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PETITION  OF  RIGHT. 

3  Cab.  I.  c.  I. 

The  peUtlon  exhibited  to  his  nu^esty  by 
tbe  lords  spiritiud  and  temporal,  and 
commons,  in  this  jMtrliament  assembled, 
oonceming  divers  rights  and  liberties  of 
the  sattjects,  with  the  king's  majesty's 
royal  answer  thereunto  in  foU  parliament. 

To  the  king's  most  exoelleilt  majesty. 

Humbly  show  nnto  our  sovereign  lord 
the  king,  the  lords  ^iritnal  and  temporal, 
and  commons,  in  parliament  assembled, 
that  whereas  It  is  declared  and  enacted  by 
a  statute  made  in  the  time  of  the  reign  of 
king  Edward  I.,  commonly  called  Statutum 
de  taUagio  non  concedendo,  that  no  tallage 
or  aid  shall  be  laid  or  levied  by  the  king  or 
his  heirs  In  this  realm,  without  the  good 
will  and  assent  of  the  archbishops,  bishops, 
earls,  barons,  knights,  burgesses,  and  other 
the  i^reemen  of  theoommonalty  of  tl^ls  realm; 
and  by  anthorlty  of  parliament  holden  in  the 
five-cuMi-twentieth  year  of  tbe  reign  of 
king  Edward  III.  it  isdedared  and  enacted, 
that  from  thenceforth  no  perscm  should 
he  compelled  to  make  any  loans  to  tbe 
king  against  his  will,  because  such  loans 
were  against  reason  and  the  frandiise  of 
the  land ;  and  by  other  laws  of  this  realm 
it  is  provided  that  none  should  be  diaiged 
fay  any  diarge  or  imposition  called  a  bene- 
voltfnoe,  nor  by  such  like  chaige ;  by  which 
statutes  before  mentioned,  and  others  the 
good  laws  and  statutes  of  this  realm,  your 
Bul^jects  have  inherited  tliis  freedom,  tiiat 
th^  should  not  be  compelled  to  contribute 
to  any  tax,  tallage,  aid,  or  other  like  charge 
not  set  by  common  consent,  in  parliament. 

IL  Tet  nevertheless  of  late  divers  com- 
mlsrions  directed  to  sundry  OMnmisaoners 
in  several  oonntieii  with  instmctlcMis,  have 
israed;  by  means  whereof  your  people 
have  been  in  divexs  places  assembled,  and 
required  to  lend  certain  sums  ai  money 
unto  your  majesty,  and  many  of  them, 
upon  their  lefoaal  so  to  do,  have  had  an 
oath  administered  noto  them  not  warrant- 
able fay  the  laws  or  statutes  of  this  reahn, 
and  have  been  constrained  to  become 
boand  to  make  ^rpeanaoe  and  give  utter- 
ance befin-eyoor  privy  ooandl  and  in  other 


places,  and  others  of  them  have  been  there- 
fore imprisoned,  confined,  and  sundry  other 
ways  molested  and  disquieted :  and  divers 
other  charges  have  been  laid  and  levied 
upon  your  people  in  several  counties  by 
lords  lieutenants,  deputy  lieutenants,  com- 
missioners for  musters.  Justices  of  peace, 
and  others,  by  command  or  direction  from 
your  majesty,  or  your  privy  council, 
against  the  laws  and  free  customs  of  the 
realm. 

III.  And  whereas  also  by  the  statute 
called  ••  The  Great  Charter  of  the  liber- 
ties of  England,"  it  is  declared  and  en- 
acted, tliat  no  freeman  may  be  taken  or 
imprisoned,  or  to  be  disseised  of  his  free- 
hold or  liberties,  or  his  free  customs,  or 
be  outlawed  or  exiled,  or  in  any  manner 
destroyed,  but  by  the  lawful  Judgment  of 
his  peers,  or  by  the  law  of  the  land. 

IV.  And  in  the  elght-aud-twentieth 
year  of  the  reign  of  Icing  Edward  III.  it 
was  declared  and  enacted  by  authority  of 
parliament,  that  no  man,  of  what  estate  or 
condition  that  he  be,  should  be  put  out  of 
his  land  or  tenements,  nor  taken,  nor  im- 
prisoned, nor  disherited,  nor  put  to  death 
without  being  brought  to  answer  tqr  due 
process  of  law. 

y.  Nevertheless,  i^alnst  the  tenor  of 
the  said  statutes,  and  other  the  good  laws 
and  statutes  of  your  realm  to  that  end 
provided,  divers  of  your  subjects  have  of 
late  been  imprisoned  without  any  cause 
showed;  and  when  for  their  deliverance 
they  were  brought  before  your  justices  by 
your  me^esty's  writs  of  habeas  eorptu, 
there  to  undergo  and  receive  as  the  court 
should  order,  and  their  keepers  commanded 
to  certify  the  causes  of  their  detainer,  no 
cause  was  certified,  but  that  they  were 
detained  by  your  mi^esty's  spedai  com- 
maiid,  signified  by  the  lords  of  your  privy 
coundl,  and  yet  were  returned  back  to 
several  priscnas,  without  being  charged 
with  anything  to  which  they  might  make 
answer  according  to  the  law. 

VL  And  whereas  of  Ute  great  companies 
of  soldiers  and  mariners  have  been  dis- 
persed Into  divers  counties  of  the  realm, 
and  the  inhabitants  against  their  wills 
have  been  compelled  to  receive  them  Into 
their  bouses,  and  there  to  suffer  them  to 
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Bojonrn,  against  the  laws  aod  castoms  of 
this  reahn,  and  to  the  great  grievance  and 
vexation  of  the  people. 

Vli.  And  whereas  ulso  by  authority  of 
parliament,  in  the  flve-and-twentieth  year 
of  the  reign  of  Ung   Edward  III^  it  is 
declared  and  enacted,  tliat  no  man  should 
be  forejudged    of   life  or    limb   i^inst 
tbe  form  of  the  Great  Charter  and   the 
law  of  the  land;  and  by  the  said  Great 
Charter,  and  other  the  laws  and  statutes 
of  this  your  realm,  no  man  ought  to  be 
adjudged  to  death  but  by  the  laws  esta- 
blished in  this  your  realm,  either  by  the 
customs  of  the  same  realm,  or  by  acts  of 
parliament:  and  whereas   no  offender  of 
what  kind  soever  is  exempted  from  the 
proceedii^  to  be  used,  and  punishments 
to  be  inflicted  by  the  laws  and  statutes  of 
this  your  realm ;  nevertheless  of  late  time 
divers  commissions  under  your  mi^esty's 
great  seal  have  issued  forth,  by  which  certain 
persons  have  been  assigned  and  appointed 
commissioners  with  power  and  authority 
to  proceed  within  the  land,  according  to 
the  justice  of  martial   law,  against  such 
soldiers  or  mariners,  or  other  dissolute 
persons  joining  with  them,  as  should  com- 
mit any  murder,  robbery,  felony,  mutiny, 
or  other  outrage  or  misdemeanor  whatso- 
ever, and  by  such  summary  course  and 
order  as  is  agreeable  to  martial  law,  and 
as  is  used  in  armies  in  time  of  war,  to 
proceed  to  the  trial  and  condemnation  of 
such  offenders,  and  them  to  cause  to  be 
executed  and  put  to  death  according  to  the 
law  martial. 

VIII.  By  pretext  whereof  some  of  your 
mt^esty's  sut^ects  have  been  by  some  of 
the  said  commissioners  put  to  death,  when 
and  where,  if  by  the  laws  and  statutes  of 
the  land  they  had  deserved  death,  by  the 
same  laws  and  statutes  also  they  might, 

•  and  by  no  other  ought  to  have  been  Judged 
uid  executed : 

IX.  And  also  sundry  grievous  offenders, 
by  colour  thereof  claiming  an  exemption, 
have  escaped  the  punishments  due  to  them 
by  the  laws  and  statutes  of  this  your 
realm,  by  reason  that  divers  of  your  ofBcers 
and  ministers  of  justice  have  ui^ustly  re- 
fused or  forebome  to  proceed  against  such 
offenders  according  to  the  same  laws  and 
statutes,    upon   pretence   that   the   said 


offenders  were  punishable  only  by  martial 
law,  and  by  authority  of  such  commissions 
as  aforesaid ;  which  commissions,  and  all 
other  of  Ulce  nature  are  wholly  and  directly 
contrary  to  the  said  laws  and  statutes  of 
this  your  realm. 

X.  They  do  therefore  humbly  pray  your 
most  excellent  nu^esty,  that  no  man  here- 
after be  compelled  to  make  or  yield  any 
gift,  loan,  benevolence,  tax,  or  such  like 
chaise,  without  common  consent  by  act  of 
parliament;  and  that  none  be  called  to 
make  answer,  or  to  take  siteh  oath,  or  to 
give  attendance,  or  be  confined,  or  other- 
wise molf  sted  or  disquieted  concemingtthe 
same,  or  for  refusal  thereof:  and  that  no 
freeman,  in  any  such  manner  as  is  before 
mentioned,  be  imprisoned  or  detained;  and 
that  your  majesty  would  be  pleased  to 
remove  the  said  soldiers  and  mariners,  and 
that  your  people  may  not  be  so  burthened 
in  time  to  come;  and  that  the  aforesaid 
commissions,  for  proceeding   by  martial 
law,  may  be  revoked  and  annulled ;  and 
that  hereafter  no  commissions  of  like  nature 
may  issue  forth  to  any  person  or  persons 
whatsoever  to  be  executed  as  aforesaid,  lest 
by  colour  of  them  any  of  your  mt^esty's 
sutjects  be  destroyed  or  put  to  death  oou- 
trary  to  the  laws  and  franchise  of  the  land. 
XI.  All  v^ch  they  most  humbly  pray 
of  your  most  excellent  majesty  as  their 
rl^ts  and  liberties,  according  to  the  laws 
and  statutes  of  this  realm ;  and  that  your 
majesty  would  also  vouchsafe  to  declare, 
that  the  awards,  doings,  and  proceedings, 
to  the  prejudice  of  your  people  in  any  of 
the  premises,  shall  not  be  drawn  hereafter 
into  consequenee  or  example;  and   that 
your  majesty  would  be   also  graciously 
pleased,  for  the  farther  comfort  and  safety 
of  your  people,  to  declare  your  royal  will 
and  pleasure,  that  in  the  things  aforesaid 
all  your  officers  and  ministers  shall  serve 
you  according  to  the  laws  and  statutes  of 
this  realm,  as  they  tender  the  honour  of 
your  m«^esty,  and  the  prosperity  of  this 
kingdom. 

Qud  quidem  petitione  Uctd  et  pknius 
inteUectd  per  dictum  dominum  regem 
taliter  at  responmm  in  pleno  parHa- 
mento,  vis,  SoU  droit  fait  wmme  est 
deHre. 
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CHAPTEB  VIII. 

FROM  THE  DISSOLUTION  OF  CHARLES'S  THIRD  PAR- 
LIAMENT TO  THE  MEETING  OF  THE  LONG  PARLIA- 
MENT. 

^  1.  Declaration  of  the  King  after  the  Dlasolatlon.  $  2.  Prosecntioiis  of  Ellot  and  others 
for  Gonduct  tn  Parliament.  $  3.  Of  Chambers  for  refusing  to  pay  Customs.  ^  4.  Com- 
mendable Behaviour  of  Judges  In  some  instances.  $  5.  Means  adopted  to  raise 
the  Bevenne.  C(MnpoBitlons  for  Knighthood.  $  6.  Forest  Laws.  $  7.  Monopolies. 
'  $  6.  Ship-money.  ^  9.  Extension  of  It  to  Inland  Places.  $  10.  Hampden's  Refusal 
to  pay.  Arguments  on  the  Case.  $  11.  Proclaimatlons.  Various  arbitrary  Pro- 
ceedings. $  12.  Star-Chamber  Jurisdiction.  $  13.  Punishments  inflicted  by  it. 
Gases  of  Bishop  Williams,  Prynne,  Ac  ^  14.  Land,  his  Character.  ^  15.  Lord 
Strafford.  $  16.  Correspondence  between  these  two:  $  17.  Conduct  of  Laud  in  the 
Chuich-Prosecution  of  Puritans.  $  18.  Favour  shown  ^to  Catholics.  Tendency 
to  their  Religion.  Expectations  entertained  l^  them.  $  19.  Mission  of  PanzanL 
Intrigae  of  Bishop  Mont^^  with  him.  $  20.  Apprehensions  of  the  Primate. 
(  21.  Chlllingworth.  $  22.  Hales.  $  23.  Character  of  Clarendon's  Writings.  Anim- 
adversions on  his  Account  of  this  Period.  $  24.  Scots  Troubles,,  and  Distress  of 
the  Government.  ^  25.  Parliament  of  April,  1640.  $  26.  Cotmdl  of  York.  $  27.  Con- 
vocation of  Long  I^Iiament 

§  1.  Thb  dissolution  of  a  parliament  was  always  to  the  prerogative 
what  the  dispendou  of  Clouds  is  to  the  sun.  As  if  in  mockery  of  the 
transient  obstruction,  it  shone  forth  as  splendid  and  scorching  as 
before.  Even  after  the  exertions  of  th6  most  popular  and  Intrepid 
house  of  commons  that  had  ever  met,  and  after  the  mbst  important 
statute  that  had  been  parsed  for  somis  hundred  years,  Charles  found 
himself  in  an  instant  unshackled  by  his  law  or  his  word ;  once  more 
that  absolute  king  for  whom  his  sycophants  had  preached  and 
pleaded,  as  if  awakened  from  a  fearful  dream  of  sounds  and  sights 
that  such  monarchs  hate  to  endure,  to  the  full  enjoyment  of  an 
unrestrained  prerogative.  He  announced  his  intentions  of  govern- 
ment for  the  future  in  a  long  declaration  of  the  causes  of  the  late 
dissolution  of  parliament,  which,  though  not  without  the  usual 
promises  to-  maintain  the  laws  and  liberties  of  the  people,  gave 
evident  hints  that  his  own  interpretation  of  them  must  be  humbly 
acquiesced  in. 

S  2.  The  king  next  turned  his  mind,  according  to  his  own  and 
his  father's  practice,  to  take  vengeance  on  those  who  had  been  most 
active  in  their  opposition  to  him.  A  few  days  after  the  dissolution, 
sir  John  Eliot,  Holies,  Selden,  Long,  Strode,  and  other  eminent 
members  of  the  commons,  were  committed,  some  to  the  Tower, 
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« 
did  not  extend,  one  of  them  said,  to  breaches  of  the  peace,  which 

was  the  present  case;  and  all  offences  against  the  crown,  said 
another,  were  punishable  in  the  court  of  king's  bench.  On  the 
parties  refusing  to  put  in  any  other  plea,  judgment  was  given  that 
they  should  be  imprisoned  during  the  king's  pleasure,  and  not 
released  without  giving  surety  for  good  behaviour,  and  making- sub- 
mission ;  that  Eliot,  as  the  greatest  offender  and  ringleader,  should 
be  fined  in  2000Z.,  Holies  and  Valentine  to  a  smaller  amount. 

Eliot,  the  most  distinguished  leader  of  the  popular  party,  died  in 
the  Tower  without  yielding  to  the  submission  required.     In  the 
long  parliament  the  commons  came  to  several  votes  on  the  illegality 
of  all  these  proceedings,  both  as  to  the  delay  in  granting  their 
habeas  corpus,  and  the  overruling  their  plea  to  the  jurisdiction  of 
the  king's  bench.     But  the  subject  was  revived  a^ain  in  a  more 
distant  and  more  tranquil  period.    In  the  year  1667  the  commons 
resolved  that  the  act  of  4  H.  VIII.  concerning  Strode  was  a  general 
law,  "  extending  to  indemnify  all  and  every  the  members  of  both 
houses  of  parliament,  in  all  parliaments,  for  and  touching  any  bills, 
speaking,  reasoning,  or  declaring  of  any  matter  or  matters  in  and 
concerning  the  parliament  to  be  communed  and  treated  of,  and  is  a 
declaratory  law  of  the  ancient  and  necessary  rights  and  privil^es  of 
parliament."    They  resolved  also  that  the  judgment  given  5  Car.  I. 
against  sir  John  Eliot,  Denzil  Holies,  and  Benjamin  Valentine,  is 
an  illegal  judgment,  and  against  the  freedom  and  privilege  of 
parliament.    To  these  resolutions  the  lords  gave  their  concurrence. 
And  Holies,  then  become  a  peer,  having  brought  the  record  of  the 
king's  bench  by  writ  of  error  before  them,  they  solemnly  reversed 
the  judgment.    An  important  decision  with  respect  to  our  con- 
stitutional law,  which  has  established  beyond  controversy  the  great 
privilege  of  unlimited  freedom  of  speech  in  pnrliament ;  unlimited, 
I  mean,  by  any  authority  except  that  by  which  the  house  itself 
ought  always  to  restrain  indecent  and  disorderly  language  in  its 
members.      It    does    not,    however,    appear    to    be    a   necessary 
consequence,  from  the  reversal  of  this  judgment,  that  no  actions 
committed  in  the  house  by  any  of  its  members  are  punishable  in  a 
court  of  law.     The  argument  in  behalf  of  Holies  md  Valentine  goes* 
indeed  to  this  length ;  but  it  was  admitted  in  the  debate  on  the 
subject  in  1667  that  their  plea  to  the   jurisdiction  of  the  king's 
bench  could  not  have  been  supported  as  to  the  imputed  riot  in 
detaining  the   speaker  in  the  chair,   though  the  judgment  was 
erroneous  in  extending  to  words  spoken  in  parliament.     And  it  is 
obvious  that  the  house  could  inflict  no  adequate  punishment  in  the 
possible  case  of  treason  or  felony  committed  within  its  walls ;  nor, 
if  its  power  of  imprisonment  be  limited  to  the  session,  in  that  of 
many  smaller  offences. 
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§  3.  The  customs  on  imported  merchandises  were  now  rigorously 
enforced.  But  the  late  discussions  in  parliament,  and  the  growing 
disposition  to  prohe  the  legality  of  all  acts  of  the  crown,  rendered 
the  merchants  more  discontented  than  ever.  Bichard  Chamhers, 
having  refused  to  j)ay  any  further  duty  for  a  bale  of  silks  than 
might  be  required  by  law,  was  summoned  before  the  privy  council. 
In  the  presence  of  that  board  he  was  provoked  to  exclaim  that  in 
no  part  of  the  world,  not  even  in  Turkey,  were  the  merchants  so 
screwed  and  wrung  as  in  England.  For  these  hasty  words  an 
information  was  preferred  against  him  in  the  star-chamber ;  and 
the  court,  being  of  opinion  that  the  words  were  intended  to  make 
the  people  believe  that  his  majesty's  happy  government  might  be 
termed  Turkish  tyranny,  maQifested  their  laudable  abhorrence  of 
such  tyranny  by  sentencing  him  to  pay  a  fine  of  20002.,  and  to 
make  a  humble  submission.  Chambers,  a  sturdy  puritan,  absolutely 
refused  to  subscribe  the  form  of  submission  tendered  to  him,  and 
was  of  course  committed  to  prison.  But  the  court  of  king's  bench 
admitted  him  to  bail  on  a  habeas  corpus ;  for  which,  as  Whitelock 
tells  us,  they  were  reprimanded  by  the  council. 

§  4.  There  were  several  instances,  besides  this  just  mentioned, 
wherein  the  judges  manifested  a  more  courageous  spirit  than  they 
were  able  constantly  to  preserve ;  and  the  odium  under  which  their 
memory  labours  for  a  servile  compliance  with  the  court,  especially 
in  the  case  of  ship-money,  renders  it  but  an  act  of  justice  to  record 
those  testimonies  they  occasionally  gave  of  a  nobler  sense  of  duty. 
They  unanimously  declared,  when  Charles  expressed  a  desire  that 
Felton,  the  assassin  of  the  duke  of  Buckingham,  might  be  put  to  the 
rack  in  order  to  make  him  discover  his  accomplices,  that  the  law  of 
England  did  not  allow  the  use  of  torture.  This  is  a  remarkable 
proof  that,  amidst  all  the  arbitrary  principles  and  arbitrary  mea- 
sures of  the  time,  a  truer  sense  of  the  inviolability  of  law  had 
begun  to  prevail,  and  that  the  free  constitution  of  England  was 
working  off  the  impurities  with  which  violence  had  stained  it. 
For,  though  it  be  most  certain  that  the  law  never  recognised  the 
use  of  torture,  there  had  been  many  instances  of  its  employment, 
and  even  within  a  few  years.  They  declared  about  the  same  time, 
on  a  reference  to  them  concerning  certain  disrespectful  words 
alleged  to  have  been  spoken  by  one  Pine  against  the  king,  that 
no  words  can  of  themselves  amount  to  treason  within  the  statute 
of  Edward  III." 

§  5.  In  pursuance  of  the  system  adopted  by  Charles's  ministers, 
they  had  recourse  to  exactions,  some  odious  and  obsolete,  some  of 

1  This  wu  a  very  Important  determin-    expressions  of  opinion  as  had  been  used 
atioo,  and  pat  an  end  to  sadi  tyrannical    nnder  Elizabeth  and  James, 
penecntion  of  Roman  Catholics  lor  bars 

L  2 
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very  questionable  legality,  and  others  clearly  against  law.  Of  the 
former  class  may  be  reckoned  the  compositions  for  not  taking 
the  order  of  knighthood.  The  early  kings  of  England,  Henry  III. 
and  Edward  I.,  very  little  in  the  spirit  of  chivalry,  had  introduced 
the  practice  of  summoning  their  military  tenants,  holding  201.  per 
annum,  to  receive  knighthood  at  their  hands.  Those  who  declined 
this  honour  were  permitted  to  redeem  their  absence  by  a  moderate 
£ne.  Elizabeth,  once  in  her  reign,  and  James,  had  availed  them- 
selves of  this  ancient  right.  But  the  change  in  the  value  of  money 
rendered  it  far  more  oppressive  than  formerly,  though  limited  to  the 
holders  of  401.  per  annum  in  military  tenure.  Oommissicmers  were 
now  appointed  to  compound  with  those  who  had  neglected  some 
years  before  to  obey  the  proclamation,  summoning  them  to  receive 
knighthood  at  the  king's  coronation.  In  particular  instances  very 
severe  fines  are  recorded  to  have  been  imposed  upon  defaulters, 
probably  from  some  political  resentment. 

§  6.  Still  greater  dissatisfaction  attended  the  king's  attempt  to 
revive  the  ancient  laws  of  the  forests — ^those  laws,  of  which,  in 
elder  times,  so  many  complaints  had  been  heard,  exacting  money  by 
means  of  pretensions  which  long  disuse  had  rendered  dubious,  and 
showing  himself  to  those  who  lived  on  the  borders  of  those  domains 
in  the  hateful  light  of  a  litigious  and  encroaching  neighbour.  The 
earl  of  Holland  held  a  court  almost  every  year^  as  chief-justice  in 
eyre,  for  the  recovery  of  the  king's  forestal  rights,  which  made  great 
havoc  with  private  property.  No  prescription  could  be  pleaded 
against  the  king's  title,  which  was  to  be  found,  indeed,  by  the 
inquest  of  a  jury,  but  under  the  direction  of  a  very  partial  tribunal. 
The  royal  forests  in  Essex  were  so  enlarged  that  they  were  hyper- 
bolically  said  to  include  the  whole  county.  The  earl  of  Southampton 
was  nearly  ruined  by  a  decision  that  stripped  him  of  his  estate 
near  the  New  Forest.  The  boundaries  of  Rockingham  forest  were 
increased  from  six  miles  to  sixty,  and  enormous  fines  imposed  on 
the  trespassers ;  lord  Salisbury  being  amerced  in  20,000^.,  lord 
Westmoreland  in  19,000?.,  Sir  Christopher  Hktton  in  12,000Z.»  It 
is  probable  that  a  part  of  these  was  remitted. 

§  7.  A  greater  profit  was  derived  from  a  still  more  pernicious  and 
indefensible  measure,  the  establishment  of  a  chartered  company  with 
exclusive  privileges  of  making  soap.  The  recent  statute  against 
monopolies  seemed  to  secure  the  public  against  this  species  of 
grievance.  Noy,  however,  the  attorney-general,  a  lawyer  of  un- 
common eminence,  and  lately  a  strenuous  asserter  of  popular  rights 

2  It  is  well  known  that  Charles  made  not  dear  that  they  were  ever  oompensated; 

Ridimond  Park  bj  means  of  depriving  bat  1  fhink  this  probable,  as  the  matter 

many  proprietors   not  only  of  common  excited  no   great  damonr   In  tiie  long 

rights,  bat  of  their  freehold  lands.    It  is  parliament 
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in  the  house  of  commons,  devised  this  project,  by  which  he  probably 
meant  to  evade  the  letter  of  the  law,  since  every  manufacturer  was 
permitted  to  become  a  member  of  the  company.  They  agreed  to 
pay  eight  pounds  for  every  ton  of  soap  made,  as  well  as  10,000?.  for 
their  charter.  For  this  they  were  empowered  to  appoint  searchers, 
and  exercise  a  scwrt  of  inquisition  over  the  trade.  Those  dealers 
who  resisted  their  interference  were  severely  fined  on  informations 
in  the  star-chamber. 

This  precedent  was  followed  in  the  erection  of  a  similar  company 
of  starch-makers,  and  in  a  great  variety  of  other  grants,  till 
monopolies,  in  transgression  or  evasion  of  the  late  statute,  became 
as  common  as  they  had  been  under  James  of  Elizabeth.  The 
king,  by  a  proclamation  at  York,  in  1639,  beginning  to  feel  the 
necessity  of  diminishing  the  public  odium,  revoked  all  these  grants. 
He  annulled  at  the  same  time  a  number  of  commissions  that  had 
been  issued  in  order  to  obtain  money  by  compounding  with  offenders 
against  penal  statutes. 

§  8.  The  name  of  Noy  has  acquired  an  unhappy  celebrity  by  a 
fer  more  famous  invention,  which  promised  to  realise  the  most 
sanguine  hopes  that  could  have  been  formed  of  carrying  on  the 
government  for  an  indefinite  length  of  time  without  the  assistance 
of  parliament.  Shaking  off  the  dust  of  ages  ^om  parchments  in 
the  Tower,  this  man  of  venal  diligence  and  prostituted  learning 
discov^ed  that  the  seaports  and  even  maritime  counties  had  in 
early  times  been  sometimes  called  upon  to  furnish  ships  for  the 
public  service  ;  nay,  there  were  instances  of  a  similar  demand  upon 
some  inland  places.  Noy  himself  died  almost  immediately  after- 
wards. The  first  writ  issued  from  the  council  in  October,  1634. 
It  was  directed  to  the  magistrates  of  London  and  other  seaport 
towns.  Beciting  the  depredations  lately  conamitted  by  pirates,  and 
slightly  adverting  to  the  dangers  imminent  in  a  season  of  general 
war  on  the  continent,  it  enjoins  them  to  provide  a  certain  number 
of  ships  of  war  of  a  prescribed  tonnage  and  equipage ;  empower- 
ing them  also  to  assess  all  the  inhabitants  for  a  contribution 
towards  this  armamtsnt  according  to  their  substance.  The  citizens 
of  London  humbly  remonstrated  that  they  conceived  themselves 
exempt,  by  sundry  charters  and  acts  of  parliament,  from  bearing 
such  a  charge.  But  the  council  peremptorily  compelled  their 
submission,  and  the  murmurs  of  inferior  towns  were  still  more 
easily  suppressed.  This  is  said  to  have  cost  the  city  of  London 
35,000/. 

§  9.  The  desire  of  being  at  least  prepared  for  war,  as  well  as  the 
general  system  of  stretching  the  prerogative  beyond  all  limits, 
suggested  an  extension  of  the  former  writs  from  the  seaports  to  the 
whole  kingdom.     Finch,  chief  justice  of  the  common  pleas,  has 
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the  honour  of  this  improvement  on  Noy's  scheme.  He  was  a  man 
of  little  learning  or  respectability,  a  servile  tool  of  the  despotic 
cabal ;  who,  as  speaker  of  the  last  parliament,  had,  in  obedience  to 
a  command  from  the  king  to  adjourn,  refused  to  put  the  question 
upon  a  remonstrance  moved  in  the  house.  By  the  new  writs  for 
ship-money,  properly  so  denominated,  since  the  former  had  only 
demanded  the  actual  equipment  of  vessels,  for  which  inland 
counties  were  of  course  obliged  to  compound,  the  sheriffs  were 
directed  to  assess  every  landholder  and  other  inhabitant,  according 
to  their  judgment  of  his  means,  and  to  enforce  the  payment  by 
distress. 

This  extraordinary  demand  startled  even  those  who  had  hitherto 
aided  with  the  court.  The  ministers  prudently  resolved  to  secure 
not  the  law,  but  its  interpreters,  on  their  side.  They  published  an 
extra-judicial  opinion  of  the  twelve  judges,  taken  at  the  king's 
special  command,  according  to  the  pernicious  custom  of  that  age. 
The  judges  gave  it  as  their  unanimous  opinion  that,  "when  the 
good  and  safety  of  the  kingdom  in  general  is  concerned,  and  the 
whole  kingdom  in  danger,  his  majesty  might,  by  writ  under  the 
great  seal,  command  all  his  subjects,  at  their  charge,  to  provide  and 
furnish  such  number  of  ships,  with  men,  munition,  and  victuals, 
and  fbr  such  time,  as  he  should  think  fit,  for  the  defence  and  safe- 
guard of  the  kingdom  ;  and  that  by  law  he  might  compel  the  doing 
thereof,  in  case  of  refusal  or  refractoriness ;  and  that  he  was  the 
sole  judge  both  of  the  danger,  and^when  and  how  the  same  was  to 
be  prevented  and  avoided." 

This  premature  declaration  of  the  judges,  which  was  publicly 
read  by  the  lord-keeper  Coventry  in  the  star-chamber,  did  not 
prevent  a  few  intrepid  persons  from  bringing  the  question  solemnly 
before  them,  that  the  liberties  of  their  country  might  at  least  not 
perish  silently.  The  first  that  resisted  was  the  gallant  Richard 
Chambers,  who  brought  an  action  against  the  lord-mayor  for 
imprisoning  him  on  account  of  his  refusal  to  pay  his  assessment  on 
the  former  writ.  Ihe  magistrate  pleaded  the  writ  as  a  special 
justification ;  when  Berkley,  one  of  the  judges  of  the  king's  bench, 
declared  that  there  was  a  rule  of  law  and  a  rule  of  government, 
that  many  things  which  could  not  be  done  by  the  first  rule  might 
be  done  by  the  other,  and  would  not  suffer  counsel  to  argue 
*  against  the  lawfulness  of  ship-money.  The  next  were  lord  Say 
and  Mr.  Hampden,  both  of  whom  appealed  to  the  justice  of  their 
country ;  but  the  famous  decision  which  has  made  the  latter  so 
illustrious  put  an  end  to  all  attempts  at  obtaining  redress  by 
course  of  law, 

§  10.  Hampden  was  a  gentleman  of  good  estate  in  Buckingham* 
"•hire,    whose    assessment    to    the    contribution    for    ship-money 
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demanded  from  his  county  amounted  only  to  twenty  shillings.'  The 
cause,  though  properly  belonging  to  the  court  of  exchequer,  was 
heard,  on  account  of  its  magnitude,  before  all  the  judges  in  the 
exchequer-chamber.  The  precise  question,  so  far  as  related  to 
Mr.  Hampden,  was,  Whether  the  king  had  a  right,  on  his  own 
allegation  of  public  danger,  to  require  an  inland  county  to  furnish 
ships,  or  a  prescribed  sum  of  money  by  way  of  commutation,  for  the 
defence  of  the  kingdom  ?  It  was  argued  by  St.  John  and  Hplborne 
in  behalf  of  Hampden ;  by  the  solicitor-general  Littleton  and  the 
attorney-general  Banks  for  the  crown. 

Passing  slightly  over  the  charter  of  the  Conqueror,. that  his 
subjects  shall  hold  their  lands  free  from  all  unjust  tallage,  and  the 
clause  in  John's  Magna  Charta,  that  no  aid  or  scutage  should  be 
assessed  but  by  consent  of  the  great  council  (a  provision  not  repeated 
in  that  of  Henry  HI.),  the  advocates  of  Hampden  relied  on  the 
25  E.  I.,  commonly  called  the  Confirmatio  Chartarum,  which  for 
ever  abrogated  all  taxation  without  consent  of  parliament;  and 
this  statute  its6lf  they  endeavoured  to  prove  was  grounded  on  re- 
quisitions very  like  the  present,  for  the  custody  of  the  sea  which 
Edward  had  issued  the  year  before.  Hence  it  was  evident  that 
the  saving  contained  in  that  act  for  the  accustomed  aids  and  prizes 
could  not  possibly  be  intended,  as  the  opposite  counsel  would 
suggest,  to  preserve  such  exactions  as  ship-money,  but  related  to 
the  established  feudal  aids,  and  to  the  ancient  customs  on  mer- 
chandise. They  dwelt  less,  however  (probably  through  fear  of 
having  this  exception  turned  against  them),  on  this  important 
statute  than  on  one  of  more  celebrity,  but  of  very  equivocal 
genuineness,  denominated  De  Tallagio  non  Concedendo,  which  is 
nearly  in  the  same  words  as  the  Confirmatio  Chartarum,  with  the 
omission  of  the  above-mentioned  saving.  More  than  one  law  enacted 
under  Edward  III.  reasserts  the  necessity  of  parliamentary  consent 
to  taxation.  It  was  indeed  the  subject  of  frequent  remonstrance  in 
that  reign,  and  the  king  often  infringed  this  right.  But  the  perse- 
verance of  the  commons  was  successful,  and  ultimately  rendered 
the  practice  conformable  to  the  law.  In  the  second  year  of 
Bichard  II.,  the  realm  being  in  imminent  danger  of  invasion,  the 
privy  council  convoked  an  assembly  of  peers  and  other  great  men, 
probably  with  a  view  to  avoid  the  summoning  of  a  parliament. 
This  assembly  lent  their  own  money,  but  declared  that  they  could 
not  provide  a  remedy  without  charging  the  commons,  which  could 
not  be  done  out  of  parliament,  advising  that  one  should  be  speedily 
summoned.     This  precedent  was  the  more  important  as  it  tended 

s  The  snit  in  the  exchequer  was  due  for  of  the  sam  Immediately  in  qnestion ;  it 
property  situate  in  the  parish  of  Stoke  was  assessed  only  on  a  portion  of  Hamp- 
HaDdevile.    This  explains  the  smallness      den's  lands. 
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to  obviate  that  argument  from  peril  and  necessity  on  which  the 
'defenders  of  ship-money  were  wont  to  rely.  But  they  met  that 
specious  plea  more  directly.  They  admitted  that  a  paramount 
•overruling  necessity  silences  the  voice  of  law  ;  that  in  actual  inva- 
.sion,  or  its  immediate  prospect,  the  rights  of  private  men  must 
yield  to  the  safety  of  the  whole ;  that  not  only  the  sovereign,  but  each 
man  in  respect  of  his  neighbour,  might  do  many  things  absolutely 
illegal  at  other  seasons;  and  this  served  to  distinguish  the  present 
•case  from  some  strong  acts  of  prerogative  exerted  by  Elizabeth  in 
1588,  when  the  liberties  and  religion  of  the  people  were  in  the 
most  apparent  jeopardy.  But  here  there  was  no  overwhelming 
•danger ;  the  nation  was  at  peace  with  all  the  world :  could  the 
piracies  of  Turkish  corsairs,  or  even  the  insolence  of  rival  neigh- 
bours, be  reckoned  among  those  instant  perils  for  which  a  parlia- 
ment would  provide  too  late  ? 

Lastly,  the  Petition  of  Right,  that  noble  legacy  of  a  slandered 
3)arliament,  reciting  and  confirming  the  ancient  statutes,  had  esta- 
iblished  that  no  man  thereafter  be  compelled  to  make  or  yield  any 
jgift,  loan,  benevolence,  tax,  or  such-like  charge,  without  common 
cconsent  by  act  of  parliament.  This 'latest  and  most  complete 
recognition  must  sweep  away  all  contrary  precedent,  and  could  not, 
without  a  glaring  violation  of  its  obvious  meaning,  be  stretched 
into  an  admission  of  ship-money. 

The  king's  counsel,  in  answer  to  these  arguments,  appealed  to 
Ihat  series  of  records  which  the  diligence  of  Noy  had  collected. 
By  far  the  greater  part  of  these  were  commissions  of  array.  But 
.several,  even  of  those  addressed  to  inland  towns  (and,  if  there  were 
no  service  by  tenure  in  the  case,  it  does  not  seem  easy  to  dis- 
tinguish these  in  principle  from  counties),  bore  a  very  strong 
: analogy  to  the  present.  They  were,  however,  in  early  times.  No 
sufficient  answer  could  be  offered  to  the  statutes  that  had  pro- 
hibited unparliamentary  taxation.  The  attempts  made  to  elude 
their  force  were  utterly  ineffectual,  as  those  who  are  acquainted 
with  their  emphatic  language  may  well  conceive.  But  the  council 
«of  Charles  I.,  and  the  hirelings  who  ate  their  bread,  disdained  to 
irest  their  claim  of  ship-money  on  obscure  records,  or  on  cavils 
.-aTiout  the  meaning  of  statutes.  They  resorted  rather  to  the 
ifaorourite  topic  of  the  times,  the  intrinsic,  absolute  authority  of 
ahe  king.  This  the  attorney-general  Banks  placed  in  the  very 
tfrcfat  of  his  argument.  "  This  power,"  says  he,  "  is  innate  in  the 
;p6ifon  of  an  absolute  king,  and  in  the  persons  of  the  kings  of 
lEfi^nd.  ♦  ♦  ♦  For  the  king  of  England  he  is  an  absolute  monarch ; 
ncrtMng  can  be  given  to  an  absolute  prince  but  what  is  inherent  in 
liis  person.  He  can  do  no  wrong.  He  is  the  sole  judge,  and  we 
oia^jai  not  to  question  him.    Where  the  law  trusts  we  ought  not 
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to  distrust.  The  acts  of  parliament,"  he  observed,  "  contained  no 
express  words  to  take  away  so  high  a  prerogative ;  and  the  king*s 
prerogative^  even  in  lesser  mattes,  is  always  saved  wherever  express 
words  do  not  restrain  it." 

Seven  of  the  twelve  judges,,  namely.  Finch,  chief  justice  of  the 
common  pleas,  Jones,  Berkley,  Vernon,  Crawley,  Trevor,  and  Wes- 
ton, gave  judgment  for  the  crown.  Brampston,  chief  justice  of  the 
kiDg^s  bench,  and  Davenport,  chief  baron  of  the  exchequer,  pro- 
nouiK^ed  for  Hampden,  but  on  technical  reasons,,  and  adhering  to 
the  majority  on  the  principal  question.  Denham,  another  judge  of 
the  same  court,  being  extremely  ill,  gave  a  short  written  judgment 
in  favour  of  Hampden.  But  justices  Groke  and  Hutton,  men  of 
considerable  reputation  and  experience^  disple^ed  a  most  praise- 
worthy intrepidity  in  denying,  without  the  smallest  qualification, 
the  alleged  prerogative  of  the  crown  and  the  lawfulness  of  the  writ 
fw  ship-money.  They  had  unfortunately  signed,  along  with  the 
oth^  judges,  the  above-mentioned  opinion,  iiv  favour  of  the  right. 
For  this  they  made  the  best  apology  they  could,  that  their  voice 
was  concluded  by  the  majority.  But  in  truth  it  was  the  ultimate 
success  that  sometimes  attendjs  a  struggle  between  conscience  and 
self-^interest  or  timidity. 

The  length  to  which  this  important  cajuse  was  protracted,  six 
months  having  elapsed  from  the  opening  speech  of  Mr.  Hampden's 
counsel  to  the  final  judgment,,  was  of  infinite  disservice  to  the  crown. 
During  this  long  period  every  mam's  attentjoi^  was  directed  to  the 
exchequer-chamber.  The  convincing  argumei^t^  of  St.  John  and 
Holborne^  but  still  more  the  division  oxi  tl^  b^ph,  increased  their 
natural  repugnance  to  so  unusual  and  dangeroi^^  a  prerogative.  It 
was  manifest  by  the  whole  straiii,  of  the  jCp^rt  lawyers  that  no 
limitations  on  the  king's  authority  qouldez^f^  but  by  the  king's 
sufferance.  This  alarming  tenet,  Wg  bruitiod  among  the  church- 
men and  courtiers,  now  resounded  iia  the  halls  of  justice.  But 
ship-money,  in  consequence,  was  paid  with  for  less  regularity  and 
more  reluctance  than  before.  Whether  in  consequence  of  this 
unwillingness,  op  for  other  reasons,  the  revenue  levied  in  different 
years  under  the  head  of  ship-money  is  more  fluctuating  than  we 
should  expect  from  a  fixed  assessment ;  but  may  be  reckoned  at  an 
average  sum  of  200,000/. 

§  11.  The  proclamations  of  Charles's  reign  are  far  more  numerous 
than  those  of  his  father.  They  imply  a  prerogative  of  inter- 
meddling with  all  matters  of  trade,  prohibiting  or  putting  under 
restraint  the  importation  of  various  articles,  and  the  home  growth 
of  others,  or  establishing  regulations  for  manufactures.  Prices  of 
several  minor  articles  were  fixed  by  proclamation;  and  in  one 
instance  this  was  extended   to  poultry,  butter,  and  coals.    The 

L  3 


226  ARBITRARY  PROCEEDINGS.  Chap.  VHI. 

king  declares  by  a  proclamation  that  he  had  incorporated  all  trades- 
men and  artificers  within  London  and  three  miles  round ;  so  that 
no  person  might  set  up  any  trade  without  having  served  a  seven 
years'  apprenticeship,  and  without  admission  into  i^uch  corporation. 
He  prohibits,  in  like  manner,  any  one  from  using  the  trade  of  a 
maltster  or  that  of  a  brewer  without  admission  into  the  corpora- 
tions of  maltsters  or  brewers  erected  for  every  county.  I  know  not 
whether  these  projects  were  in  any  degree  founded  on  the  alleged 
pretext  of  correcting  abuses,  or  were  solely  designed  to  raise  money 
by  means  of  these  corporations.  The  illegality  of  these  procla- 
mations is  most  unquestionable. 

The  rapid  increase  of  London  continued  to  disquiat  the  court. 
It  was  the  stronghold  of  political  and  religious  disafifection.  Hence 
the  prohibitions  of  erecting  new  houses,  which  had  begun  under 
Elizabeth,  were  continually  repeated. 

The  security  of  freehold  rights  had  been  the  peculiar  boast  of  the 
English  law.  The  freeholder  was  recognised  as  the  liber  homo  of 
Magna  Charta,  who  could  not  be  disseised  of  his  tenements  and 
franchises.  His  house  was  his  castle,  which  the  law  respected,  and 
which  the  king  dared  not  enter.  Even  the  public  good  must  give 
way  to  his  obstinacy ;  nor  had  the  legislature  itself  as  yet  com- 
pelled any  man  to  part  with  his  lands  for  a  compensation  which 
he  was  loth  to  accept.  The  council. and  star-chamber  had  very 
rarely  presumed  to  meddle  with  his  right ;  never  perhaps  where  it 
was  acknowledged  and  ancient.  But  now  this  reverence  of  the 
common  law  for  the  sacredness  of  real  property  was  derided  by 
those  who  revered  nothing  as  sacred  but  the  interests  of  the  church 
and  crown.  The  privy  council,  on  a  suggestion  that  the  demolition 
of  some  houses  and  shops  in  the  vicinity  of  St.  Paul's  would  show 
the  cathedral  to  more  advantage,  directed  that  the  owners  should 
receive  such  satisfaction  as  should  seem  reasonable;  or,  on  their 
refusal,  the  sheriff  was  required  to  see  the  buildings  pulled  down, 
"it  not  being  thought  fit  the  obstinacy  of  those  persons  should 
hinder  so  considerable  a  work." 

In  the  great  plantation  of  Ulster  by  James,  the  city  of  London 
had  received  a  grant  of  extensive  lands  in  the  county  of  Berry,  on 
certain  conditions  prescribed  in  their  charter.  The  settlement 
became  flourishing,  and  enriched  the  city.  But  the  wealth  of 
London  was  always  invidious  to  the  crown,  as  well  as  to  the  needy 
courtiers.  On  an  information  filed  in  the  star-chamber  for  certain 
alleged  breaches  of  their  charter,  it  was  not  only  adjudged  to  be 
forfeited  to  the  king,  but  a  fine  of  70,000?.  was  imposed  on  the 
city.  They  paid  this  enormous  mulct ;  but  were  kept  out  of  their 
lands  till  restored  by  the  long  parliament. 

The  levies  of  tonnage  and  poundage  without  authority  of  parlia- 
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ment,  the  exaction  of  monopolies,  the  extension  of  the  forests,  the 
arbitrary  restraints  of  proclamations,  above  all  the  general  exaction, 
of  ship-money,  form  the  principal  articles  of  charge  against  the 
government  of  Charles,  so  far  as  relates  to  its  inroads  on  the  sub- 
ject's property.  These  were  maintained  by  a  vigilant  and  un- 
sparing exercise  of  jurisdiction  in  the  court  of  star-chamber.  I 
have,  in  another  chapter,  traced  the  revival  of  this  great  tribunal, 
probably  under  Henry  VII I.,  in  at  least  as  formidable  a  shape  as 
before  the  now-neglected  statutes  of  Edward  III.  and  Eichard  II., 
which  had  placed  barriers  in  its  way.     (See  pp.  28-30.) 

§  12.  The  records  show  the  star-chamber  to  have  taken  cogni- 
zance both  of  civil  suits  and  of  offences  throughout  the  time  of  the 
Tudors.  But  from  the  early  part  of  Elizabeth's  reign  the  star- 
chamber  took  a  direct  cognizance  of  any  civil  suits  less  frequently 
than  before ;  partly,  I  suppose,  from  the  increased  business  of  the 
court  of  chancery  and  the  admiralty  court,  which  took  away  much 
wherein  they  had  been  wont  to  meddle ;  partly  from  their  own 
occupation  as  a  court  of  criminal  judicature,  which  became  more 
conspicuous  as  the  other  went  into  disuse.  This  criminal  juris- 
diction is  that  which  rendered  the  star-chamber  so  potent  and  so 
odious  an  auxiliary  of  a  despotic  administration. 

The  offences  principally  cognizable  in  this  court  were  forgery, 
perjury,,  riot,  maintenance,  fraud,  libel,  and  conspiracy.  But, 
besides  these,  every  misdemeanor  came  within  the  proper  scope  of 
its  inquiry;  those  especially  of  public  importance,  and  for  which 
the  law,  as  then  understood,  had  provided  no  sufficient  punish- 
ment. For  the  judges  interpreted  the  law  in  early  times  with  too 
great  narrowness  and  timidity ;  defects  which,  on  the  one  hand, 
raised  up  the  overruling  authority  of  the  court  of  chancery,  as  the 
necessary  means  of  redress  to  the  civil  suitor  who  found  the  gates  of 
justice  barred  against  him  by  technical  pedantry;  and,  on  the 
other,  brought  this  usurpation  and  tyranny  of  the  star-chamber 
upon  the  kingdom  by  an  absurd  scrupulosity  about  punishing 
manifest  offences  against  the  public  good.  Thus,  corruption,  breach 
of  trust,  and  malfeasance  in  public  affairs,  or  attempts  to  commit 
felony,  seem  to  have  been  reckoned  not  indictable  at  common  law, 
and  came  in  consequence  under  the  cognizance  of  the  star-chamber. 
In  other  cases  its  jurisdiction  was  merely  concurrent;  but  the 
greater  certainty  of  conviction,  and  the  greater  severity  of  punish- 
ment, rendered  it  incomparably  more  formidable  than  the  ordinary 
benches  of  justice.  The  law  of  libel  grew  up  in  this  unwholesome 
atmosphere,  and  was  moulded  by  the  plastic  hands  of  successive 
judges  and  attorneys-general.  Prosecution  of  this  kind,  according 
to  Hudson,  began  to  be  more  frequent  from  the  last  years  of 
Elizabeth,  when  Coke  was  attorney-general;  and  it  is  easy  to 
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CMBOLJecture  *what  kind  of  interpretation  they  received.  To  hear  a 
li^iel  sung  or  read,  says  that  writer,  and  to  laugh  at  it,  and  make 
iDBerriment  with  it,  has  ever  been  held  a  publication  in  law.  The 
jgBOSs  error  that  it  is  not  a  libel  if  it  be  true,  has  long  since,  he 
idds,  been  exploded  out  of  this  court.* 

Among  the  exertions  of  authority  practised  in  the  star-chamber 
■which  no  positive  law  could  be  brought  to  warrant,  he  enumerates 
"punishments  of  breach  of  proclamations  before  they  have  the 
:  strength  of  an]act  of  parliament ;  which  this  court  hath  stretched  as 
far  as  ever  any  act  of  parliament  did." 

The  mode  of  process  was  sometimes  of  a  summary  nature ;  the 
:  accused  person  being  privately  examined,  and  his  examination 
read  in  the  court,  if  he  was  thought  to  have  confessed  sufficient  to 
deserve  sentence,  it  was  inmiediately  awarded  without  any  formal 
trial  or  written  process.  But  the  more  regular  course  was  by 
information  filed  at  the  suit  of  the  attorney-general,  or,  in  certaii\ 
•cases,  of  a  private  relator.  The  party  was  brought  before  the  court 
by  writ  of  subpoena ;  and  having  given  bond  with  sureties  not  to 
•depart  without  leave,  was  to  put  in  his  answer  upon  oath,  as  well 
to  the  matters  contained  in  the  information,  as  to  special  interro- 
gatories. Witnesses  were  examined  upon  interrogatories,  and  their 
depositions  read  in  court.  The  course  of  proceeding  on  the  whole 
seems  to  have  nearly  resembled  that  of  the  chancery. 

§  13.  It  was  held  competent  for  the  court  to  adjudge  any  punish- 
ment short  of  death.  Fine  and  imprisonment  were  of  course  the 
most  usual.  The  pillory,  whipping,  branding,  and  cutting  off  the 
ears,  grew  into  use  by  degrees.  It  would  be  difEcult  to  find  prece- 
dents for  the  aggravated  cruelties  inflicted  on  Leighton,  Lilbume, 
and  others ;  but  instances  of  cutting  off  the  ears  may  be  found 
under  Elizabeth.  The  reproach,  therefore,  of  arbitrary  and  illegal 
jurisdiction  does  not  wholly  fall  on  the  government  of  Charles. 
They  found  themselves  in  possession  of  this  almost  unlimited 
authority.  But  doubtless,  as  far  as  the  history  of  proceedings  in  the 
star-chamber  are  recorded,  they  seem  much  more  numerous  and 
violent  in  the  present  reign  than  in  the  two  preceding.  The 
object  of  drawing  so  large  a  number  of  criminal  cases  into  the  star- 
chamber  seems  to  have  been  twofold :  first,  to  inure  men's  minds 
to  an  authority  more  immediately  connected  with  the  crown  than 
the  ordinary  courts  of  law,  and  less  tied  down  to  any  rules  of 
pleading  or  evidence;  secondly,  to  eke  out  a  scanty  revenue  by 
penalties  and  forfeitures.  Absolutely  regardless  of  the  provision  of 
the  Great  Charter,  that  no  man  shall  be  amerced  even  to  the  full 
extent  of  his  means,  the  councillors  of  the  star-chamber  inflicted 

4  Hudson's  Treatise  of  the  Court  of  Star-Chamber,  written  about  the  end  of  James's 
reign. 
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sticli  fines  as  no  court  of  justice,  even  in  the  present  reduced  value 
of  money,  would  think  of  imposing.     A  gentleman  of  the  name  of 
AUington  was  fined  12,000Z.  for  marrying  his   niece.     One  who 
had  sent  a  challenge  to  the  earl  of  Northumberland  was  fined 
5000?.;  another  for  saying  the  earl  of  Suffolk  was  a  base  lord, 
4000Z.  to  him,  and  a  like  sum  to  the  king.     Sir  David  Forbes,  for 
opprobrious  words  against  lord  Wentworth,  incurred  5000?.  to  the 
king,  and  3000?.  to  the  party.     On  some  soapboilers,  who  had  not 
complied  with  the  requisitions  of  the  newly-incorporated  company, 
mulcts  were  imposed  of  1500Z.  and  lOOOZ.     It  is  evident  that  the 
strong  interest  of  the  court  in  these  fines  must  not  only  have 
had  a  tendency  to  aggravate  the  punishment,  but  to  induce  sen- 
tences of  condemnation  on  inadequate  proof.    From  all  that  remains 
of  proceedings  in  the  star-chamber,  they  seem  to  have  been  very 
frequently  as  iniquitous  as  they  were  severe.    In  many  celebrated 
instances  the  accused  party  suffered  less  on  the  score  of  any  im- 
puted offence  than  for  having  provoked  the  malice  of  a  powerful 
adversary,  or  for  notorious  dissatisfaction  with  the  existing  govern- 
ment.    Thus  Williams,  bishop  of  Lincoln,  once  lord-keeper,  the 
favourite  of  king  James,  the  possessor  for  a  season  of  the  power 
that  was  turned  against  him,  experienced  the  rancorous  and  ungrate- 
ful malignity  of  Laud;  who,  having  been  brought  forward  by 
Williams  into  the  favour  of  the  court,  not  only  supplanted  by  his 
intrigues,  and  incensed  the  king's  mind  against  his  benefactor,  but 
harassed  his  retirement  by  repeated  persecutions.    It  will  sufficiently 
illustrate  the  spirit  of  these  times  to  mention  that  the  sole  offence 
imputed  to  the  bishop  of  Lincoln  in  the  last  information  against 
him  in  the  star-chamber  was,  that  he  had  received  certain  letters 
from  one  Osbaldiston,  master  of  Westminster  school,  wherein  some 
contemptuous  nickname  was  used  to  denote  Laud.    It  did  not 
appear  that  Williams  had  ever  divulged  these  letters.  But  it  was  held 
that  the  concealment  of  a  libellous  letter  was  a  high  misdemeanor. 
Williams  was  therefore  adjudged  to  pay  5000?.  to  the  king  and 
3000?.  to  the  archbishop,  to  be  imprisoned  during  pleasure,  and 
to  make  a  submission ;  Osbaldiston  to  pay  a  still  heavier  fine,  to  be 
deprived  of  all  his  benefices,  to  be  imprisoned  and  make  submission, 
and  moreover  to  stand  in  the  pillory  before  his  school  in  Dean's- 
yard,  with  his  ears  nailed  to  it.    This  man  had  the  good  fortune  to 
conceal  himself;  but  the  bishop  of  Lincoln,  refusing  to  make  the 
required  apology,  lay  about  three  years  in  the  Tower,  till  released 
at  the  beginning  of  the  long  parliament. 

It  might  detain  me  too  long  to  dwell  particularly  on  the  punish- 
ments inflicted  by  the  court  of  star-chamber  in  this  reign. 
Two  or  three  instances  are  so  celebrated  that  I  cannot  pass  them 
over.     Leighton,  a  Scots  divine,  having  published  an  angry  libel 
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against  the  hierarchy,  was  sentenced  to  be  publicly  whipped  at 
"Westminster  and  set  in  the  pillory,  to  have  one  side  of  his  nose 
slit,  one  ear  cut  oflF,  and  one  side  of  his  cheek  branded  with  a  hot 
iron,  to  have  the  whole  of  this  repeated  the  next  week  at  Cheapside, 
and  to  suffer  perpetual  imprisonment  in  the  Fleet.  Lilburne,  for 
dispersing  pamphlets  against  the  bishops,  was  whipped  from  the 
Fleet  prison  to  Westminster,  there  set  in  the  pillory,  and  treated 
afterwards  with  great  cruelty.  Prynne,  a  lawyer  of  uncommon 
erudition,  and  a  zealous  puritan,  had  printed  a  bulky  volume,  called 
Histriomastix,  full  of  invectives  against  the  theatre,  which  he 
sustained  by  a  profusion  of  learning.  In  the  course  of  this  he 
adverted  to  the  appearance  of  courtesans  on  the  Roman  stage,  and 
by  a  satirical  reference  in  his  index  seemed  to  range  all  female 
actors  in  the  class.  The  queen,  unfortunately,  six  weeks  after  the 
publication  of  Prynne's  book,  had  performed  a  part  in  a  mask  at 
court.  This  passage  was  accordingly  dragged  to  light  by  the  malice 
of  Peter  Heylin,  a  chaplain  of  Laud,  on  whom  the  archbishop 
devolved  the  burthen  of  reading  this  heavy  volume  in  order  to 
detect  its  offences.  Heylin,  a  bigoted  enemy  of  everything  puri- 
tanical, and  not  scrupulous  as  to  veracity,  may  be  suspected  of 
having  aggravated,  if  not  misrepresented,  the  tendency  of  a  book 
much  more  tiresome  than  seditious.  Prynne,  however,  was  already 
obnoxious,  and  the  star-chamber  adjudged  him  to  stand  twice  in 
the  pillory,  to  be  branded  in  the  forehead,  to  lose  both  his  ears,  to 
pay  a  fine  of  5000Z.,  and  to  suffer  perpetual  imprisonment.  The 
dogged  puritan  employed  the  leisure  of  a  gaol  in  writing  a  fresh 
libel  against  the  hierarchy.  For  this,  with  two  other  delinquents 
of  the  same  class.  Burton  a  divine  and  Bast  wick  a  physician,  he 
stood  again  at  the  bar  of  that  terrible  tribunal.  Their  demeanour 
was  what  the  court  deemed  intolerably  contumacious,  arising  in 
fact  from  the  despair  of  men  who  knew  that  no  humiliation  would 
procure  them  mercy.  Prynne  lost  the  remainder  of  his  ears  in 
the  pillory ;  and  the  punishment  was  inflicted  on  them  all  with 
extreme  and  designed  cruelty,  which  they  endured,  as  martyrs 
always  endure  suffering,  so  heroically  as  to  excite  a  deep  impres- 
sion of  sympathy  and  resentment  in  the  assembled  multitude. 
They  were  sentenced  to  perpetual  confinement  in  distant  prisons. 
But  their  departure  from  London,  and  their  reception  on  the  road, 
were  marked  by  signal  expressions  of  popular  regard ;  and  their 
friends  resorting  to  them  even  in  Launceston,  Chester,  and  Carnarvon 
castles,  whither  they  were  sent,  an  order  of  Council  was  made  to 
transport  them  to  the  isles  of  the  channel.  It  was  the  very  first 
act  of  the  long  parliament  to  restore  these  victims  of  tyranny  to 
their  families.  Punishments  by  mutilation,  though  not  quite  un- 
known to  the  English  law,  had  been  of  rare  occurrence ;  and  thus 
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inflicted  on  men  whose  station  appeared  to  render  the  ignominy  of 
whipping  and  branding  more  intolerable,  they  produced  much  the 
same  effect  as  the  still  greater  cruelties  of  Mary's  reign,  in  exciting 
a  detestation  for  that  ecclesiastical  dominion  which  protected  itself 
by  means  so  atrocious. 

§  14.  The  person  on  whom  public  hatred  chiefly  fell,  and  who 
proved  in  a  far  more  eminent  degree  than  any  other  individual  the 
evil  genius  of  this  unhappy  sovereign,  was  Laud.  His  talents, 
though  enabling  him  to  acquire  a  large  portion  of  theological 
learning,  seem  to  have  been  by  no  means  considerable.  There 
cannot  be  a  more  contemptible  work  than  his  Diary ;  and  his  letters 
to  Strafford  display  some  smartness,  but  no  great  capacity.  He 
managed  indeed  his  own  defence,  when  impeached,  with  some 
ability ;  but  on  such  occasions  ordinary  men  are  apt  to  put  forth  a 
reimarkable  readiness  and  energy.  Laud's  inherent  ambition  had 
impelled  him  to  court  the  favour  of  Buckingham,  of  Williams,  and 
of  both  the  kings  under  whom  he  lived,  till  he  rose  to  the  see  of 
Canterbury  on  Abbot's  death,  in  1633.  No  one  can  deny  that  he 
was  a  generous  patron  of  letters,  and  as  warm  in  friendship  as  in 
enmity.  But  he  had  placed  before  his  eyes  the  aggrandisement, 
first  of  the  church,  and  next  of  the  royal  prerogative,  as  his  end 
and  aim  in  every  action.  Though  not  literally  destitute  of  religion, 
it  was  so  subordinate  to  worldly  interest,  and  so  blended  in  his 
mind  with  the  impure  alloy  of  temporal  pride,  that  he  became  an 
intolerant  persecutor  of  the  puritan  clergy,  not  from  bigotry,  which 
in  its  usual  sense  he  never  displayed,  but  systematic  policy.  And 
being  subject,  as  his  friends  call  it,  to  some  infirmities  of  temper, 
that  is  choleric,  vindictive,  harsh,  and  even  cruel  to  a  great  degree, 
he  not  only  took  a  prominent  share  in  the  severities  of  the  star- 
chamber,  but,  as  his  correspondence  shows,  perpetually  lamented 
that  he  was  restrained  from  going  further  lengths. 

Laud's  extraordinary  favour  with  the  king,  through  which  he 
became  a  prime  adviser  in  matters  of  state,  rendered  him  secretly 
obnoxious  to  most  of  the  council,  jealous,  as  ministers  must  always 
be,  of  a  churchman's  overweening  ascendency.  His  faults,  and 
even  his  virtues,  contributed  to  this  odium.  For,  being  exempt 
from  the  thirst  of  lucre,  and,  though  in  the  less  mature  state  of 
his  fortunes  a  subtle  intriguer,  having  become  frank  through  heat 
of  temper  and  self-confidence,  he  discountenanced  all  schemes  to 
serve  the  private  interest  of  courtiers  at  the  expense  of  his  master's 
exhausted  treasury,  and  went  right  onward  to  his  object,  the 
exaltation  of  the  church  and  crown.  He  aggravated  the  invidious- 
ness  of  his  own  situation,  and  gave  an  astonishing  proof  of  his 
influence,  by  placing  Juxon,  bishop  of  London,  a  creature  of  his 
own,  in  the  greatest  of  all  posts,  that  of  lord  high-treasurer. 


232  LORD  STRAFFORD.  Chap.  VIIL 

Though.  Williams  had  lately  been  lord-keeper  of  the  seal,  it  seemed 
more  preposterous  to  place  the  treasurer's  stafif  in  the  hands  of  a 
churchman,  and  of  one  so  little  distinguished  even  in  his  own 
profession,  that  the  archbishop  displayed  his  contempt  of  the  rest 
of  the  council,  especially  Cottington,  who  aspired  to  that  post,  by 
such  a  recommendation.  He  had  previously  procured  the  office  of 
secretary  of  state  for  Windebank.  But,  though  overawed  by  the 
king's  infatuated  partiality,  the  faction  adverse  to  Laud  were  some- 
times able  to  gratify  their  dislike,  or  to  manifest  their  greater 
discretion,  by  opposing  obstacles  to  his  impetuous  spirit. 

§  15.  Of  these  impediments,  which  a  rash  and  ardent  man  calls 
lukewarmness,  indolence,  and  timidity,  he  frequently  complains  in 
his  correspondence  with,  the  lord  deputy  of  Ireland — that  lord 
Wentworth,  so  much  better  known  by  the  title  of  earl  of  Strafford, 
which  he  only  obtained  the  year  before  his  death,  that  we  may  give 
it  him  by  anticipation,  whose  doubtful  fame  and  memorable  end 
have  made  him  nearly  the  most  conspicuous  character  of  a  reign 
so  fertile  in  recollections.  Strafford  had  in  his  early  years  sought 
those  local  dignities  to  which  his  ambition  probably  was  at  that 
time  limited,  the  representation  of  the  county  of  York  and  the 
post  of  custos  rotulorum,  through  the  usual  channel  of  court  favour. 
Slighted  by  the  duke  of  Buckingham,  and  mortified  at  the  prefer- 
ence shown  to  the  head  of  a  rival  fistmily,  sir  John  SaviUe,  he  began 
to  quit  the  cautious  and  middle  course  he  had  pursued  in  parliament, 
and  was  reckoned  among  the  opposers  of  the  administration  after 
the  accession  of  Charles.  He  was  one  of  those  who  were  made 
sheriffs  of  their  counties,  in  order  to  exclude  them  from  the 
parliament  of  1626.  This  inspired  so  much  resentment,  that  he 
signalized  himself  as  a  refuser  of  the  arbitrary  loan  exacted  the 
next  year,  and  was  committed  in  consequence  to  prison.  He  came 
to  the  third  parliament  with  a  determination  to  make  the  court 
sensible  of  his  power,  and  possibly  with  some  real  zeal  for  the 
liberties  of  his  country.  But  patriotism  unhappily,  in  his  self- 
interested  and  ambitious  mind,  was  the  seed  sown  among  thorns. 
He  had  never  lost  sight  of  his  hopes  from  the  court ;  even  a  tem- 
porary reconciliation  with  Buckingham  had  been  effected  in  1627, 
which  the  favourite's  levity  soon  broke ;  and  he  kept  up  a  close 
connexion  with  the  treasurer  Weston.  Always  jealous  of  a  rival, 
he  contracted  a  dislike  for  sir  John  Eliot,  and  might  suspect  that 
he  was  likely  to  be  anticipated  by  that  more  distinguished  patriot 
in  royal  favours.  The  hour  of  Wentworth's  glory  was  when 
Charles  assented  to  the  Petition  of  Bight,  in  obtaining  which,  and 
in  overcoming  the  king's  chicane  and  the  hesitation  of  the  lords,  he 
had  been  pre-eminently  conspicuous.  From  this  moment  he  started 
aside  from  the  path  of  true  honour ;  and,  being  suddenly  elevated 
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to  the  peerage  and  a  great  post,  the  presidency  of  the  council  of 
the  North,  commenced  a  splendid  but  baleful  career,  that  terminated 
at  the  scaffold.  After  this  fatal  apostasy  he  not  only  lost  all 
solicitude  about  those  liberties  which  the  Petition  of  Kight  had 
been  designed  to  secure,  but  became  their  deadliest  and  most 
shameless  enemy. 

The  council  of  the  North  was  erected  by  Henry  VIII.  after  the 
suppression  of  the  great  insurrection  of  1536.  It  had  a  criminal 
jurisdiction  in  Yorkshire  and  the  four  more  northern  counties,  as 
to  riots,  conspiracies,  and  acts  of  violence.  It  had  also,  by  its 
original  commission,  a  jurisdiction  in  ciyil  suits,  where  either  of 
the  parties  were  too  poor  to  bear  the  expenses  of  a  process  at 
common  law ;  in  which  case  the  council  might  determine,  as  it 
seems,  in  a  sunmiary  manner,  and  according  to  equity.  But  this 
latter  authority  had  been  held  illegal  by  the  judges  under  Elizabeth. 
In  fact,  the  lawfulness  of  this  tribunal  in  any  respect  was,  to  say 
the  least,  highly  problematical.  It  was  regulated  by  instructions 
issued  from  time  to  time  under  the  great  seal.  Wentworth  spared 
no  pains  to  enlarge  the  jurisdiction  of  his  court.  A  commission 
issued  in  1632,  empowering  the  coimcil  of  the  North  to  hear  and 
determine  all  offences,  misdemeanors,  suits,  debates,  controversies, 
demands,  causes,  things,  and  matters  whatsoever  therein  contained, 
within  certain  precincts,  namely,  from  the  Humber  to  the  Scots 
frontier.  They  were  specially  appointed  to  hear  and  determine 
divers  offences,  according  to  the  course  of  the  star-chamber, 
whether  provided  for  by  act  of  parliament  or  not ;  to  hear  com- 
plaints according  to  the  rules  of  the  court  of  chancery,  and  stay 
proceedings  at  common  law  by  injunction;  to  attach  persons  by 
their  Serjeant  In  any  part  of  the  realm. 

These  inordinate  powers,  the  soliciting  and  procuring  of  which, 
especially  by  a  person  so  well  versed  in  the  laws  and  constitution, 
appears  to  be  of  itself  a  sufficient  ground  for  impeachment,  were 
abused  by  Strafford  to  gratify  his  own  pride,  as  well  as  to  intimi- 
date the  opposers  of  arbitrary  measures.  Proofs  of  this  occur  in 
the  prosecution  of  sir  David  Foulis,  in  that  of  Mr.  Bellasis,  in  that 
of  Mr.  Maleverer,  for  the  circumstances  of  which  I  refer  the  reader 
to  more  detailed  history. 

Without  resigning  his  presidency  of  the  northern  council,  Went- 
worth was  transplanted  in  1633  to  a  still  more  extensive  sphere,  as 
lord-deputy  of  Ireland.  This  was  the  great  scene  on  which  he 
played  his  part :  it  was  here  that  he  found  abundant  scope  for  his 
commanding  energy  and  imperious  passions.  The  Bichelieu  of 
that  island,  he  made  it  wealthier  in  the  midst  of  exactions,  and, 
one  might  almost  say,  happier  in  the  midst  of  oppressions.  He 
curbed  subordinate  tyranny;  but  his  own  left  a  sting  behind  it 
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that  soon  spread  a  deadly  poison  over  Ireland.  But  of  his  merits 
and  his  injustice  towards  that  nation  I  shall  find  a  better  occasion 
to  speak.  Two  well-known  instances  of  his  despotic  conduct  in 
respect  of  single  persons  may  just  be  mentioned :  the  deprivation 
and  imprisonment  of  the  lord  chancellor  Loftus  for  not  obeying  an 
order  of  the  privy  council  to  make  such  a  settlement  as  they  pre- 
scribed on  his  son's  marriage — ^a  stretch  of  interference  with  private 
concerns  which  was  aggravated  by  the  suspected  familiarity  of  the 
lord-deputy  with  the  lady  who  was  to  reap  advantage  from  it ;  and, 
secondly,  the  sentence  of  death  passed  by  a  council  of  war  on  lord 
Mountnorris,  in  Strafford's  presence,  and  evidently  at  his  instiga- 
tion, on  account  of  some  very  slight  expressions  which  he  had  used 
in  private  society.  Though  it  was  never  the  deputy's  intention  to 
execute  this  judgment  of  his  slaves,  but  to  humiliate  and  trample 
upon  Mountnorris,  the  violence  and  indecency  of  his  conduct  in  it, 
his  long  persecution  of  the  unfortunate  prisoner  after  the  sentence, 
and  his  glorying  in  the  act  at  all  times,  and  even  on  his  own  trial, 
are  irrefragable  proofs  of  such  vindictive  bitterness  as  ought,  if 
there  were  nothing  else,  to  prevent  any  good  man  from  honouring 
his  memory. 

§  16.  The  haughty  and  impetuous  primate  found  a  congenial 
spirit  in  the  lord-deputy.  They  unbosom  to  each  other,  in  their 
private  letters,  their  ardent  thirst  to  promote  the  king's  service  by 
measures  of  more  energy  than  they  were  permitted  to  exercise. 
Do  we  think  the  administration  of  Charles  during  the  interval  ef 
parliaments  rash  and  violent  ?  They  tell  us  it  was  over-cautious 
and  slow.  Do  we  revolt  from  the  severities  of  the  star-chamber  ? 
^Jb  Laud  and  Strafford  they  seemed  the  feebleness  of  excessive 
lenity.  Do  we  cast  on  the  crown-lawyers  the  reproach  of  having 
betrayed  their  country's  liberties  ?  We  may  find  that,  with  their 
utmost  servility,  they  fell  far  behind  the  expectations  of  the  court, 
and  their  scruples  were  reckoned  the  chief  shackles  on  the  half- 
emancipated  prerogative. 

The  system  which  Laud  was  longing  to  pursue  in  England,  and 
which  Strafford  approved,  is  frequently  hinted  at  by  the  word 
Thorough.  "  For  the  state,"  says  he,  "  indeed,  my  lord,  I  am  for 
Thorough ;  for  I  see  that  both  thick  and  thin  stay  somebody,  where 
I  conceive  it  should  not,  and  it  is  impossible  to  go  thorough  alone." 

The  cruelties  exercised  on  Prynne  and  his  associates  have 
generally  been  reckoned  among  the  great  reproaches  of  the  primate. 
It  has  sometimes  been  insinuated  that  they  were  rather  the  act 
of  other  counsellors  than  his  own.  But  his  letters,  as  too  often 
occurs,  belie  this  charitable  excuse.  He  expresses  in  them  no 
sort  of  humane  sentiment  towards  these  unfortunate  men,  but  the 
utmost  indignation  at  the  oscitancy  of  those  in  power,  which 
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connived  at  the  public  demonstrations  of  sympathy.  "A  little 
more  quickness,"  he  says,  "in  the  government  would  cure  this 
itch  of  libelling.  But  what  can  you  think  of  Thorough  when  there 
shall  be  such  slips  in  business  of  consequence  ?  What  say  you  to 
it,  that  Prynne  and  his  fellows  should  be  suffered  to  talk  what  they 
pleased  while  they  stood  in  the  pillory,  and  win  acclamations  from 
the  people,"  &c.  ? 

It  is,  however,  remarkable  that,  with  all  Strafford's  endeavours  to 
render  the  king  absolute,  he  did  not  intend  to  abolish  the  use  of 
parliaments.  This  was  apparently  the  aim  of  Charles ;  but  l^is 
able  minister  entertained  very  different  views.  He  urged  accord- 
ingly the  convocation  of  one  in  Ireland,  pledging  himself  for  the 
experiment's  success.  And  in  a  letter  to  a  friend,  after  praising  all 
that  had  been  done  in  it,  "  Happy  it  were,"  he  proceeds,  **  if  we 
might  live  to  see  the  like  in  England."  But  let  it  not  be  hastily 
conceived  that  Strafford  was  a  friend  to  the  necessary  and  ancient 
privileges  of  those  assemblies  to  which  he  owed  his  rise.  A 
parliament  was  looked  upon  by  him  as  a  mere  instrument  of  the 
prerogative.  Hence  he  was  strongly  against  permitting  any  mutual 
understanding  among  its  members,  by  which  they  might  form 
themselves  into  parties,  and  acquire  strength  and  conBdence  by 
previous  concert.  Acting  on  this  principle,  he  kept  a  watch  on  the 
Irish  parliament  to  prevent  those  intrigues  which  his  experience  in 
England  had  taught  him  to  be  the  indispensable  means  of  obtaining 
a  control  over  the  crown.  Thus  fettered  and  kept  in  awe,  no  one 
presuming  to  take  a  lead  in  debate  from  uncertainty  of  support, 
parliaments  would  have  become  such  mockeries  of  their  venerable 
name  as  the  joint  contempt  of  the  court  and  nation  must  soon  have 
annihilated.  Yet  so  difl&cult  is  it  to  preserve  this  dominion  over 
any  representative  body,  that  the  king  judged  far  more  discreetly 
than  Strafford  in  desiring  to  dispense  entirely  with  their  attendance. 

§  17.  It  was  perfectly  consonant  to  Laud's  temper  and  principles 
of  government  to  extirpate,  as  far  as  in  him  lay,  the  lurking  seeds 
of  disaffection  to  the  Anglican  church.  But  the  course  he  followed 
could  in  nature  have  no  other  tendency  than  to  give  them  nourish- 
ment. His  predecessor  Abbot  had  perhaps  connived  to  a  limited 
extent  at  some  irregularities  of  discipline  in  the  puritanical  clergy. 
His  hatred  to  popery  and  zeal  for  Calvinism,  which  undoubtedly 
were  narrow  and  intolerant,  as  well  as  his  avowed  disapprobation 
of  those  churchmen  who  preached  up  arbitrary  power,  gained  for 
this  prelate  the  favour  of  the  party  denominated  puritan.  In  all 
these  respects  no  man  could  be  more  opposed  to  Abbot  than  his 
successor.  Besides  reviving  the  prosecutions  for  nonconformity  in 
their  utmost  strictness,  wherein  many  of  the  other  bishops  vied 
with  their  primate,  he  most  injudiciously,  not  to  say  wickedly. 
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endeavoured,  by  innovations  of  his  own,  and  by  exciting  alarms  in 
the  susceptible  consciences  of  pious  men,  to  raise  up  new  victims 
whom  he  might  oppress.  Those  who  made  any  difficulty  about  his 
novel  ceremonies,  or  even  who  preached  on  the  Calvinistic  side, 
were  harassed  by  the  high-commission  court  as  if  they  had  been 
actual  schismatics.  The  most  obnoxious,  if  not  the  most  indefensible, 
of  these  prosecutions  were  for  refusing  to  read  what  was  called  the 
the  Book  of  Sports ;  namely,  a  proclamation,  or  rather  a  renewal  of 
that  issued  in  the  late  reign,  that  certain  feasts  or  wakes  might  be 
kept,  and  a  great  variety  of  pastimes  used  on  Sundays  after  evening 
service.  This  was  reckoned,  as  I  have  already  observed,  one  of  the 
tests  of  Puritanism.  But  whatever  superstition  there  might  be  in 
that  party's  judaical  observance  of  the  day  they  called  the  sabbath, 
it  was  in  itself  preposterous,  and  tyrannical  in  its  intention,  to 
enforce  the  reading  in  churches  of  this  licence,  or  rather  recom- 
mendation, of  festivity.  The  precise  clergy  refused  in  general  to 
comply  with  the  requisition,  and  were  suspended  or  deprived  in 
consequence. 

The  resolution  so  evidently  taken  by  the  court  to  admit  of  no 
half-conformity  in  religion,  especially  after  Laud  had  obtained  an 
unlimited  sway  over  the  king's  mind,  convinced  the  puritans  that 
England  could  no  longer  afford  them  an  asylum.  The  state  of 
Europe  was  not  such  as  to  encourage  their  emigration,  though 
many  were  well  received  in  Holland.  But,  turning  their  eyes  to 
the  newly-discovered  regions  beyond  the  Atlantic  Ocean,  they  saw 
a  secure  place  of  refuge  from  present  tyranny,  and  a  'boundless 
prospect  for  future  hope.  They  obtained  from  the  crown  the 
charter  of  Massachusetts  Bay  in  1629.  About  three  hundred  and 
fifty  persons,  chiefly  or  wholly  of  the  independent  sect,  sailed 
with  the  first  fleet.  So  many  followed  in  the  subsequent  years 
that  these  New  England  settlements  have  been  supposed  to  have 
drawn  near  half  a  million  of  money  from  the  mother-country 
before  the  civil  wars.  Men  of  a  higher  rank  than  the  first  colonists, 
and  now  become  hopeless  alike  of  the  civil  and  religious  liberties 
of  England,  men  of  capacious  and  commanding  minds,  formed  to 
be  the  legislators  and  generals  of  an  infant  republic,  the  wise  and 
cautious  lord  Say,  the  acknowledged  chief  of  the  independent  sect ; 
the  brave,  open,  and  enthusiastic  lord  Brook  ;  sir  Arthur  Haslerig ; 
Hampden,  ashamed  of  a  country  for  whose  rights  he  had  fought 
alone ;  Cromwell,  panting  with  energies  that  he  could  neither 
control  nor  explain,  and  whose  unconquerable  fire  was  still  wrapped 
in  smoke  to  every  eye  but  that  of  his  kinsman  Hampden,  were 
preparing  to  embark  for  America,  when  Laud,  for  his  own  and  his 
master's  curse,  procured  an  order  of  council  to  stop  their  departure. 
Besides  the    reflections  which  such  an  instance    of  destructive 
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infatuation  must  suggest,  there  are  two  things  not  unworthy  to 
he  remarked  :  first,  that  these  chiefs  of  the  puritan  sect,  far  from 
entertaining  those  schemes  of  overturning  the  government  at  home 
that  had  heen  imputed  to  them,  looked  only  in  1638  to  escape  from 
imminent  tyranny ;  and,  secondly,  that  the  views  of  the  archhishop^ 
were  not  so  much  to  render  the  church  and  crown  secure  from  the 
attempts  of  disafifected  men,  as  to  gratify  a  malignant  humour  by 
persecuting  them. 

§  18.  These  severe  proceedings  of  the  court  and  hierarchy  became 
more  oi^ous  on  account  of  their  suspected  leaning,   or  at  least 
notorious  indulgence,  towards  popery.     With  some  fluctuations, 
according  to  circumstances  or  changes  of  influence  in  the  council, 
the  policy  of  Charles  was  to  wink  at  the  domestic  exercise  of  the 
catholic  religion,  and  to  admit  its  professors  to  pay  compositions 
for  recusancy  which  were  not  regularly  enforced.    The  favour  of 
the  administration,  as  well  as  the  antipathy  that  every  parliament 
had  displayed  towards  them,  not  unnaturally  rendered  the  catholics, 
for  the  most  part,  assertors  of  the  king's  arbitrary  power.     This 
again  increased  the  popular  prejudice.     But  nothing  excited  so 
much  alarm  as  the  perpetual  conversions  to  their  faith.    These  had 
not  been  quite  unusual  in  any  age  since  the  Reformation,  though 
the  balance  had  been  very  much  inclined  to  the  opposite  side. 
They  became,  however,  under  Charles  the  news  of  every  day ; 
protestant  clergymen  in  several  instances,  but  especially  women  of 
rank,  becoming  proselytes  to  a  religion  so  seductive  to  the  timid 
reason  and  susceptible  imagination  of  that  sex.    Moreover  all  the 
innovations  of  the  school  of  Laud  were  so  many  approaches,  in  the 
exterior  worship  of  the  church,  to  the  Roman  model.     Pictures 
were  set  up  or  repaired ;  the  communion-table  took  the  name  of 
an  altar ;  it  was  sometimes  made  of  stone  ;  obeisances  were  made 
to  it ;  the  crucifix  was  sometimes  placed  upon  it ;  the  dress  of  the 
officiating  priests  became  more  gaudy ;  churches  were  consecrated 
with  strange  and  mystical  pageantry.     These  petty  superstitions, 
which  would  of  themselves  have  disgusted  a  nation  accustomed  to 
despise  as  well  as  abhor  the  pompous  rites  of  the  catholics,  became 
more  alarming  from  the  evident  bias  of  some  leading  churchmen  to 
parts  of  the  Romish  theology.    The  doctrine  of  a  real  presence, 
distinguishable    only  by  vagueness    of  definition  from    that    of 
the  church  of  Rome,  was  generally  held.      Montagu,  bishop  of 
Chichester,  already  so  conspicuous,  and  justly  reckoned  the  chief 
of  the  Romanising  faction,  went  a  considerable  length  towards 
admitting  the  invocation  of  saints;  prayers  for  the  dead,  which 
lead  naturally  to  the  tenet  of  purgatory,  were  vindicated  by  many ; 
in  fact,  there  was  hardly  any  distinctive  opinion  of  the  church  of 
Borne  which  had  not  its  abettors  among  the  bishops,  or  those  who 
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wrote  under  their  patronage.  The  practice  of  auricular  confession, 
which  an  aspiring  clergy  must  so  deeply  regret,  was  frequently 
inculcated  as  a  duty.  And  Laud  gave  just  offence  by  a  public 
declaration  that  in  the  disposal  of  benefices  he  should,  in  equal 
degrees  of  merit,  prefer  single  before  married  priests.  They 
incurred  scarcely  less  odium  by  their  dislike  of  the  Galvinistic 
system,  and  by  what  ardent  men  construed  into  a  dereliction  of  the 
protestant  cause,  a  more  reasonable  and  less  dangerous  theory  on 
the  nature  and  reward  of  human  virtue  than  that  which  the 
fanatical  and  presumptuous  spirit  of  Luther  had  held  forth  as  the 
most  fundamental  principle  of  his  Reformation. 

It  must  be  confessed  that  these  English  theologians  were  less 
favourable  to  the  papal  supremacy  than  to  most  other  distinguish- 
ing tenets  of  the  catholic  church.  Yet  even  this  they  were  inclined 
to  admit  in  a  considerable  degree,  as  a  matter  of  positive,  though 
not  divine,  institution ;  content  to  make  the  doctrine  and  discipline 
of  the  fifth  century  the  rule  of  their  bastard  reform.  An  extreme 
reverence  for^what  they  called  the  primitive  church  had  been  the 
source  of  their  errors.  The  first  reformers  had  paid  little  regard  to 
that  authority.  But  as  learning,  by  which  was  then  meant  an 
acquaintance  with  ecclesiastical  antiquity,  grew  more  general  in 
the  church,  it  gradually  inspired  more  respect  for  itself;  and 
men*s  judgment  in  matters  of  religion  came  to  be  measured  by  the 
quantity  of  their  erudition.  The  sentence  of  the  early  writers, 
including  the  fifth  and  perhaps  sixth  centuries,  if  it  did  not  pass 
for  infallible,  was  of  prodigious  weight  i^^^toversy.  No  one  in 
the  English  church  seems  to  hav^^f^ffiuteoNso  much  towards 
this  relapse  into  superstition  as  ^Rorews,  bishop  of  Winchester,  a 
man  of  eminent  learning  in  this  kind,  who  may  be  reckoned  the 
founder  of  the  school  wherein  Laud  w$is  the  most  prominent 
disciple. 

A  characteristic  tenet  of  this  party  was,  as  I  have  already 
observed,  that  episcopal  government  was  indispensably  requisite  to 
a  Christian  church.  Hence  they  treated  the  presbyterians  with 
insolence  abroad  and  severity  at  home. 

It  is  alleged  by  one  who  had  much  access  to  Laud,  that  his 
object  in  these  accommodations  was  to  draw  over  the  more  moderate 
Romanists  to  the  English  church,  by  extenuating  the  differences 
of  her  faith,  and  rendering  her  worship  more  palatable  to  their 
prejudices.*  There  was,  however,  good  reason  to  suspect,  from  the 
same  writer's  account,  that  some  leading  ecclesiastics  entertained 
schemes  of  a  complete  re-union ;  and  later  discoveries  have 
abundantly  confirmed  this  suspicion. 
§  19.  The  catholics  did  not  fail  to  anticipate  the  most  favourable 

>  Heylen's  Life  of  Laud,  890. 
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consequences  from  this  turn  in  the  church.    The  Clarendon  State 
Papers,  and  many  other  documents,  contain  remarkable  proofs  of 
their  sanguine  and  not  unreasonable  hopes.      Weston  the  lord 
treasurer,  and  Cottington,  were  already  in  secret  of  their  persua- 
sion;   though  the  former  did  not  take  much  pains  to    promote 
their  interests.      No  one,  however,  showed  them  such  decided 
favour  as  secretary  Windebank,  through  whose  hands  a  corre- 
spondence was  carried  on  with  the  court  of  Kome  by  some  of  its 
agents.     They  exult  in  the  peaceful  and  flourishing  state  of  their 
religion  in  England  as  compared  with  former  times.    But  these 
letters  contain  a  partial  representation ;  that  is,  they  impute  to  the 
Anglican  clergy  in  general  what  was  only  true  of  a  certain  number. 
Their  aim  was  to  inspire  the  court  of  Kome  with  more  favourable 
views  of  that  of  England,  and  thus  to  pave  the  way  for  a  per- 
mission of  the  oath  of  allegiance,  at  least  with  some  modification 
of  its  terms.     Such  flattering  tales  naturally  excited  the  hopes  of 
the  Vatican,  and  contributed  to  the  mission  of  Panzani,  who  was 
instructed  to  feel  the  pulse  of  the  nation,  and  conmiunicate  more 
unbiassed  information  to  his  court  than  could  be  expected  from  the 
English  priests.     He  confirmed,  by  his  letters,  the  general  truth  of 
the  former  statements,  as  to  the  tendency  of  the  Anglican  church, 
and  the  favourable  dispositions  of  the  court.     The  king  received 
him  secretly,  but  with  much  courtesy  ;  the  queen  and  the,  catholic 
ministers,  Cottington  and  Windebank,  with  unreserved  confidence. 
The  two  latter  indeed  commenced  a  negotiation  for  the  recon- 
ciliation of  the  church  of  England  with  that  of  Pome.    Bishop 
Montagu  soon  made  himself  a  party,  and  had  several  interviews 
with  Panzani.     He  professed  the  strongest  desire  for  a  union,  and 
added,  that  he  was  satisfied  both  the  archbishops,  the  bishop  of 
London,  and  several  others  of  that  order,  besides  many  of  the 
inferior  clergy,  were  prepared  to  acknowledge  the  spiritual  supre- 
macy of  the  holy  see ;  there  being  no  method  of  ending  contro- 
versies but  J>y  recurring  to  some  centre  of  ecclesiastical  unity. 
But  the  negotiation  came  to  nothing.    It  appears  almost  certain 
that  Montagu  made  too  free  with  the  name  of  the  archbishop,  and 
probably  of  many  others ;  and  it  is  well  worthy  of  remark,  that 
the  popish  party  did  not  entertain  any  sanguine  hopes  of  the 
king's  conversion.    The  court  of  Pome,  however,  omitted  no  token 
of  civility  or  good-will  to  conciliate  our  king's  favour.    Besides 
expressions  of  paternal  kindness  which  Urban  lavished  on  him, 
cardinal  Barberini  gratified  his  well-known  taste  by  a  present  of 
pictures.     Charles  showed  a  due  sense  of  these  courtesies.    The 
prosecutions  of  recusants  were  absolutely  stopped,  by  cashiering  the 
pursuivants  who  had  been  employed  in  the  odious  office  of  detect- 
ing them.    It  was  arranged  that  reciprocal  diplomatic  relations 
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should  be  established,  and  consequently  that  an  English  agent 
should  constantly  reside  at  the  court  of  Rome,  by  the  nominal 
appointment  of  the  queen,  but  empowered  to  conduct  the  various 
negotiations  in  hand. 

§  20.  This  exceeding  boldness  of  the  catholic  party,  and  their 
success  in  conversions,  which  were,  in  fact,  less  remarkable  for 
their  number  than  for  the  condition  of  the  persons,  roused  the 
primate  himself  to  some  apprehension.  He  preferred  a  formal  com- 
plaint to  the  king  in  council  against  the  resort  of  papists  to  the  queen's 
chapel,  and  the  insolence  of  some  active  zealots  about  the  court. 
Henrietta,  who  had  courted  his  friendship,  and  probably  relied 
on  his  connivance,  if  not  support,  seems  never  to  have  forgiven  this 
unexpected  attack.  Laud  gave  another  testimony  of  his  unabated 
hostility  to  popery  by  republishing  with  additions  his  celebrated 
conference  with  the  Jesuit  Fisher,  a  work  reckoned  the  great 
monument  of  his  learning  and  controversial  acumen.  This  con- 
ference had  taken  place  many  years  before,  at  the  desire  and  in  the 
presence  of  the  countess  of  Buckingham,  the  duke's  mother.  Those 
who  are  conversant  with  literary  and  ecclesiastical  anecdote  must 
be  aware,  that  nothing  was  more  usual  in  the  seventeenth  century 
than  such  single  combats  under  the  eye  of  some  fair  lady,  whose 
religious  faith  was  to  depend  upon  the  victory. 

§  21.  At  this  time  Chillingworth  had  been  induced,  like  so  many 
others,  to  pass  over  to  the  Roman  church.  The  act  of  transition,  it 
may  be  observed,  from  a  system  of  tenets  wherein  men  had  been 
educated,  was  in  itself  a  vigorous  exercise  of  free  speculation,  and 
might  be  termed  the  suicide  of  private  judgment.  But  in  Chilling- 
worth's  restless  mind  there  was  an  inextinguishable  scepticism  that 
no  opiates  could  subdue ;  yet  a  scepticism  of  that  species  which  be- 
longs to  a  vigorous,  not  that  which  denotes  a  feeble,  understanding. 
Dissatisfied  with  his  new  opinions,  of  which  he  had  never  been 
really  convinced,  he  panted  to  breathe  the  freer  air  of  protestantism, 
and,  after  a  long  and  anxious  investigation,  returned  ta  the  English 
church.  He  well  redeemed  any  censure  that  might  have  been 
thrown  on  him,  by  his  great  work  in  answer  to  the  Jesuit  Knott, 
entitled  The  Religion  of  Protestants  a  Safe  Way  to  Salvation.  In 
the  course  of  his  reflections  he  had  perceived  the  insecurity  of 
resting  the  Reformation  on  any  but  its  original  basis,  the  inde- 
pendency of  private  opinion.  This,  too,  he  asserted  with  a  fearless- 
ness and  consistency  hitherto  little  known,  even  within  the  pro- 
testant  pale ;  combining  it  with  another  principle,  which  the  zeal  of 
the  early  reformers  had  rendered  them  unable  to  perceive,  and  for 
want  of  which  the  adversary  had  perpetually  discomfited  them, 
namely,  that  the  errors  of  conscientious  men  do  not  forfeit  the 
favour  of  God.     This  endeavour  to  mitigate  the  dread  of  forming 
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mistaken  judgments  in  religion  runs  through  the  whole  work  of 
Chillingworth,  and  marks  him  as  the  founder,  in  this  country,  of 
what  has  heen  called  the  latitudinarian  school  of  theology.  In  this 
view,  which  has  practically  been  the  most  important  one  of  the 
controversy,  it  may  pass  for  an  anticipated  reply  to  the  most 
brilliant  performance  on  the  opposite  side,  the  History  of  the 
Variations  of  Protestant  Churches ;  and  those  who  from  a  delight 
in  the  display  of  human  intellect,  or  from  more  serious  motives  of 
inquiry,  are  led  to  these  two  masterpieces,  will  have  seen,  perhaps, 
the  utmost  strength  that  either  party,  in  the  great  schism  of  Chris- 
tendom, has  been  able  to  put  forth. 

§  22.  The  latitudinarian  principles  of  Chillingworth  appear  to 
have  been  confirmed  by  his  intercourse  with  a  man,  6f  whose 
capacity  his  contemporaries  entertained  so  high  an  admiration,  that 
he  acquired  the  distinctive  appellation  of  the  Ever-memorable  John 
Hales.     This  testimony  of  so  many  enlightened  men  is  not  to  be 
disregarded,  even  if  we  should  be  of  opinion  that  the  writings  of 
Hales,  though  abounding  with  marks  of  an  imshackled  mind,  do 
not  quite  come  up  to  the  promise  of  his  name.    He  had,  as  well 
as  Chillingworth,  borrowed  from  Leyden,  perhaps  a  little  from 
Bacow,  a  tone  of  thinking  upon  some  doctrinal  points,  as  yet  nearly 
unknown,  and  therefore  highly  obnoxious,  in  England.      More 
hardy  than  his  friend,  he  wrote  a  short  treatise  on  schism,  which 
tended,  in  pretty  blunt  and  unlimited  language,  to  overthrow  the 
scheme  of  authoritative  decisions  in  any  church,  pointing  at  the 
imposition  of  unnecessary  ceremonies  and  articles- of  faith  as  at 
once  the  cause  and  the  apology  of  separation.    This,  having  been 
circulated  in  manuscript,  came  to  the  knowledge  of  Laud,  who  sent 
for  Hales  to  Lambeth,  and  questioned  him  as  to  his  opinions  on 
that  matter.    Hales,  though  willing  to  promise  that  he  would  not 
publish  the  tract,  receded  not  a  jot  from  his  free  notions  of  eccle- 
siastical power ;  which  he  again  advisedly  maintained  in  a  letter  to 
the  archbishop,  now  printed  among  his  works.    The  result  was 
equally  honourable  to  both  parties ;  Laud  bestowing  a  canonry  of 
Windsor  on  Hales,  which,  after  so  bold  an  avowal  of  his  opinion, 
he  might  accept  without  the  slightest  reproach.    A  behaviour  so 
liberal  forms  a  singular  contrast  to  the  rest  of  this  prelate's  history; 
It  is  a  proof,  no  doubt,  that  he  knew  how  to  set  such  a  value  on 
great  abilities  and  learning,  as  to  forgive  much  that  wounded  his 
pride.     But  besides  that  Hales  had  not  made  public  this  treatise 
on  schism,  for  which  I  think  he  could  not  have  escaped  the  high- 
commission  court,  he  was  known  by  Laud  to  stand  far  aloof  from 
the  Calvinistic  sectaries,  having  long  since  embraced  in  their  full 
extent  the  principles  of  Episcopius,  and  to  mix  no  alloy  of  political 
faction  with  the  philosophical  hardiness  of  his  speculations. 

BT.  C.  H.  B.  ^ 
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These  two  remarkable  ornaments  of  the  English  church,  who 
dwelt  apart  like  stars,  to  use  the  fine  expression  of  a  living  poet, 
from  the  vulgar  bigots  of  both  her  factions,  were  accustomed  to 
meet,  in  the  society  of  some  other  eminent  persons,  at  the  house  of 
lord  Falkland,  near  Burford.  One  of  those,  who,  then  in  a  ripe 
and  learned  youth,  became  afterwards  so  conspicuous  a  name  in 
our  annals  and  our  literature,  Mr.  Hyde,  the  chosen  bosom-friend  of 
his  host,  has  dwelt  with  affectionate  remembrance  on  the  conversa- 
tions of  that  mansion.  His  marvellous  talent  of  delineating  cha- 
racter— a  talent,  I  think,  unrivalled  by  any  writer  (since,  combining 
the  bold  outline  of  the  ancient  historians  with  the  analytical 
minuteness  of  De  Eetz  and  St.  Simon,  it  produces  a  higher  effect 
than  either) — ^is  never  more  beautifully  displayed  than  in  that  part 
of  the  memoirs  of  his  life  where  Falkland,  Hales,  Chillingworth, 
and  the  rest  of  his  early  friends,  pass  over  the  scene. 

§  23.  For  almost  thirty  ensuing  years  Hyde  himself  becomes  the 
companion  of  our  historical  reading.  Seven  folio  volumes  contain 
his  History  of  the  Rebellion,  his  Life,  and  the  Letters,  of  which  a 
large  portion  are  his  own.^  We  contract  an  intimacy  with  an 
author  who  has  poured  out  to  us  so  much  of  his  heart.  Though 
lord  Clarendon^s  chief  work  seems  to  me  not  accurately  styled  a 
history,  belonging  rather  to  the  class  of  memoirs,  yet  the  very 
reasons  of  this  distinction,  the  long  circumstantial  narrative  of 
events  wherein  he  was  engaged^  and  the  slight  notice  of  those 
which  he  only  learnt  from  others,  render  it  more  interesting,  if  not 


•  The  genuine  text  of  tiie  History  haa  himdred  yarlatlonswhldi  affect  the  sense, 

only  been  published  In  1826.    A  story,  as  Introduced  from  one  motiye  or  another. 

Is  well  known,  obtained  circulation  within  and  directly  contrary  to  the  laws  of  literary 

thirty  years  after  its  first  appearance,  that  integrity.     The    long    passages    Inserted 

the  manuscript  had  been  materially  altered  in  the  KppeodixsB  to  several  volumes  <^ 

or    interpolated.     This    was    positively  this  edition  contain  surely  historieal  facts 

denied,  and  supposed  to  be  whoUy  dis-  that  had  been    suppressed.     And,  even 

proved.    It  turns  out  however  that,  like  with  respect  to  subordinate   alterations, 

many  other  anecdotes,  it  had  a  otmsider-  made  for  the  purpose  of  softening  traits  of 

able  basis  of  truth,  though  with  various  the  author's  angry  temper,  or  ccHrrectlng 

erroneous  additions,  and  probably  wilful  his  mistakes,  the  general  effect  of  taking 

misrepresentations.  For  though  the  worthy  such  liberties  with  a  work  is  to  give  It 

editor  of  the  original  Humuscript  endea»  an  undue  credit  in  the  eyes  of  the  public, 

vours,  not  quite  necessarily,  to  excuse  ot  and  to  induce  moi  to  believe  matters  upon 

Justify  the  original  editors  (who  seem  to  the  writer's  testimony,  which  they  would 

have  been  Sprat  and  Aldrich,  with  the  not  have  done  so  readily  if  his  errors  had 

sanction  probably  of  lords  Clarendon  and  been  &lrly  laid  before  them,    dareodon 

Bochester,  the  historian's  sons)  for  what  indeed  is  so  strangely  loose  in  expression 

they  did,  and  even  singularly  asserts  that  as  well  as  incorrect  in  statement,  that  it 

"  the  present  collation  satisfactorily  proves  would  have  been  impossible  to  remove  his 

that  they  have  in  no  one  instance  added,  jhults  of  thie.ldnd  without  writing  again 

suppressed,  or  altered  any  historical  fSact"  half  the  History;  but  it  Is  certain  that 

(Adver.  to  edit.  1828,  p.  v.),  yet   it  is  great  trouble  was  very  unduly  taken  to 

certain  that,  besides  the  perpetual  imperti-  lighten  their  Impresslofi  upon  the  world, 
nence  of  mending  the  style,  there  are  several 
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more  authentic.  Conformably  to  human  feelings,  thongh  against 
the  mles  of  historical  composition,  it  bears  the  continual  impress  of 
an  intense  concern  abont  what  he  relates.  This  depth  of  personal 
interest  nnited  frequently  with  an  eloquence  of  the  heart  and 
imagination  that  struggles  through  an  involved,  incorrect,  and 
artificial  diction,  makes  it,  one  would  imagine,  hardly  possible  for 
those  most  alien  from  his  sentiments  to  read  his  writings  without 
some  portion  of  sympathy.  But  they  are  on  this  account  not  a 
little  dangerous  to  the  soundness  of  our  historical  conclusions ;  the 
prejudices  of  Clarendon,  and  his  negligence  as  to  truth,  being  full  as 
striking  as  his  excellencies,  and  leading  him  not  only  into  many 
erroneous  judgments,  but  into  frequent  inconsistencies. 

These  inconsistencies  are  nowhere  so  apparent  as  in  the  first  or 
introductory  book  of  his  History,  which  professes  to  give  a  general 
•  view  of  the  state  of  affairs  before  the  meeting  of  the  long  parlia- 
ment. It  is  certainly  the  most  defective  part  of  his  work.  A 
strange  mixture  of  honesty  and  disingenuousness  pervades  all  he 
has  written  of  the  early  years  of  the  king^s  reign ;  retracting,  at 
least  in  spirit,  in  almost  every  page  what  has  been  said  in  the 
last,  from  a  constant  fear  that  he  may  have  admitted  so  much 
against  the  government  as  to  make  his  readers  impute  too  little 
blam&  to  those  who  opposed  it.  Thus,  after  freely  censuring  the 
exactions  of  the  crown,  whether  on  the  score  of  obsolete  prerogative 
or  without  any  just  pretext  at  all,  especially  that  of  ship-money, 
and  confessing  that  **  those  foundations  of  right,  by  which  men 
valued  their  security,  were  never,  to  the  apprehension  and  under- 
standing of  wise  men,  in  more  danger  of  being  destroyed,"  he  turns 
to  dwell  on  the  prosperous  state  of  the  kingdom  during  this  period, 
''  enjoying  the  greatest  calm  and  the  fullest  measure  of  felicity  that 
any  people  in  any  age  for  so  long  time  together  have  been  blessed 
with,"  till  he  works  himself  up  to  a  strange  paradox,  that  '*  many 
wise  men  thought  it  a  time  wherein  those  two  adjuncts,  which 
Nerva  was  deified  for  uniting,  Imperium  et  Libertas,  were  as  well 
reconciled  as  is  possible." 

We  may  acknowledge  without  hesitation  that  the  kingdom 
had  grown  during  this  period  into  remarkable  prosperity  and 
affluence.  The  rents  of  land  were  very  considerably  increased,  and 
large  tracts  reduced  into  cultivation.  The  manufacturing  towns, 
the  seaports,  became  more-populous  and  flourishing.  The  metropolis 
increased  in  size  with  a  rapidity  that  repeated  proclamations  against 
new  buildings  could  not  restrain,  llie  country  houses  of  the 
superior  goitry  throughout  England  were  built  on  a  scale  which 
their  descendants,  even  in  days  of  more  redundant  affluence,  have 
seldom  ventured  to  emulate.  The  kingdom  was  indebted  for  this 
prosperity  to  the  spirit  and  industry  of  the  people,  to  the  laws 
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which  secure  the  commons  from  oppression,  and  which,  as  between 
man  and  man,  were  still  fairly  administered;  to  the  opening  of 
fresh  channels  of  trade  in  the  eastern  and  western  worlds  (rivulets, 
indeed,  as  they  seem  to  us  who  float  in  the  full  tide  of  modem 
commerce,  yet  at  that  time  no  slight  contributions  to  the  8tr€»Bim 
of  public  wealth) ;  but,  above  all,  to  the  long  tranquillity  of  the 
kingdom,  ignorant  of  the  sufferings  of  domestic,  and  seldom  much 
affected  by  the  privations  of  foreign,  war.  It  was  the  natural 
course  of  things  that  wealth  should  be  progressive  in  such  a  land. 
Extreme  tyranny,  such  as  that  of  Spain  in  the  Netherlands,  might, 
no  doubt,  have  turned  back  the  current.  A  less  violent  but  long-< 
continued  despotism,  such  as  has  existed  in  several  European, 
monarchies,  would,  by  the  corruption  and  incapacity  which  absolute 
governments  engender,  have  retarded  its  advance.  The  administra- 
tion of  Charles  was  certainly  not  of  the  former  description.  Yet  it 
would  have  been  an  excess  of  loyal  stupidity  in  the  nation  to  have 
attributed  their  riches  to  the  wisdom  or  virtue  of  the  court,  which 
had  injured  the  freedom  of  trade  by  monopolies  and  arbitrary 
proclamations,  and  driven  away  industrious  manu£etcturers  by 
persecution. 

If  we  were  to  draw  our  knowledge  from  no  other  book  than  lord 
Clarendon's  History  it  would  still  be  impossible  to  avoid  the 
inference  that  misconduct  on  the  part  of  the  crown,  and  more 
especially  of  the  church,  was  the  chief,  if  not  the  sole,  cause  of 
these  prevailing  discontents* 

§  24.  It  is  difficult  to  pronounce  how  much  longer  the  nation's 
signal  forbearance  would  have  held  out,  if  the  Scots  had  not 
precipitated  themselves  into  rebellion.  There  was  still  a  confident 
hope  that  parliament  must  soon  or  late  be  assembled,  and  it 
«eemed  equally  impolitic  and  unconstitutional  to  seek  redress  by 
any  violent  means.  The  patriots,  too,  had  just  cause  to  lament  the 
ambition  of  some  whom  the  court's  favour  subdued,  and  the  levity 
of  many  more  whom  its  vanities  allured.  But  the  unexpected 
success  of  the  tumultuous  rising  at  Edinburgh  against  the  service- 
book  revealed  the  impotence  of  the  English  government.  Destitute 
of  money,  and  neither  daring  to  ask  it  from  a  parliament,  nor  to 
extort  it  by  any  fresh  demand  from  the  people,  they  hesitated 
whether  to  employ  force  or  to  submit  to  the  insurgents.  In  the 
exchequer,  as  lord  Northumberland  wrote  to  Strafford,  there  was 
but  the  sum  of  200Z. ;  with  all  the  means  that  could  be  devised, 
not  above  110,0002.  could  be  raised;  the  magazines  were  all 
unfurnished,  and  the  people  were  so  discontented  by  reason  of  the 
multitude  of  projects  daily  imposed  upon  them,  that  he  saw 
reason  to  fear  a  great  part  of  them  would  be  readier  to  join  with 
the  Scots  than  to  draw  their  swords  in  the  king's  service.   Strafiford 
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biihself  dissuaded  a  war  in  such  circumstances,  though  hardly 
knowing  what  other  course  to  advise.  In  this  inuninent  necessity 
the  king  had  recourse  to  those  who  had  least  cause  to  repine  at  his 
administration.  The  catholic  gentry,  at  the  powerful  interference 
of  their  queen,  made  large  contributions  towa^  the  campaign  of 
1639. 

The  pacification,  as  it  was  termed,  of  Berwick,  in  the  summer 
of  1639,  has  been  represented  by  seyeral  historians  as  a  measure 
equally  ruinous  and  unaccountable.  That  it  was  so  far  ruinous  sis 
it  formed  one  link  in  the  chain  that  dragged  the  king  to  destruction, 
is  most  evident ;  but  it  was  both  inevitable  and  easy  of  explanation. 
The  treasury,  whatever  Clarendon  and  Hume  may  have  said,  was 
perfectly  bankrupt.  The  citizens  of  London,  on  being  urged  by 
the  council  for  a  loan,  had  used  as  much  evasion  as  they  dared. 
The  writs  for  ship-money  were  executed  with  greater  difficulty, 
several  sheriffs  willingly  acquiescing  in  the  excuses  made  by  their 
counties.  The  Scoots  were  enthusiastic,  nearly  unanimous,  and 
entire  masters  of  their  country.  The  English  nobility  in  general 
detested  the  archbishop,  to  whose  passion  they  ascribed  the  whole 
mischief,  and  feared  to  see  the  king  become  despotic  in  Scotland. 
If  the  terms  of  Charles's  treaty  with  his  revolted  subjects  were 
unsatisfactory  and  indefinite,  enormous  in  concession,  and  yet 
afibrding  a  pretext  for  new  encroachments,  this  is  no  more  than 
the  common  lot  of  the  weaker  side. 

There  was  one  possible,  though  not  under  all  the  circumstances 
very  likely,  method  of  obtaining  the  sinews  of  war — ^the  convocation 
of  parliament.  This  many,  at  least,  of  the  king's  advisers  appear 
to  have  long  desired,  could  they  but  have  vanquished  his  obstinate 
reluctance.  This  is  an  important  observation:  Charles,  and  he 
perhaps  alone,  unless  we  reckon  the  queen,  seems  to  have  taken 
a  resolution  of  superseding  absolutely  and  for  ever  the  legal 
constitution  of  England.  The  judges,  the  peers,  lord  Strafibrd,  nay, 
if  we  believe  his  dying  speech,  the  primate  himself,  retained  enough 
of  respect  for  the  ancient  laws  to  desire  that  parliaments  should  be 
summoned  whenever  they  might  be  expected  to  second  the  views 
of  the  monarch.  They  felt  that  the  new  scheme  of  governing  by 
proclamations  and  writs  of  ship-money  could  not  and  ought  not  to 
be  permanent  in  England.  The  king  reasoned  more  royally,  and 
indeed  much  better.  He  well  perceived  that  it  was  vain  to  hope 
for  another  parliament  so  constituted  as  those  under  the  Tudors. 
He  was  ashamed  that  his  brothers  of  France  and  Spain  should  have 
achieved  a  work  which  the  sovereign  of  England,  though  called  an 
absolute  king  by  his  courtiers,  had  scarcely  begun.  All  mention, 
therefore,  of  calling  parliament  grated  on  his  ear.  The  declaration 
published  at  the  dissolution  of  the  last,  that  he  should  account 
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it  presumption  ior  any  to  preecribe  a  time  to  him  for  calling 
parliaments,  was  meant  to  extend  even  to  his  own  counsellors.  He 
rated  severely  lord-keeper  Coyentry  for  a  suggestion  of  this  kind. 
This  repugnance  to  meet  his  people,  and  his  inability  to  carry  on 
the  war  by  any  other  methods,  produced  the  ignominious  pacification 
at  Berwick.  But  as  the  Scots,  grown  bolder  by  success,  had,  after 
this  treaty,  almost  thrown  off  all  subjection,  and  the  renewal  of  the 
war,  or  loss  of  the  sovereignty  over  that  kingdom,  appeared  necessary 
alternatives,  overpowered  by  the'  concurrent  advice  of  his  council, 
and  especially  of  Strafford,  he  issued  writs  for  that  parliament 
which  met  in  April  1640.  They  told  him  that,  making  trial  once 
more  of  the  ancient  and  ordinary  way,  he  would  leave  his  people 
without  excuse  if  that  should  fail ;  and  have  wherewithal  to  justify 
himself  to  God  and  the  world,  if  he  should  be  forced  contrary  to  his 
inclinations  to  use  extraordinary  means,  rather  than  through  the 
peevishness  of  some  factious  spirit  to  suffer  his  state  and  govern- 
ment to  be  lost. 

§  25. .  It  has  been  universally  admitted  that  the  parliament  which 
met  on  the  13th  of  April,  1640,  was  as  fieivourably  disposed  towards 
the  king's  service,  and  as  little  influenced  by  their  many  wrongs, 
as  any  man  of  ordinary  judgment  could  expect.  But  though 
cautiously  abstaining  from  any  intemperance,  so  much  as  to 
reprove  a  member  for  caUiug  ship-money  an  abomination  (no  very 
outrageous  expression),  they  sufficiently  manifested  a  determination 
not  to  leave  their  grievances  unredressed.  Petitions  against  the 
manifold  abuses  in  church  and  state  covered  their  table ;  Pym, 
Budyard,  Waller,  lord  Digby,  and  others  more  conspicuous  after- 
wards, excited  them  by  vigorous  speeches;  they  appointed  a 
committee  to  confer  with  the  lords,  according  to  Bome  precedents  of 
the  last  reign^  on  a  long  list  of  grievancee,  divided  into  ecclesiastical 
innovations,  infringements  of  the  propriety  of  goods,  and  breaches 
of  the  privilege  of  parliament.  They  voted  a  request  of  the  peers, 
who,  Clarendon  says,  were  more  entirely  at  the  king's  disposal,  that 
they  would  begin  with  the  business  of  supply,  and  not  proceed 
to  debate  on  grievances  till  afterwards,  to  be  a  high  breach  of 
privilege.  There  is  not  the  smallest  reason  to  doubt  that  they 
would  have  insisted  on  redress  in  all  those  particulars  with  at  least 
as  much  zeal  as  any  former  parliament,  and  that  the  king,  after  obtain- 
ing his  subsidies,  would  have  put  an  end  to  their  remonstrances,  as 
he  had  done  before.  In  order  to  obtain  the  supply  he  demanded, 
namely,  twelve  subsidies,  to  be  paid  in  three  years,  which,  though 
imuBual,  was  certainly  not  beyond  his  exigencies,  he  offered  to 
release  his  claim  to  ship-money  in  any  manner  they  should  point 
out.  But  this  the  commons  indignantly  repelled.  They  deemed 
ship-money  the  great  crime  of  his  administration,  and  the  judg- 
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ment  against  Mr.  Hampden  the  in&my  of  those  who  pronounced  it. 
Till  that  judgment  should  be  annulled,  and  those  judges  punished, 
the  nationtU  liberties  must  be  as  precarious  as  ever. 

While  the  commons  were  deliberating  whether  to  promise  any 
supply  before  the  redress  of  grievances,  and  in  what  measure, 
sir  Henry  Yane,  the  secretary,  told  them  that  the  king  would 
accept  nothing  less  than  the  twelve  subsidies  he  had  required ;  in 
consequence  of  which  the  parliament  was  dissolved  next  day. 
Clarendon,  followed  by  several  others,  has  imputed  treachery  in 
this  to  Yane,  and  told  us  that  the  king  regretted  so  much  what  he 
had  done,  that  he  wished,  had  it  been  practicable,  to  recall  the 
parliament  after  its  dissolution.  This  is  confirmed,  as  to  Yane, 
by  the  queen  herself,  in  that  interesting  narrative  which  she 
communicated  to  madame  de  Motteville.  Were  it  not  for  such 
authorities,  seemingly  independent  of  each  other,  yet  entirely 
tallying,  I  should  have  deemed  it  more  probable  that  Yane,  with 
whom  the  solicitor-general  Herbert  had  concurred,  acted  solely  by 
the  king's  command.  Charles,  who  feared  and  hated  all  parliaments, 
had  not  acquiesced  in  the  scheme  of  calling  the  present  till  there 
was  no  alternative;  an  insufficient  supply  would  have  left  him 
in  a  more  difficult  situation  than  before  as  to  the  use  of  those 
extraordinary  means,  as  they  were  called,  which  his  disposition  led 
him  to  prefer :  the  intention  to  assail  parts  of  his  administration 
more  dear  to  him  than  ship-money,  and  especially  the  ecclesiastical 
novelties,  was  apparent.  Nor  can  we  easily  give  him  credit  for 
this  alleged  regret  at  the  step  he  had  taken,  when  we  read  the 
deckration  he  put  forth,  charging  the  commons  with  entering  on 
examination  of  his  government  in  an  insolent  and  audacious 
manner,  traducing  his  administration  of  justice,  rendering  odious 
his  officers  and  ministers  of  state,  and  introducing  a  way  of 
hargaining*  and  coutracting  with  the  king,  as  if  nothing  ought  to 
he  given  him  by  them  but  what  he  should  purchase,  either  by 
quitting  somewhat  of  his  royal  prerogative,  or  by  diminising  and 
lessening  his  revenue.  The  unconstitutional  practice  of  committing 
to  prison  some  of  the  most  prominent  members,  and  searching 
their  houses  for  papers,  was  renewed.  And  having  broken  loose 
again  from  the  restraints  of  law,  the  king's  sanguine  temper  looked 
to  such  a  triumph  over  the  Scots  in  the  coming  campaign  as  no 
prudent  man  could  think  probable. 

1 26.  This  dissolution  of  parliament  in  May,  1640,  appears  to 
have  been  a  very  fatal  crisis  for  the  king's  popularity.  Those  who, 
with  the  loyalty  natural  to  Englishmen,  had  willingly  ascribed  his 
previous  misgovemment  to  evil  counsels,  could  not  any  longer  avoid 
perceiving  his  mortal  antipathy  to  any  parliaihent  that  should  not 
be  as  subservient  as  the  cortes  of  Castile.    The  necessity  of  some 
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great  change  became  the  common  theme.  **It  is  impossible,'' 
says  lord  Northumberland,  at  that  time  a  courtier,  ''that  things 
can  long  continue  in  the  condition  they  are  now  in ;  so  general  a 
defection  in  this  kingdom  hath  not  been  known  in  the  memory  of 
any."  Several  of  those  who  thought  most  deeply  on  public  affairs 
now  entered  into  a  private  communication  with  the  Scots  insur- 
gents. The  king  meanwhile  experienced  aggravated  misfortune 
and  ignominy  in  his  military  operations.  Ship-money  indeed  was 
enforced  with  greater  rigour  than  before,  several  sheriffs  and  the 
lord  mayor  of  London  being  prosecuted  in  the  star-chamber  for 
neglecting  to  levy  it.  Some  citizens  were  imprisoned  for  refusing 
a  loan.  A  new  imposition  was  laid  on  the  counties,  under  the 
name  of  coat-and-conduct-money,  for  clothing  and  defraying  the 
travelling  charges  of  the  new  levies.  A  state  of  actual  invasion, 
the  Scots  having  passed  the  Tweed,  might  excuse  some  of  these 
irregularities,  if  it  could  have  been  forgotten  that  the  war  itself 
was  produced  by  the  king's  impolicy,  and  if  the  nation  had  not 
been  prone  to  see  friends  and  deliverers  rather  than  enemies  in  the 
Scottish  army.  They  were,  at  the  best  indeed,  troublesome  and 
expensive  guests  to  the  northern  coimties  which  they  occupied ; 
but  the  cost  of  their  visit  was  justly  laid  at  the  king's  door. 
Various  arbitrary  resources  having  been  suggested  in  the  council, 
and  abandoned  as  inefficient  and  impracticable — such  as  the  seizing 
the  merchants'  bullion  in  the  Mint,  or  issuing  a  debased  coin — ^the 
unhappy  king  adopted  the  hopeless  scheme  of  convening  a  great 
council  of  all  the  peers  at  York,  as  the  only  alternative  of  a 
parliament.  It  was  foreseen  that  this  assembly  would  only  advise 
the  king  to  meet  his  people  in  a  legal  way.  The  public  voice 
could  no  longer  be  suppressed.  The  citizens  of  London  presented 
a  petition  to  the  king,  complaining  of  grievances,  and  asking  for  a 
parliament.  This  was  speedily  foUowed  by  one  signed  by  twelve 
peers  of  popular  character.  The  lords  assembled  at  York  almost 
unanimously  concurred  in  the  same  advice,  to  which  the  king,  afber 
some  hesitation,  gave  his  assent.  They  had  more  difficulty  in 
bringing  about  a  settlement  with  the  Scots :  the  English  army, 
disaffected  and  undisciplined,  had  already  made  an  inglorious 
retreat ;  and  even  Strafford,  though  passionately  against  a  treaty, 
did  not  venture  to  advise  an  engagement.  The  majority  of  the 
peers,  however,  overruled  all  exposition ;  and  in  the  alarming 
posture  of  his  affairs,  Charles  had  no  resource  but  the  dishonour- 
able pacification  of  Kipon.  Anticipating  the  desertion  of  some 
who  had  partaken  in  his  councils,  and  conscious  that  others  would 
more  stand  in  need  of  his  support  than  be  capable  of  affording  any, 
he  awaited  in  fearful  suspense  the  meeting  of  parliament. 
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1641.  $  8.  Suspicions  of  the  King's  Sincerity.  Attempt  to  Seise  the  Five  Members. 
9  9.  question  of  the  Militia.  $  10.  Historical  Sketch  of  Military  Force  in  England. 
9  11.  Encroachments  of  the  Parliament.  $  12.  Nineteen  Propositions.  $  13.  Dis- 
cnsion  of  the  respective  Claims  of  the  two  Parties  to  Support.    Faults  of  both. 

§  1.  We  are  now  arrived  at  that  momentous  period  in  our  history 
which  no  Englishman  ever  regards  without  interest,  and  few  with- 
out prejudice ;  the  period  from  which  the  factions  of  modem  times 
trace  their  divergence,  which,  after  the  lapse  of  ahnost  two  cen-> 
turies,  still  calls  forth  the  warm  emotions  of  party-spirit,  and 
affords  a  test  of  political  principles ;  at  that  famous  parliament,  the 
theme  of  so  much  eulogy  and  of  so  much  reproach ;  that  synod  of 
inflexible  patriots  with  some,  that  conclave  of  traitorous  rebels 
with  others ;  that  assembly,  we  may  more  truly  say,  of  unequal 
virtue  and  chequered  fame,  which,  after  having  acquired  a  higher 
claim  to  our  gratitude,  and  effected  niore  for  our  liberties,  than  any 
that  had  gone  before  or  that  has  followed,  ended  by  subverting  the 
constitution  it  had  strengthened,  and  by  sinking  in  its  decrepitude, 
and  amidst  public  contempt,  beneath  a  usurper  it  had  blindly 
elevated  to  power. 

§  2.  It  seems  agreeable  to  our  plan,  first  to  bring  together  those 
admirable  provisions  by  which  this  parliament  restored  and  con- 
solidated the  shattered  fabric  of  our  constitution,  before  we  advert 
to  its  measures  of  more  equivocal  benefit,  or  its  fatal  errors ;  an 
arrangement  not  very  remote  from  that  of  mere  chronology,  since 
the  former  were  chiefly  completed  within  the  first  nine  months  of 
its  session,  before  the  king's  journey  to  Scotland  in  the  summer 
of  1641. 

It.  must,  I  think,  be  admitted  by  every  one  who  concurs  in  the 
representation  given  in  this  work,  and  especially  in  the  last  chapter, 
of  the  practical  state  of  our  government,  that  some  new  securities 
of  a  more  powerful  efiicacy  than  any  which  the  existing  laws  held 
forth  were  absolutely  indispensable  for  the  preservation  of  English 
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liberties  and  priveleges.  Nothing  could  be  more  obvious  than  that 
the  excesses  of  the  late  unhappy  times  had  chiefly  originated  in 
the  long  intermission  of  parliaments.  No  lawyer  would  have  dared 
to  suggest  ship-money  with  the  terrors  of  a  house  of  commons 
before  his  eyes.  But  the  king's  known  resolution  to  govern  without 
parliaments  gave  bad  men  more  confidence  of  impunity.  This 
resolution  was  not  likely  to  be  shaken  by  the  unpalatable  chastise- 
ment of  his  servants  and  redress  of  abuses,  on  which  the  present 
parliament  was  about  to  enter.  A  statute  as  old  as  the  reign  of 
Edward  III.  had  already  provided  that  parliaments  should  be  held 
"  every  year,  or  oftener  if  need  be."  But  this  enactment  had  in  no 
age  been  respected.  It  was  certain  that,  in  the  present  temper  of 
the  administration,  a  law  simply  enacting  that  the  interval  between 
parliaments  should  never  exceed  three  years  would  prove  wholly 
ineffectual.  In  the  famous  act  therefore  for  triennial  parliaments, 
the  first  fruits  of  the  commons*  laudable  zeal  for  reformation,  such 
provisions  were  introduced  as  grated  harshly  on  the  ears  of  those 
who  valued  the  royal  prerogative  above  the  liberties  of  the  subject, 
but  without  which  the  act  itself  might  have  been  dispensed  with. 
Every  parliament  was  to  be  ipso  fistcto  dissolved  at  the  expiration  of 
three  years  from  the  day  of  its  first  session,  unless  actually  fitting 
at  the  time,  and  in  that  case  at  its  first  adjournment  or  prorogation. 
The  chancellor  or  keeper  of  the  great  seal  was  to  be  sworn  to  issue 
writs  for  a  new  parliament  within  l^ree  years  from  the  dissolution 
of  the  last,  under  pain  of  disability  to  hold  his  office,  and  further 
punishment :  in  case  of  his  failure  to  comply  with  this  provision, 
the  peers  were  enabled  and  enjoined  to  meet  at  Westminster,  and 
to  issue  writs  to  the  sheriffs ;  the  sheriffs  themselves,  should  the 
peers  not  fulfil  this  duty,  were  to  cause  elections  to  be  duly  made ; 
and,  in  their  default,  at  a  prescribed  time  the  electors  themselves 
were  to  proceed  to  choose  their  representatives.  No  future  parlia- 
ment was  to  be  dissolved  or  adjourned  without  its  own  consent  in 
less  than  fifty  days  from  the  opening  of  its  session.  To  this 
important  bill  the  king,  with  some  apparent  unwillingness,  gave 
his  assent.  It  effected,  indeed,  a  strange  revolution  in  the  system 
of  his  government.  The  nation  set  a  due  value  on  this  admirable 
statute,  the  passing  of  which  they  welcomed  with  bonfires  and 
every  mark  of  joy. 

§  3.  After  laying  this  solid  foundation  for  the  maintenance  of 
such  laws  as  they  might  deem  necessary,  the  house  of  conmions 
proceeded  to  cut  away  the  more  flagrant  and  recent  usurpations  of 
the  crown.  They  passed  a  bill  declaring  ship-money  illegal,  and 
annulling  the  judgment  of  the  exchequer  chamber  against  Mr. 
Hampden.  Q'hey  put  an  end  to  another  contested  prerogative, 
which,  though  incapable  of  vindication  on  any  legal  authority,  had 
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more  support  from  a  usage  of  fourscore  years — the  levying  of 
customs  on  merchandise.  In  an  act  granting  the  king  tonnage  and 
poundage  it  is  "  declared  and  enacted  that  it  is,  and  hath  heen,  the 
ancient  right  of  the  subjects  of  this  realm,  that  no  subsidy,  custom, 
impost,  or  other  charge  whatsoever,  ought  or  may  be  laid  or  im- 
posed upon  any  merchandise  exported  or  imported  by  subjects, 
denizens,  or  aliens,  without  common  consent  in  parliament."  This 
is  the  last  statute  that  has  been  found  necessary  to  restrain  the 
crown  from  arbitrary  taxation,  and  may  be  deemed  the  complement 
of  those  numerous  provisions  which  the  virtue  of  ancient  times  had 
extorted  from  the  first  and  third  Edwards. 

Yet  these  acts  were  hardly  so  indispensable,  nor  wrought  so 
essential  a  change  in  the  character  of  our  monarchy,  as  that  which 
abolished  the  star-chamber.  This  act  abrogates  all  exercise  of 
jurisdiction,  properly  so  called,  whether  of  a  civil  or  criminal  nature, 
by  the  privy  council  as  well  as  the  star-chamber.  The  power  of 
examining  and  committii^  persons  charged  with  offences  is  by  no 
means  taken  away ;  but  it  is  enacted,  that  every  person  committed 
by  the  council  or  any  of  them,  or  by  the  king's  special  command, 
may  have  his  writ  of  habeas  corpus ;  in  the  return  to  which,  the 
officer  in  whose  custody  he  is  shall  certify  the  true  cause  of  his 
commitment,  which  the  court  from  whence  the  writ  has  issued 
shall  within  three  days  examine,  in  order  to  see  whether  the  cause 
thus  certified  appear  to  be  just  and  legal  or  not,  and  do  justice 
accordingly  by  delivering,  bailing,  or  remanding  the  party.  Thus 
fell  the  great  court  of  star-chamber,  and  with  it  the  whole  irregular 
and  arWtrary  practice  of  government,  that  had  for  several  centuries 
so  thwarted  the  operation  and  obscured  the  light  of  our  free  con- 
stitution, that  many  have  been  prone  to  deny  the  existence  of  those 
liberties  which  they  found  so  often  infringed,  and  to  mistake  the 
violations  of  law  for  its  standard. 

With  the  court  of  star-chamber  perished  that  of  the  high- 
conmiission,  a  younger  birth  of  tyranny,  but  perhaps  even  more 
hatefal,  from  the  peculiar  irritation  of  the  times.  It  had  stretched 
its  authority  beyond  the  tenor  of  the  act  of  Elizabeth  whereby  it 
had  been  created,  and  which  limits  its  competence  to  the  correction 
of  ecclesiastical  ofiences  according  to  the  known  boundaries  of 
ecclesiastical  jurisdiction,  assuming  a  right  not  only  to  imprison, 
but  to  fine,  the  laity,  which  was  generally  reckoned  iUegaL  The 
statute  repealing  that  of  Elizabeth,  under  which  the  high  com- 
mission existed,  proceeds  to  take  away  from  the  ecclesiastical 
courts  all  power  of  inflicting  temporal  penalties,  in  terms  so  large, 
and  doubtless  not  inadvertently  employed,  as  to  render  their 
jurisdiction  nugatory.  This  part  of  the  act  was  repealed  after  the 
Hestoration ;  and,  like  the  other  measures  of  that  time,  with  little 
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care  to  prevent  the  recurreDce  of  those  abuses  which  had  provoked 
its  enactments. 

A  single  clause  in  the  act  that  abolished  the  star-chamber  was 
sufficient  to  annihilate  the  arbitrary  jurisdiction  of  several  other 
irregular  tribunals,  grown  out  of  the  despotic  temper  of  the  Tudor 
dynasty : — the  court  of  the  president  and  council  of  the  North, 
long  obnoxious  to  the  common  lawyers,  and  lately  the  sphere  of 
Strafford's  tyrannical  arrogance ;  the  court  of  the  president  and 
council  of  Wales  and  the  Welsh  marches,  which  had  pretended, 
as  before  mentioned,  to  a  jurisdiction  over  the  adjacent  counties  of 
Salop,  Worcester,  Hereford,  and  Gloucester;  with  those  of  the 
duchy  of  Lancaster  and  county  palatine  of  Chester.  These^  under 
various  pretexts,  had  usurped  so  extensive  a  cognizance  aa  to 
deprive  one-third  of  England  of  the  privileges  of  the  common  law. 
The  jurisdiction,  however,  of  the  two  latter  courts  in  matters 
touching  the  king's  private  estate  has  not  been  taken  away  by  the 
statute.  Another  act  afforded  remedy  for  some  abuses  in  the 
stannary  courts  of  Cornwall  and  Devon.  Others  retrenched  the 
vexatious  prerogative  of  purveyance,  and  took  away  that  of  com- 
pulsory knighthood.  And  one  of  greater  importance  put  an  end 
to  a  fruitful  source  of  oppression  and  complaint  by  determining  for 
ever  the  extent  of  royal  forests,  according  to  their  boundaries  in 
the  twentieth  year  of  James,  annulling  all  the  perambulations  and 
inquests  by  which  they  had  subsequently  been  enlarged. 

I  must  here  reckon,  among  the  beneficial  acts  of  this  parliament, 
one  that  passed  some  months  afterwards,  after  the  king's  return 
from  Scotland,  and  perhaps  the  only  measure  of  that  second  period 
on  which  we  can  bestow  unmixed  commendation.  The  delays  and 
imcertainties  of  raising  troops  by  voluntary  enlistment  had  led  to 
the  usage  of  pressing  soldiers  for  service,  whether  in  Ireland  or  on 
foreign  expeditions.  Q'his  prerogative  seeming  dangerous  and 
oppressive,  as  well  as  of  dubious  legality,  it  is  recited  in  the  pre- 
amble of  an  act  empowering  the  king  to  levy  troops  by  this 
compulsory  method  for  the  special  exigency  of  the  Irish  rebellion, 
that,  "by  the  laws  of  this  realm,  none  of  his  majesty's  subjects 
ought  to  be  impressed  or  compelled  to  go  out  of  his  country  to 
serve  as  a  soldier  in  the  wars,  except  in  case  of  necessity  of  the 
sudden  coming  in  of  strange  enemies  into  the  kingdom,  or  except 
they  be  otherwise  bound  by  the  tenure  of  their  lands  or  posses* 
sions."  The  king,  in  a  speech  from  the  throne,  adverted  to  this 
bill  while  passing  through  the  houses,  as  an  invasion  of  his  prero- 
gative. This  notice  of  a  parliamentary  proceeding  the  commons 
resented  as  a  breach  of  their  privilege ;  and  having  obtained  the 
consent  of  the  lords  to  a  joint  remonstrance,  the  king,  who  was  in 
no  state  to  maintain  his  objection,  gave  his  assent  to  the  bill.    In 
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the  reigns  of  Elizabeth  and  James  we  have  seen  frequent  instances 
of  the  crown's  interference  as  to  matters  debated  in  parliament. 
But  from  the  time  of  the  long  parliament  the  law  of  privilege,  in 
this  respect,  has  stood  on  an  unshaken  basis. 

These  are  the  principal  statutes  which  we  owe  to  this  parliament. 
They  give  occasion  to  two  remarks  of  no  slight  importance.  In 
the  first  place,  it  will  appear,  on  comparing  them  with  our  ancient 
laws  and  history,  that  they  made  scarce  any  material  change  in  our 
constitution  such  as  it  had  been  establish^  and  recognized  under 
the  house  of  Plantagenet :  the  law  for  triennial  parliaments  even 
receded  from  those  unrepealed  provisions  of  the  reign  of  Edward  III., 
that  they  should  be  assembled  annually.  The  court  of  star- 
chamber,  if  it  could  be  said  to  have  a  legal  jurisdiction  at  all,  which 
by  that  name  it  had  not,  traced  it  only  to  the  Tudor  period ;  its 
recent  excesses  were  diametrically  opposed  to  the  existing  laws  and 
the  protestations  of  ancient  parliaments.  The  court  of  ecclesias- 
tical commission  was  an  offset  of  the  royal  supremacy,  established 
at  the  Beformation.  The  impositions  on  merchandise  were  both 
plainly  illegal,  and  of  no  long  usage.  That  of  ship-money  was 
flagrantly,  and  by  universal  confession,  a  strain  of  arbitrary  power 
without  pretext  of  right.  Thus,  in  by  far  the  greater  part  of  the 
enactments  of  1641,  the  monarchy  lost  nothing  that  it  had 
anciently  possessed;  and  the  balance  of  our  constitution  might 
seem  rather  to  have  been  restored  to  its  former  equipoise  than  to 
have  undergone  any  fresh  change. 

But  those  common  liberties  of  England  which  our  forefathers 
had,  with  such  commendable  perseverance,  extorted  from  the  grasp 
of  power,  though  by  no  means  so  merely  theoretical  and  nugatory 
in  effect  as  some  would  insinuate,  were  yet  very  precarious  in  the 
best  periods,  neither  well  defined,  nor  exempt  from  anomalous 
exceptions,  or  from  occasional  infringements.  Some  of  them,  such 
as  the  statute  for  annual  sessions  of  parliament,  had  gone  into  dis- 
use. Those  that  were  most  evident  could  not  be  enforced ;  and  the 
new  tribunals  that,  whether  by  law  or  usurpation,  had  reared  their 
heads  over  the  people,  had  made  almost  all  public  and  personal 
rights  dependent  on  their  arbitrary  will.  It  was  necessary,  there- 
fore, to  infuse  new  blood  into  the  languid  frame,  and  so  to  renovate 
our  ancient  constitution  that  the  present  era  should  seem  almost  a 
new  birth  of  liberty.  Such  was  the  aim,  especially,  of  those  pro- 
visions which  placed  the  return  of  parliaments  at  fixed  intervals, 
beyond  the  power  of  the  crown  to  elude.  It  was  hoped  that  by 
their  means,  so  long  as  a  sense  of  public  spirit  should  exist  in  the 
nation  (and  beyond  that  time  it  is  vain  to  think  of  liberty),  no 
prince,  however  able  and  ambitious,  could  be  free  from  restraint  for 
more  than  three  years ;  an  interval  too  short  for  the  completion  of 
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arbitrary  projects,  and  which  few  ministers  would  venl^ure  to 
employ  in  such  a  manner  as  might  expose  them  to  the  wrath  of 
parliament. 

It  is  to  be  observed,  in  the  second  place,  that  by  these  salutary 
restrictions,  and  some  new  retrenchments  of  pernicious  or  abused 
prerogative,  the  long  parliament  formed  our  constitution  such  nearly 
as  it  now  exists.  Laws  of  great  importance  were  doubtless  enacted 
in  subsequent  times,  particularly  at  the  Revolution ;  but  none  of 
them,  perhaps,  were  strictly  necessary  for  the  preservation  of  our 
civil  and  political  privileges ;  and  it  is  rather  from  1641  than  any 
other  epoch,  that  we  may  date  their  full  legal  establishment.  That 
single  statute  "which  abolished  the  star-chamber  gave  every  man  a 
security  which  no  other  enactment  could  have  afforded,  and  which 
no  government  could  essentially  impair.  Though  the  reigns  of  the 
two*  latter  Stuarts,  accordingly,  are  justly  obnoxious,  and  were 
marked  by  several  illegal  measures,  yet,  whether  we  consider  the 
number  and  magnitude  of  their  transgressions  of  law,  or  the 
practical  oppression  of  their  government,  these  princes  fell  very 
short  of  the  despotism  that  had  been  exercised,  either  under  the 
Tudors  or  the  two  first  of  their  own  family. 

From  this  survey  of  the  good  works  of  the  long  parliament  we 
must  turn  our  eyes  with  equal  indifference  to  the  opposite  picture 
of  its  errors  and  offences ;  faults  which,  though  the  mischiefs  they 
produced  were  chiefly  temporary,  have  yet  served  to  obliterate  from 
the  recollection  of  too  many  the  permanent  blessings  we  have  in- 
herited through  its  exertions.  In  reflecting  on  the  events  which 
so  soon  clouded  a  scene  of  glory,  we  ought  to  learn  the  dangers 
that  attend  all  revolutionary  crises,  however  justifiable  or  necessary ; 
and  that,  even  when  posterity  may  have  cause  to  rejoice  in  the 
ultimate  result,  the  existing  generation  are  seldom  compensated  for 
their  present  loss  of  tranquillity.  The  very  enemies  of  this 
parliament  confess  that  they  met  in  November  1640  with  almost 
unmingled  zeal  for  the  public  good,  and  with  loyal  attachment  to 
the  crown.  But  they  were  misled  by  the  excess  of  two  passions, 
both  just  and  natural  in  the  circumstances  wherein  they  found 
themselves,  resentment  and  distrust ;  passions  eminently  con- 
tagious, and  irresistible  when  they  seize  on  the  zeal  and  credulity 
of  a  popular  assembly.  The  one  betrayed  them  into  a  measure 
certainly  severe  and  sanguinary,  and  in  the  eyes  of  posterity 
exposed  to  greater  reproach  than  it  deserved,  the  attainder  of  lord 
Strafford,  and  some  other  proceedings  of  too  much  violence ;  the 
other  gave  a  colour  to  all  their  resolutions,  and  aggravated  their 
differences  with  the  king  till  there  remained  no  other  arbitrator  but 
the  sword. 

§  4.  Those  who  know  the  conduct  and  character  of  the  earl  of 
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Strafford,  his  abuse  of  power  in  the  North,  his  far  more  outrageous 
transgressions  in  Ireland,  his  dangerous  influence  over  the  king's 
counsels,  cannot  hesitate  to  admit,  if  indeed  they  profess  any 
regard  to  the  constitution  of  this  kingdom,  that  to  bring  so  great  a 
delinquent  to  justice  according  to  the  known  process  of  law  was 
among  the  primary  duties  of  the  new  parliament.  It  was  that 
which  all,  with  scarce  an  exception  but  among  his  own  creatures 
(for  most  of  the  court  were  openly  or  in  secret  his  enemies), 
ardently  desired ;  yet  which  the  king's  favour  and  his  own  com- 
manding genius  must  have  rendered  a  doubtful  enterprise.  He 
came  to  London,  not  unconscious  of  the  danger,  by  his  master's 
direct  injunction.  The  first  days  of  the  session  were  critical ;  and 
any  vacillation  or  delay  in  the  commons  might  probably  have  given 
time  for  some  strong  exertion  of  power  to  frustrate  their  designs. 
We  must  therefore  consider  the  bold  suggestion  of  Pym,  to  carry 
up  to  the  lords  an  impeachment  for  high  treason  against  Strafford, 
not  only  as  a  master-stroke  of  that  policy  which  is  fittest  for 
revolutions,  but  as  justifiable  by  the  circumstances  wherein  they 
stood.  Nothing  short  of  a  commitment  to  the  Tower  would  have 
broken  the  spell  that  so  many  years  of  arbitrary  dominion  had 
been  working.  It  was  dissipated  in  the  instant  that  the  people 
saw  him  in  the  hands  of  the  usher  of  the  black  rod :  and  with  his 
power  fell  also  that  of  his  master ;  so  that  Charles,  from  the  very 
hour  of  Strafford's  impeachment,  never  once  ventured  to  resume 
the  high  tone  of  command  congenial  to  his  disposition,  or  to  speak 
to  the  commons  but  as  one  complaining  of  a  superior  force. 

The  articles  of  Strafford's  impeachment  relate  principally  to  his 
conduct  in  Ireland.  For  though  he  had  begun  to  act  with  violence 
in  the  court  of  York,  as  lord-president  of  the  North,  and  was 
charged  with  having  procured  a  commission  investing  him  with 
exorbitant  power,  yet  he  had  too  soon  left  that  sphere  of  dominion 
for  the  lieutenancy  of  Ireland  to  give  any  wide  scope  for  prosecution. 
But  in  Ireland  it  was  sufficiently  proved  that  he  had  arrogated  an 
authority  beyond  what  the  crown  had  ever  lawfully  enjoyed,  and 
even  beyond  the  example  of  former  viceroys  of  that  island,  where 
the  disordered  state  of  society,  the  frequency  of  rebellions,  and  the 
distance  from  all  control,  had  given  rise  to  such  a  series  of  arbitrary 
precedents  as  would  have  almost  excused  any  ordinary  stretch  of 
power.  Notwithstanding  this,  however,  when  the  managers  came 
to  state  and  substantiate  their  articles  of  accusation,  though  some 
were  satisfied  that  there  was  enough  to  warrant  the  severest  judg- 
ment, yet  it  appeared  to  many  dispassionate  men  that,  even  sup- 
posing the  evidence  as  to  all  of  them  to  be  legally  convincing,  they 
could  not,  except  through  a  dangerous  latitude  of  construction, 
be  aggravated  into  treason.     The  law  of  England  is  silent  as  to 
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conspiracies  against  itself.  St.  John  and  Maynard  struggled  in 
vain  to  prove  Uiat  a  scheme  to  overtnm  the  fundamental  laws  and 
to  goyem  by  a  standing  army,  though  as  infamous  as  any  treason, 
could  be  brought  within  the  words  of  the  statute  of  Edward  III.,  as 
a  compassing  of  the  king's  death.  Nor,  in  £ftct,  was  there  any 
conclusive  evidence  against  Strafford  of  such  a  design.  The 
fjEimous  words  imputed  to  him  by  sir  Henry  Vane,  though  there 
can  be  little  reason  to  question  that  some  such  were  spoken,  seem 
too  imperfectly  reported,  as  well  as  uttered  too  much  in  the  heat 
of  passion,  to  furnish  a  substantive  accusation ;  and  I  should  rather 
found  my  conviction  of  Strafford's  systematic  hostility  to  our 
fundamental  laws  on  his  correspondence  since  brought  to  light,  as 
well  as  on  his  general  conduct  in  administration,  than  on  any  overt 
acts  proved  on  his  impeachment.  The  presumption  of  history,  to 
whose  mirror  the  scattered  rays  of  moral  evidence  converge,  may 
be  irresistible,  when  the  legal  inference  from  insulated  actions  is 
not  only  technically,  but  substantially,  inconclusive.  Yet  we  are 
not  to  suppose  that  the  charges  against  this  minister  appeared  so 
evidently  to  fall  short  of  high  treason,  according  to  the  apprehension 
of  that  age,  as  in  later  times  has  usually  been  taken  for  granted. 
Accustomed  to  the  unjust  verdicts  obtained  in  cases  of  treasoif  by 
the  court,  the  statute  of  Edward  having  been  perpetually  stretched 
by  constructive  interpretations,  neither  the  people  nor  the  lawyers 
annexed  a  definite  sense  to  that  crime.  The  judges  themselves, 
on  a  solemn  reference  by  the  house  of  lords  for  their  opinion 
whether  some  of  the  articles  charged  against  Strafford  amounted  to 
treason,  answered  unanimously,  that,  upon  all  which  their  lordships 
had  voted  to  be  proved,  it  was  their  opinion  the  earl  of  Strafford 
did  deserve  to  undergo  the  pains  and  penalties  of  high  treason  by 
law.  And,  as  an  apology,  at  least,  for  this  judicial  opinion,  it'may 
be  remarked  that  the  fifteenth  article  of  the  impeachment,  charging 
him  with  raising  money  by  his  own  authority,  and  quartering 
troops  on  the  people  of  Ireland,  in  order  to  compel  their  obedience 
to  his  unlawful  requisitions  (upon  which,  and  one  other  article,  not 
on  the  whole  matter,  the  peers  voted  him  guilty),  does,  in  fact, 
approach  very  nearly,  if  we  may  not  say  more,  to  a  substantive 
treason  within  the  statute  of  Edward  III.,  as  a  levying  war  against 
the  king,  even  without  reference  to  some  Irish  acts  of  parliament 
upon  which  the  managers  of  the  impeachment  relied.  It  cannot  be 
extravagant  to  assert  that,  if  the  colonel  of  a  regiment  were  to 
issue  an  order  commanding  the  inhabitants  of  the  district  where  it 
is  quartered  to  contribute  certain  sums  of  money,  and  were  to 
compel  the  payment  *bj  quartering  troops  on  the  houses  of  those 
who  refused,  in  a  general  and  systematic  manner,  he  would,  accord- 
ing to  a  warrantable  construction  of  the  statutes,  be  guilty  of  the 
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treason  called  levying  war  on  the  king ;  and  that,  if  we  could  imagine 
him  to  do  this  by  an  order  from  the  privy  council  or  the  war- 
office,  the  case  would  not  be  at  all  altered.  On  the  other  hand,  a 
single  act  of  such  violence  might  be  (ui  technical  language)  trespass, 
misdemeanor,  or  felony,  accordii^  to  circumstances;  but  would 
want  the  generality  which,  as  the  statute  has  been  construed, 
determines  its  character  to  be  treason.  It  is  however  manifest  that 
Strafford's  actual  enforcement  of  his  <Mrder,  by  quartering  soldiers, 
was  not  by  any  means  proved  to  be  so  frequently  done  as  to  bring 
it  within  the  ILae  of  treason ;  and  the  evidence  is  also  open  to  every 
sort  of  legal  objection.  But  in  that  age  the  rules  of  evidence,  so 
scrupulously  defined  since,  were  either  very  imperfectly  recognised, 
or  continually  transgressed.  If  then  Strafford  could  be  brought 
within  the  letter  of  the  law,  and  if  he  were  also  deserving  of  death 
for  his  misdeeds  towards  the  commonwealth,  it  might  be  thought 
enough  to  justify  his  condenmation,  although  he  had  not  offended 
against  what  seemed  to  be  the  spirit  and  intention  of  the  statute. 
This  should,  at  least,  restrain  us  from  passing  an  unqualified 
censure  on  those  who  voted  against  him,  comprehending  undoubtedly 
the  fai  more  respectable  portion  of  the  commons,  though  only 
twenty-six  peers  against  nineteen  formed  the  feeble  majority  on  the 
bill  of  attainder.  It  may  be  observed  that  the  house  of  commons 
acted  in  one  respect  with  a  generosity  which  the  crown  had  never 
shown  in  any  case  of  treason,  by  immediately  passing  a  bill  to 
relieve  his  children  from  the  penalties  of  forfeiture  and  corruption 
of  blood. 

Such  was  Strafford's  unpopularity,  that  ho  could  never  have 
gained  any  sympathy,  but  by  the  harshness  of  his  condemnation 
and  the  magnanimity  it  enabled  him  to  display.  These  have  half 
redeemed  his  forfeit  fame,  and  misled  a  generous  posterity.  It  was 
agreed  on  all  hands  that  any  punishment  which  the  law  could 
award  to  the  highest  misdemeanors,  duly  proved  on  impeachment, 
must  be  justly  inflicted.  "  I  am  still  the  same,"  said  lord  Digby, 
in  his  famous  speech  against  the  bill  of  attainder,  "  in  my  opinions 
and  affections,  as  unto  the  earl  of  Strafford ;  I  confidently  believe 
him  to  be  the  most  dangerous  minister,  the  most  insup})ortable  to 
free  subjects,  that  can  be  charactered.  I  believe  him  to  be  still 
that  grand  apostate  to  the  commonwealth,  who  must  not  expect  to 
be  pardoned  in  this  world  till  he  be  despatched  to  the  other.  And 
yet  let  me  tell  you,  Mr.  Speaker,  my  hand  must  not  be  to  that 
despatch."  These  sentiments,  whatever  we  may  think  of  the 
sincerity  of  him  who  uttered  them,  were  common  to  many  of  those 
who  desired  most  ardently  to  see  that  uniform  course  of  known 
law  which  neither  the  court's  lust  of  power  nor  the  clamorous 
indignation  of  a  popular  assembly  might  turn  aside.    The  king, 
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whose  conscience  was  so'  deeply  wounded  by  his  acquiescence  in 
this  minister's  death,  would  gladly  have  assented  to  a  bill  inflicting 
the  penalty  of  perpetual  banishment ;  and  this,  accompanied,  as  it 
ought  to  have  been,  by  degradation  from  the  rank  for  which  he 
had  sold  his  integrity,  would  surely  have  exhibited  to  Europe  an 
example  sufficiently  conspicuous  of  just  retribution.  Though 
nothing  perhaps  could  have  restored  a  tolerable  degree  of  confidence 
between  Charles  and  the  parliament,  it  is  certain  that  his  resentment 
and  aversion  were  much  aggravated  by  the  painful  compulsion  they 
had  put  on  him,  and  that  the  schism  among  the  constitutional 
party  began  from  this,  among  other  causes,  to  grow  more  sensible, 
till  it  terminated  in  civil  war. 

But,  if  we  pay  such  regard  to  the  principles  of  clemency  and 
moderation,  and  of  adherence  to  the  fixed  rules  of  law,  as  to  pass 
some  censure  on  this  deviation  from  them  in  the  attainder  of  lord 
Strafford,  we  must  not  yield  to  the  clamorous  invectives  of  his 
admirers,  or  treat  the  prosecution  as  a  scandalous  and  flagitious 
excess  of  party  vengeance.  Look  round  the  nations  of  the  globe, 
and  say  in  what  age  or  country  would  such  a  man  have  fallen  into 
the  hands  of  his  enemies  without  paying  the  forfeit  of  his  offences 
against  the  commonwealth  with  his  life.  They  who  grasp  at 
arbitrary  power,  they  who  make  their  fellow-citizens  tremble  before 
them,  they  who  gratify  a  selfish  pride  by  the  humiliation  and 
servitude  of  mankind,  have  always  played  a  deep  stake ;  and  the 
more  invidious  and  intolerable  has  beoa  their  preeminence,  their 
fall  has  been  more  destructive  and  their  punishment  more  exemplary. 
Something  beyond  the  retirement  or  the  dismissal  of  such  ministers 
has  seemed  necessary  to  ''  absolve  the  gods,'*  and  furnish  history 
with  an  awful  lesson  of  retribution.  The  spontaneous  instinct  of 
nature  has  called  for  the  axe  and  the  gibbet  against  such  capital 
delinquents.  If,  then,  we  blame  in  some  measure  the  sentence 
against  Strafford,  it  is  not  for  his  sake,  but  for  that  of  the  laws  on 
which  he  trampled,  and  of  the  liberty  which  he  betrayed.  He  died 
justly  before  God  and  inan,  though  we  may  deem  the  precedent 
dangerous,  and  the  better  course  of  a  magnanimous  lenity  unwisely 
rejected  ;  and  in  condemning  the  bill  of  attainder  we  cannot  look 
upon  it  as  a  crime. 

§  5.  The  same  distrustful  temper,  blameable  in  nothing  but  its  ex- 
cess, drew  the  house  of  commons  into  a  measure  more  unconstitutional 
than  the  attainder  of  Strafford,  the  bill  enacting  that  they  should 
not  be  dissolved  without  their  own  consent.  Whether  or  not  this 
had  been  previously  meditated  by  the  leaders  is  uncertain;  but 
the  circumstances  under  which  it  was  adopted  display  all  the 
blind  precipitancy  of  fear.  A  scheme  for  bringing  up  the  army 
from  the    north  of  England  to   overawe   parliament  had  been 
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discoursed  of,  or  rather  in  a  ^eat  measure  concerted,  by  some 
young  courtiers  and  military  men.  The  imperfection  and  indefinite- 
ness  of  the  evidence  obtained  respecting  this  plot  increased,  as  often 
happens,  the  apprehensions  of  the  commons.  Yet,  difficult  as  it 
might  be  to  fix  its  proper  character  between  a  loose  project  and  a 
deliberate  conspiracy,  this  at  least  was  hardly  to  be  denied,  that  the 
king  had  listened  to  and  approved  a  proposal  of  appealing  from  the 
representatives  of  his  people  to  a  military  force.  Their  greatest 
danger  was  a  sudden  dissolution.  The  triennial  bill  afforded, 
indeed,  a  valuable  security  for  the  future.  Yet,  if  the  present 
parliament  had  been  broken  with  any  circumstances  of  violence,  it 
might  justly  seem  very  hazardous  to  confide  in  the  right  of 
spontaneous  election  reserved  to  the  people  by  that  statute,  which 
the  crown  would  have  three  years  to  defeat.  A  rapid  impulse, 
rather  than  any  concerted  resolution,  appears  to  have  dictated  this 
hardy  encroachment  on  the  prerogative.  The  bill  against  the 
dissolution  of  the  present  parliament  without  its  own  consent  was 
resolved  in  a  committee  on  the  fifth  of  May,  brought  in  the  next 
day,  and  sent  to  the  lords  on  the  seventh.  The  upper  house,  in  a 
conference  the  same  day,  urged  a  very  wise  and  constitutional 
amendment,  limiting  its  duration  to  the  term  of  two  years.  But 
the  commons  adhering  to  their  original  provisions,  the  bill  was 
passed  by  both  houses  on  the  eighth.  Thus,  in  the  space  of  three 
days  from  the  first  suggestion,  an  alteration  was  made  in  the  frame 
of  our  polity  which  rendered  the  house  of  commons  equally  in- 
dependent of  the  sovereign  and  their  constituents;  and,  if  it  could 
be  supposed  capable  of  being  maintained  in  more  tranquil  times, 
would,  in  the  theory  at  least  of  speculative  politics,  have  gradually 
converted  the  government  into  something  like  a  Dutch  aristocracy. 
§  6.  The  parliament  had  met  with  as  ardent  and  just  an 
indignation  against  ecclesiastical  as  temporal  grievances.  The 
tyranny,  the  folly,  and  rashness  of  Charles's  bishops  were  still 
greater  than  his  own.  It  was  evidently  an  indispensable  duty  to 
reduce  the  overbearing  ascendency  of  that  order  which  had  rendered 
the  nation,  in  regard  to  spiritual  dominion,  a  great  loser  by  the 
Beformation.  They  had  been  so  blindly  infatuated  as,  even  in  the 
year  1640,  amidst  all  the  perils  of  the  times,  to  fill  up  the  measure 
of  public  wrath  by  enacting  a  series  of  canons  in  convocation. 
These  enjoined,  or  at  least  recommended,  some  of  the  modem 
innovations,  which,  though  many  excellent  men  had  been  perse- 
cuted for  want  of  compliance  with  them,  had  not  got  the  sanction 
of  authority.  They  imposed  an  oath  on  the  clergy,  commonly 
caller  the  "  et  csetera  oath,"  binding  them  to  attempt  no  alteration 
**  in  the  government  of  the  church  by  bishops,  deans,  archdeacons, 
Ac,"    This  oath  was  by  the  same  authority  enjoined  to  such  of  the 
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laity  as  held  ecclesiastical  offices.  The  king,  however,  on  the 
petition  of  the  council  of  peers  at  York,  directed  it  not  to  be  taken. 
The  house  of  commons  rescinded  these  canons,  with  some  degree  of 
excess  on  the  other  side ;  not  only  denying  the  right  of  convocation 
to  bind  the  clergy,  which  had  certainly  been  exercised  in  all  periods, 
but  actually  impeaching  the  bishops  for  a  high  misdemeanor  on 
that  account.  The  lords,  in  the  month  of  March,  appointed  a 
committee  of  ten  earls,  ten  bishops,  and  ten  barons,  to  report  upon 
the  innovations  lately  brought  into  the  church.  Of  this  committee 
Williams  was  chairman.  But  the  spirit  which  now  possessed  the 
commons  was  not  to  be  exercised  by  the  sacrifice  of  Laud  and 
Wren,  or  even  by  such  inconsiderable  alterations  as  the  moderate 
bishops  were  ready  to  suggest. 

There  had  always  existed  a  party,  though  by  no  means  co- 
extensive with  that  bearing  the  general  name  of  puritan,  who 
retained  an  insuperable  aversion  to  the  whole  scheme  of  episcopal 
discipline,  as  inconsistent  with  the  ecclesiastical' parity  they  be- 
lieved to  be  enjoined  by  the  apostles.  It  is  not  easy  to  determine 
what  proportion  these  bore  to  the  community.  They  were  certainly 
at  the  opening  of  the  parliament  by  far  the  less  numerous,  though  an 
active  and  increasing  party.  Few  of  the  house  of  commons,  accord- 
ing to  Clarendon  and  the  best  contemporary  writers,  looked  to  a 
destruction  of  the  existing  hierarchy.  The  more  plausible  scheme 
was  one  which  had  the  sanction  of  Usher's  learned  judgment,  and 
which  Williams  was  said  to  favour,  for  what  was  called  a  moderate 
episcopacy ;  wherein  the  bishop,  reduced  to  a  sort  of  president  of 
his  college  of  presbyters,  and  differing  from  them  only  in  rank,  not  in 
order  (gradu,  non  ordine),  should  act,  whether  in  ordination  or 
jurisdiction,  by  their  concurrence.  This  intermediate  form  of 
church-government  would  probably  have  contented  the  popular 
leaders  of  the  commons,  except  two  or  three,  and  have  proved 
acceptable  to  the  nation.  But  it  was  hardly  less  offensive  to -the 
Scottish  presbyterians,  intolerant  of  the  smallest  deviation  from 
their  own  model,  than  to  the  high-church  episcopalians ;  and  the 
necessity  of  humouring  that  proud  and  prejudiced  race  of  people, 
who  began  already  to  show  that  an  alteration  in  the  church  of 
England  would  be  their  stipulated  condition  for  any  assistance 
they  might  afford  to  the  popular  party,  led  the  majority  of  the  house 
of  commons  to  give  more  countenance  than  they  sincerely  intended 
to  a  bill  preferred  by  what  was  then  called  the  root-and-branch 
party,  for  the  entire  abolition  of  episcopacy.  This  party,  composed 
chiefly  of  presbyterians,  but  with  no  small  admixture  of  other  sec- 
taries, predominated  in  the  city  of  London.  At  the  instigation  of 
the  Scots  commissioners,  a  petition  against  episcopal  government, 
with  15,Q00  signatures,  was  presented  early  in  the  session  (Dec.  11^ 
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1640),  and  received  so  favourably  as  to  sti^rtle  those  who  hore  a 
good  affection  to  the  church.  This  gave  rise  to  the  first  difference 
that  was  expressed  in  parliament :  Digby  speaking  warmly  against 
the  reference  of  this  petition  to  a  committee,  and  Falkland,  though 
strenuous  for  reducing  the  prelates'  authority,  showing  much  reluc- 
tance to  abolish  their  order.  A  bill  was,  however,  brought  in  by 
sir  Edward  Bering,  an  honest  but  not  very  enlightened  or  con- 
sistent man,  for  the  utter  extirpation  of  episcopacy,  and  its  second 
reading  carried  on  a  division  by  139  to  108.  This,  no  doubt,  seems 
to  show  the  anti-episcopal  party  to  have  been  stronger  than  Claren- 
don admits.  Yet  I  suspect  that  the  greater  part  of  those  who 
voted  for  it  did  not  intend  more  than  to  intimidate  the  bishops. 
Petitions,  very  numerously  signed,  for  the  maintenance  of  episcopal 
government,  were  presented  from  several  counties;  nor  is  it,  I 
think,  possible  to  doubt  that  the  nation  sought  only  the  abridgment 
of  that  coercive  jurisdiction  and  temporal  power  by  which  the 
bishops  had  forfeited  the  reverence  due  to  their  function,  as  well  as 
that  absolute  authority  over  presbyters,  which  could  not  be  recon- 
ciled to  the  customs  of  the  primitive  church.  This  was  the  object 
both  of  the  act  abolishing  the  high  commission,  which  by  the 
largeness  of  its  expressions  seemed  to  take  away  all  coercive  juris- 
diction from  the  ecclesiastical  courts,  and  of  that  for  depriving 
the  bishops  of  their  suffrages  among  the  peers;  which,  after 
being  once  rejected  by  a  large  majority  of  the  lords,  in  June, 
1641,  passed  into  a  law  in  the  month  of  February  following,  and 
was  the  latest  concession  that  the  king  made  before  his  final 
appeal  to  arms. 

This  spirit  of  ecclesiastical,  rather  than  civil,  democracy,  was  the 
first  sign  of  the  approaching  storm  that  alarmed  the  Hertfords  and 
Southamptons,  the  Hydes  and  Falklands.  Full  of  regard  for  esta- 
blished law,  and  disliking  the  puritan  bitterness,  aggravated  as  it 
was  by  long  persecution,  they  revolted  from  the  indecent  devasta- 
tion conmaitted  in  churches  by  the  populace,  and  from  the  insults 
which  now  fell  on  thB  conforming  ministers.  The  lords  early 
distinguished  their  temper  as  to  those  points  by  an  order  on  the 
16th  of  January  for  the  performance  of  divine  service  according  to 
law,  .in  consequence  of  the  tumults  that  had  been  caused  by  the 
heated  puritans  under  pretence  of  abolishing  innovations.  Little 
regard  was  shown  to  this  order ;  but  it  does  not  appear  that  the 
commons  went  farther  on  the  opposite  side  than  to  direct  some 
ceremonial  novelties  to  be  discontinued,  and  to  empower  one  of 
their  members,  sir  Robert  Harley,  to  take  away  all  pictures,  crosses, 
and  superstitious  figures  within  churches  or  without.^    But  this 

1  By  the  bands  of  this  zealous  knight  feU     to  the  lasting  regret  of  all  faithful  lovers  of 
the  beandfal  crosses  at  Charing  and  Cheap,     antiquities  and  architecture. 
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order,  like  many  of  their  other  acts,  was  a  manifest  encroachment 
on  the  executive  power  of  the  crown. 

§  7.  It  seems  to  have  heen  about  the  time  of  the  summer  recess, 
during  the  king's  absence  in  Scotland,  that  the  apprehension  of 
changes  in  church  and  state,  fsLT  beyond  what  had  been  dreamed 
of  at  the  opening  of  parliament,  led  to  a  final  schism  in  the  consti- 
tutional party.    Charles,  by  abandoning  his  former  advisers,  and 
yielding,  with  just  as  much  reluctance  as  displayed  the  value  of  the 
concession,  to  a  series  of  laws  that  abridged  his  prerogative,  had 
recovered  a  good  deal  of  the  affection  and  confidence  of  some,  and 
gained  from  others  that  sympathy  which  is  seldom  withheld  from 
undeserving  princes  in  their  humiliation.     Though  the  ill-timed 
death  of  the  earl  of  Bedford  in  May  had  partly  disappointed  an 
intended  arrangement  for  bringing  the  popular  leaders  into  office, 
yet  the  appointments  of  Essex,  Holland,  Say,  and  St.  John  from 
that  party,  were  apparently  pledges  of  the  king's  willingness  to 
select  his  advisers  from  their  ranks ;  whatever  cause  there  might  be 
to  suspect  that  their  real  influence  over  him  would  be  too  incon- 
siderable.   Those  who  were  still  excluded,  and  who  distrusted  the 
king*s  intentions  as  well  towards  themselves  as  the  public  cause,  of 
whom  Pym  and  Hampden,  with  the  assistance  of  St.  John,  though 
actually  solicitor-general,  were  the  chief,  found  no  better  means  of 
keeping  alive  the  animosity  that  was  beginning  to  subside,  than  by 
framing  the  Remonstrance  on  the  state  of  the  kingdom,  presented 
to  the  king  in  November,  1641.     This  being  a  recapitulation  of  all 
the  grievances  and  misgovemment  that  had  existed  since  his  acces- 
sion, which  his  acquiescence  in  so  many  measures  of  redress  ought, 
according  to  the  common  courtesy  due  to  sovereigns,  to  have 
cancelled,  was  hardly  capable  of  answering  any  other  purpose  than 
that  of  reanimating  discontents  almost  appeased,  and  guarding  the 
people  against  the  confidence  they  were  beginning  to  place  in 
the  king's  sincerity.    The  promoters  of  it  might  also  hope,  from 
Charles's  proud  and  hasty  temper,  that  he  would  reply  in  such  a  tone 
as  would  more  exasperate  the  commons.    But  he  had  begun  to  use 
the  advice  of  judicious  men,  Falkland,  Hyde,  and  Colepepper,  and 
reined  in  his  natural  violence  so  as  to  give  his  enemies  no  advantage 
over  him. 

The  jealousy  which  nations  ought  never  to  lay  aside  was  espe- 
cially required  towards  Charles,  whose  love  of  arbitrary  dominion 
was  much  better  proved  than  his  sincerity  in  relinquishing  it.  But 
if  he  were  intended  to  reign  at  all,  and  to  reign  with  any  portion 
either  of  the  prerogatives  of  an  English  king,  or  the  respect  claimed 
by  every  sovereign,  the  Remonstrance  of  the  commons  could  but 
prolong  an  irritation  incompatible  with  public  tranquillity.  It 
admits,  indeed,  of  no  question,  that  the  schemes  of  Pym,  Hampden, 
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and  St.  John,  already  tended  to  restrain  the  king's  personal  exercise 
of  any  effective  power,  from  a  sincere  persuasion  that  no  confidence 
could  ever  he  placed  in  him,  though  not  to  aholish  the  monarchy, 
or  probahly  to  abridge  in  the  same  degree  the  rights  of  his  successor. 
Their  Remonstrance  was  put  forward  to  stem  the  returning  tide  of 
loyalty,  which  not  only  threatened  to  obstruct  the  further  progress 
of  their  endeavours,  but,  as  they  would  allege,  might,  by  gaining 
strength,  wash  away  some  at  least  of  the  bulwarks  that  had  been  so 
recently  constructed  for  the  preservation  of  liberty.  It  was  carried 
in  a  full  house  by  the  small  majority  of  159  to  148.  So  much  was 
it  deemed  a  trial  of  strength,  that  Cromwell  declared  after  the 
division  that,  had  the  question  been  lost,  he  would  have  sold  his 
estate,  and  retired  to  America. 

§  8.  It  may  be  thought  rather  surprising  that,  with  a  house  of 
commons  so  nearly  balanced  as  they  appear  on  this  vote,  the  king 
should  have  new  demands  that  annihilated  his  authority  made 
upon  him,  and  have  found  a  greater  majority  than  had  voted  the 
Remonstrance  ready  to  oppose  him  by  arms;  especially  as  that 
paper  contained  little  but  what  was  true,  and  might  rather  be 
censured  as  an  ill-timed  provocation  than  an  encroachment  on  the 
constitutional  prerogative.  But  there  were  circumstances,  both  of 
infelicity  and  misconduct,  which  i^gravated  that  distrust  whereon 
every  measure  hostile  to  him  was  grounded.  His  imprudent  conni- 
vance at  popery,  and  the  far  more  reprehensible  encouragement 
given  to  it  by  his  court,  had  sunk  de^  in  the  hearts  of  his  people. 
His  ill-wishers  knew  how  to  irritate  the  characteristic  sensibility 
of  the  English  on  this  topics  The  queen,  unpopular  on  the  score 
of  her  imputed  arbitrary  counsels,  was  odious  as  a  maintainer  of 
idolatry.  The  lenity  shown  to  convicted  popish  priests,  who, 
though  liable  to  capital  punishment,  had  been  suffered  to  escape 
with  sometimes  a  very  short  imprisonment,  was  naturally  (accord- 
ing to  the  maxims  of  those  times)  treated  as  a  grievance  by  the 
commons,  who  petitioned  for  the  execution  of  one  Goodman  and 
others  in  similar  circumstances,  perhaps  in  the  hope  that  the  king 
would  attempt  to  shelter  them.  But  he  dexterously  left  it  to  the 
house  whether  they  should  die  or  not ;  and  none  of  them  actually 
suffered.  Rumours  of  pretended  conspiracies  by  the  catholics  were 
perpetually  in  circulation,  and  rather  unworthily  encouraged  by 
the  chiefs  of  the  commons.  More  substantial  motives  for  alarm 
appeared  to  arise  from  the  obscure  transaction  in  Scotland,  com- 
monly called  the  Incident,  which  looked  so  like  a  concerted  design 
against  the  two  great  leaders  of  the  constitutional  party,  Hamilton 
and  Argyle,  that  it  was  not  unnatural  to  anticipate  something  similar 
in  England^  In  the  midst  of  these  apprehensions,  as  if  to  justify 
every  suspicion  and  every  severity,  burst  out  the  Irish  rebellion 
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with  its  attendant  massacre.  Though  nothing  oonld  he  more 
unlikely  in  itself,  or  less  supported  by  proof,  than  the  king^s  conni- 
vance at  this  calamity,  from  which  every  man  of  common  under- 
standing could  only  expect,  what  actually  resulted  from  it,  a 
terrible  aggravation  of  his  difficulties,  yet,  with  that  distrustful 
temper  of  the  English,  and  their  jealous  dread  of  popery,  he  was 
never  able  to  conquer  their  suspicions  that  he  had  either  instigated 
the  rebellion,  or  was  very  little  solicitous  to  suppress  it. 

It  was,  perhaps,  hardly  practicable  for  the  king,  had  he  given  less 
real  excuse  for  it  than  he  did,  to  lull  that  disquietude  which  so 
many  causes  operated  to  excite.  The  most  circumspect  discretion 
of  a  prince  in  such  a  difficult  posture  cannot  restrain  the  rashness 
of  eager  adherents,  or  silence  the  murmurs  of  a  discontented  court. 
Those  nearest  Charles's  person,  and  who  always  possessed  too  much 
of  his  confidence,  were  notoriously  and  naturally  averse  to  the 
recent  changes.  Their  threatening  but  idle  speeches,  and  impotent 
denunciations  of  resentment,  conveyed  with  malignant  exaggeration 
among  the  populace,  provoked  those  tumultuous  assemblages  which 
afforded  the  king  no  bad  pretext  for  withdrawing  himself  from  a 
capital  where  his  personal  dignity  was  so  little  respected.  It  is 
impossible  however  to  deny  that  he  gave  by  his  own  conduct  no 
trifling  reasons  for  suspicion,  and  last  of  all  by  the  appointment  of 
Lunsford  to  the  government  of  the  Tower ;  a  choice  for  which,  as  it 
would  never  have  been  made  from  good  motives,  it  was  natural  to 
seek  the  worst.  But  the  single  false  step  which  rendered  his 
affairs  irretrievable  by  anything  short  of  civil  war,  and  placed  all 
reconciliation  at  an  insuperable  distance,  was  his  attempt  to  seize 
the  five  members  within  the  walls  of  the  house ;  an  evident  viola- 
tion, not  of  common  privilege,  but  of  all  security  for'  the  inde- 
pendent existence  of  parliament  in  the  mode  of  its  execution,  and 
leading  to  a  very  natural  though  perhaps  mistaken  surmise,  that 
the  charge  itself  of  high  treason  made  against  these  distinguished 
leaders,  without  communicating  any  of  its  grounds,  had  no  other 
foundation  than  their  parliamentary  conduct.  And  we  are  in  fact 
warranted  by  the  authority  of  the  queen  herself  to  assert  that  their 
aim  in  this  most  secret  enterprise  was  to  strike  terror  into  the  par- 
liament, and  regain  the  power  that  had  been  wrested  from  their 
grasp.  It  is  unnecessary  to  dwell  on  a  measure  so  well  known,  and 
which  scarce  any  of  the  king's  advocates  have  defended.  The  only 
material  subject  it  affords  for  reflection  is,  how  far  the  manifest 
hostility  of  Charles  to  the  popular  chiefs  might  justify  them  in  render- 
ing it  harmless  by  wresting  the  sword  out  of  his  hands.  It  is  observed 
by  Clarendon  that  ''Mr.  Hampden  was  much  altered  after  this 
accusation;  his  nature  and  cours^e  seeming  much  fiercer  than 
before."    And  it  is  certain  that  both  he  and  Mr.  Pym  were  not 
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only  most  forward  in  the  proceedings  which  brought  on  the  war, 
but  among  the  most  implacable  opponents  of  all  overtures  towards 
reconciliation ;  so  that,  although,  both  dying  in  1643,  we  cannot 
pronounce  with  absolute  certainty  as  to  their  views,  there  can  be 
little  room  to  doubt  that  they  would  have  adhered  to  the  side  of 
Cromwell,  and  St.  John,  in  the  great  separation  of  the  parlia- 
mentary party. 

§  9.  The  noble  historian  confesses  that  not  Hampden  alone,  but 
the  generality  of  those  who  were  beginning  to  judge  more  favourably 
of  the  king,  had  their  inclinations  alienated  by  this  fatal  act  of 
violence.  It  is  worthy  of  remark  that  each  of  the  two  most  striking 
encroachments  on  the  king's  prerogative  sprang  directly  from  the 
suspicions  roused  of  an  intention  to  destroy  their  privileges :  the 
bill  perpetuating  the  parliament  having  been  hastily  passed  on 
the  discovery  of  Percy's  and  Jermyn's  conspiracy,  and  the  present 
attempt  on  the  five  members  inducing  the  commons  to  insist 
peremptorily  on  vesting  the  command  of  the  militia  in  persons  of 
their  own  nomination ;  a  security,  indeed,  at  which  they  had  been 
less  openly  aiming  from  the  time  of  that  conspiracy,  and  par- 
ticularly of  late.  Every  one  knows  that  this  was  the  grand  ques- 
tion upon  which  tiie  quarrel  finally  rested ;  but  it  may  be  satis- 
factory to  show,  more  precisely  than  our  historians  have  generally 
done,  what  was  meant  by  the  power  of  the  militia,  and  what  was 
the  exact  ground  of  dispute  in  this  respect  between  Charles  I.  and 
his  parliament. 

§  10.  The  military  force  which  our  ancient  constitution  had 
placed  in  the  hands  of  its  chief  magistrate  and  those  deriving 
authority  from  him,  may  be  classed  under  two  descriptions ;  one 
principally  designed  to  maintain  the  king's  and  the  nation's  rights 
abroad,  the  other  to  protect  them  at  home  from  attack  or  dis- 
turbance. The  first  comprehends  the  tenures  by  knight's  service, 
which,  according  to  the  constant  principles  of  a  feudal  monarchy, 
bound  the  owners  of  lands,  thus  held  from  the  crown,  to  attend  the 
king  in  war,  within  or  without  the  realm,  mounted  and  armed, 
during  the  regular  term  of  service.  Their  own  vassals  were  obliged 
by  the  same  law  to  accompany  them.  But  the  feudal  service  was 
limited  to  forty  days,  beyond  which  time  they  could  be  retained 
only  by  their  own  consent,  and  at  the  king's  expense.  The  military 
tenants  were  frequently  called  upon  in  expeditions  against  Scotland, 
and  last  of  all  in  that  of  1640 ;  but  the  short  duration  of  their  legal 
service  rendered  it,  of  course,  nearly  useless  in  continental  warfare. 
Even  when  they  formed  the  battle,  or  line  of  heavy-armed  cavalry, 
it  was  necessary  to  complete  the  army  by  recruits  of  foot-soldiers, 
whom  feudal  tenure  did  not  regularly  supply,  and  whose  importance 
was  soon  made  sensible  by  their  skill  in  our  national  weapon,  the  bow. 

ST.  C.  H.  E.  N 
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What  was  the  extent  of  the  king's  lawful  prerogative  for  two  cen- 
turies or  more  after  the  Conquest  as  to  compelling  any  of  his  sub- 
jects to  serve  him  in  foreign  war,  independently  of  the  obligations 
of  tenure,  is  a  question  scarcely  to  be  answered.  But  Edward  III., 
on  the  petition  of  his  first  parliament,  who  judged  that  compulsory 
service  either  was  or  ought  to  be  rendered  illegal,  passed  a  re- 
markable act,  with  the  simple  brevity  of  those  times :  "  That  no 
man  from  henceforth  should  be  charged  to  arm  himself,  otherwise 
than  he  was  wont  in  the  time  of  his  prc^nitors,  the  kings  of  Eng- 
land ;  and  that  no  man  be  compelled  to  go  out  of  his  shire,  but 
where  necessity  requireth,  and  sudden  coming  of  strange  enemies 
into  the  realm;  and  then  it  shall  be  done  as  hath  been  used  in 
times  past  for  the  defence  of  the  realm." 

This  statute,  by  no  means  of  inconsiderable  importance  in  our 
constitutional  history,  put  a  stop  for  some  ages  to  these  arbitrary 
conscriptions.  But  Edward  had  recourse  to  another  means  of  levy- 
ing men  without  his  own  cost,  by  calling  on  the  counties  and  prin- 
cipal towns  to  furnish  a  certain  number  of  troops.  Against  this 
the  parliament  provided  a  remedy  by  an  act  in  the  25th  year  of  his 
reign :  ''  That  no  man  shall  be  constrained  to  find  men  at  arms, 
hoblers,  nor  archers,  other  than  those  who  hold  by  such  service,  if 
it  be  not  by  common  consent  and  grant  in  parliament." 

The  successful  resistance  thus  made  by  parliament  appears  to 
have  produced  the  discontinuance  of  compulsory  levies  for  foreign 
warfare.  Edward  III.  and  his  successors,  in  their  long  contention 
with  France,  resorted  to  the  mode  of  recruiting  by  contracts  with 
men  of  high  rank  or  military  estimation,  whose  influence  was 
greater  probably  than  that  of  the  crown  towards  procuring  volun- 
tary enlistments.  The  pay  of  soldiers,  which  we  find  stipulated  in 
such  of  those  contracts  as  are  extant,  was  extremely  high;  but  it 
secured  the  service  of  a  brave  and  vigorous  yeomanry. 

It  is  scarcely  perhaps  necessary  to  observe  that  there  had  never 
been  any  regular  army  kept  up  in  England.  Henry  VII.  established 
the  yeomen  of  the  guard  in  1485,  solely  for  the  defence  of  his 
person,  and  rather  perhaps,  even  at  that  time,  to  be  considered  as 
the  king's  domestic  servants*  than  as  soldiers.  Their  number  was 
at  first  fifty,  and  seems  never  to  have  exceeded  two  hundred.  A 
kind  of  regular  troops,  however,  chiefly  accustomed  to  the  use  of 
artillery,  was  maintained  in  the  very  few  fortified  places  where  it 
was  thought  necessary  or  practicable  to  keep  up  the  show  of 
defence ;  the  Tower  of  London,  Portsmouth,  the  castle  of  Dover,  the 
fort  of  Tilbury,  and,  before  the  union  of  the  crowns,  Berwick  and 
some  other  places  on  the  Scottish  border.  But  their  whole  number 
must  have  been  insignificant,  and  probably  at  no  time  equal  to 
resist  any  serious  attack. 
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We  must  take  care  not  to  confound  this  strictly  military  force, 
serving,  whether  by  virtue  of  tenure  or  engagement,  wheresoever  it 
should  be  called,  with  that  of  a  more  domestic  and  defensive  cha- 
racter to  which  alone  the  name  of  militia  was  usually  applied.  By 
the  Anglo-Saxon  laws,  or  rather  by  one  of  the  primary  and  indis- 
pensable conditions  of  political  society,  every  freeholder,  if  not 
every  freeman,  was  bound  to  defend  his  country  against  hostile 
invasion.  It  appears  that  the  alderman  or  earl,  while  those  titles 
continued  to  imply  the  government  of  a  county,  was  the  proper 
commander  of  this  militia.  Henry  II.,  in  order  to  render  it  more 
effective  in  cases  of  emergency,  and  perhaps  with  a  view  to  extend 
its  service,  enacted,  by  consent  of  parliament,  that  every  freeman, 
according  to  the  value  of  his  estate  or  moveables,  should  hold  him- 
self constantly  famished  with  suitable  arms  and  equipments.  By 
the  statute  of  Winchester,  in  the  13th  year  of  Edward  I.,  these  pro- 
visions were  enforced  and  extended.  Every  man,  between  the  ages 
of  fifteen  and  sixty,  was  to  be  assessed,  and  sworn  to  keep  armour 
according  to  the  value  of  his  lands  and  goods ;  for  fifteen  pounds 
and  upwards  in  rent,  or  forty  marks  in  goods,  a  hauberk,  an  iron 
breastplate,  a  sword,  a  knife,  and  a  horse ;  for  smaller  property,  less 
extensive  arms.  A  view  of  this  armour  was  to  be  taken  twice  in 
the  year  by  constables  chosen  in  every  hundred.  The  sheriff,  as 
chief  conservator  of  public  peace  and  minister  of  the  law,  had 
always  possessed  the  right  of  summoning  the  posse  comitatiis ;  that 
is,  of  calling  on  all  the  king's  liege  subjects  within  his  jurisdiction 
for  assistance,  in  case  of  any  rebellion  or  tumultuous  rising,  or  when 
bands  of  robbers  infested  the  public  ways,  or  when,  as  occurred 
yery  frequently,  the  execution  of  legal  process  was  forcibly  ob- 
structed. The  provisions,  however,  of  the  statute  of  Winchester,  so 
fsLT  as  they  obliged  every  proprietor  to  possess  suitable  arms,  were 
of  course  applicable  to  national  defence.  In  seasons  of  public 
danger,  threatening  invasion  from  the  side  of  Scotland  or  France,  it 
became  customary  to  issue  commissions  of  array,  empowering  those 
to  whom  they  were  addressed  to  muster  and  train  all  men  capable 
of  bearing  anns  in  the  counties  to  which  their  commission  ex- 
tended, and  hold  them  in  readiness  to  defend  the  kingdom.  The 
earliest  of  these  commissions  that  I  find  in  Bymer  is  of  1324,  and 
the  latest  of  1657. 

The  obligation  of  keeping  sufficient  arms  according  to  each  man's 
estate  was  preserved  by  a  statute  of  Philip  and  Mary,  which  made 
some  changes  in  the  rate  and  proportion  as  well  as  the  kind  of  arms. 
But  these  ancient  provisions  were  abrogated  by  James  in  his  first 
parliament.  The  nation,  become  for  ever  secure  from  invasion  on 
the  quarter  where  the  militia  service  had  been  most  required,  and 
freed  from  the  other  dangers  which  had  menace4  the  throne  of 
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Elizabeth,  gladly  saw  itself  released  from  an  expensive  obligation. 
The  government  again  may  be  presumed  to  have  thought  that 
weapons  of  offence  were  safer  in  its  hands  than  in  those  of  its  sub< 
jects.  Magazines  of  arms  were  formed  in  different  places,  and 
generally  in  each  county :  but,  if  we  may  reason  from  the  absence 
of  documents,  there  was  little  regard  to  military  array  and  pre* 
paration ;  save  that  the  citizens  of  London  mustered  their  trained 
bands  on  holidays,  an  institution  that  is  said  to  have  sprung  out  of 
a  voluntary  association,  called  the  Artillery  Company,  formed  in 
the  reign  of  Henry  VIII.  for  the  encouragement  of  archery,  and 
acquiring  a  more  respectable  and  martial  character  at  the  time  of 
the  Spanish  Armada. 

The  power  of  calling  to  arms,  and  mustering  the  population  of 
each  county,  given  in  earlier  times  to  the  sheriff  or  justices  of  the 
peace,  or  to  special  commissioners  of  array,  l^gan  to  be  entrusted, 
in  the  reign  of  Mary,  to  a  new  officer,  entitled  the  lord  lieutenant. 
This  was  usually  a  peer,  or  at  least  a  gentleman  of  large  estate 
within  the  county,  whose  office  gave  him  the  command  of  the 
militia,  and  rendered  him  the  chief  viceregent  of  his  sovereign, 
responsible  for  the  maintenance  of  public  order.  This  institution 
may  be  considered  as  a  revival  of  the  ancient  local  earldom ;  and  it 
certainly  took  away  from  the  sheriff  a  great  part  of  the  dignity 
and  importance  which  he  had  acquired  since  the  discontinuance  of 
that  office.  Yet  the  lord  lieutenant  has  so  peculiarly  military  an 
authority,  that  it  does  not  in  any  degree  control  the  civil  power  of 
the  sheriff  as  the  executive  minister  of  the  law.  In  certain  cases, 
such  as  a  tumultuous  obstruction  of  legal  authority,  each  might  be 
said  to  possess  an  equal  power ;  the  sheriff  being  still  undoubtedly 
competent  to  call  out  the  posse  comitates  in  order  to  enforce 
obedience.  Practically,  however,  in  all  serious  circumstances,  the 
lord  lieutenant  has  always  been  reckoned  the  efficient  and  respon- 
sible guardian  of  public  tranquillity. 

From  an  attentive  consideration  of  this  sketch  of  our  military 
law,  it  will  strike  the  reader  that  the  principal  question  to  be 
determined  was,  whether,  in  time  of  peace,  without  pretext  of 
danger  of  invasion,  there  were  any  legal  authority  that  CQuld  direct 
the  mustering  and  training  to  arms  of  the  able-bodied  men  in  each 
county,  usually  denominated  the  militia.  If  the  power  existed  at 
all,  it  manifestly  resided  in  the  king.  The  notion  that  either  or 
both  houses  of  parliament,  who  possess  no  portion  of  executive 
authority,  could  take  on  themselves  one  of  its  most  peculiar  and 
important  functions,  was  so  preposterous  that  we  can  scarcely  give 
credit  to  the  sincerity  of  any  reasonable  person  who  advanced  it 
In  the  imminent  peril  of  hostile  invasion,  in  the  case  of  intestine 
rebellion,  there  seems  to  be  no  room  for  doubt  that  the  king,  who 
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could  call  on  his  subjects  to  bear  arms  for  their  country  and  laws, 
could  oblige  them  to  that  necessary  discipline  and  previous  training, 
without  which  their  service  would  be  unavailing.  It  might  also  be 
urged  that  he  was  the  proper  judge  of  the  danger.  But  that,  in  a 
season  of  undeniable  tranquillity,  he  could  withdraw  his  subjects 
from  their  necessary  labours  against  their  consent,  even  for  the 
important  end  of  keeping  up  the  use  of  military,  discipline,  is  what, 
with  our  present  sense  of  the  limitations  of  royal  power,  it  might  be 
difficult  to  affirm.  There  were  so  many  points  uncertain,  and  some 
wherein  the  prerogative  was  plainly  deficient,  such  as  the  right  of 
marching  the  militia  out  of  their  own  counties,  taken  away,  if  it 
had  before  existed,  by  the  act  just  passed  against  pressing  soldiers, 
that  the  concurrence  of  the  whole  legislature  seemed  requisite  to 
place  so  essential  a  matter  as  the  public  defence  on  a  secure  and 
permanent  footing. 

§  11.  The  aim  of  the  houses  however  in  the  bill  for  regulating 
the  militia,  presented  to  Charles  in  February,  1642,  and  his  refusal 
to  pass  which  led  by  rapid  steps  to  the  civil  war,  was  not  so  much 
to  remove  those  uncertainties  by  a  general  provision  (for  in  effect 
they  left  them  much  as  before),  as  to  place  the  command  of  the 
sword  in  the  hands  df  those  they  could  control ; — nominating  in 
the  bill  the  lords  lieutenant  of  every  county,  who  were  to  obey  the 
orders  of  the  two  houses,  and  to  be  irremovable  by  the  king  for 
two  years.  No  one  can  pretend  that  this  was  not  an  encroachment 
on  his  prerogative.  It  can  only  find  a  justification  in  the  precarious 
condition,  as  the  commons  asserted  it  to  be,  of  those  liberties  they 
had  so  recently  obtained,  in  their  just  persuasion  of  the  king's 
insincerity,  and  in  the  demonstrations  he  had  already  made  of  an 
intention  to  win  back  his  authority  at  the  sword's  point.  But  it  is 
equitable,  on  the  other  hand,  to  observe  that  the  commons  had  by 
no  means  greater  reason  to  distrust  the  faith  of  Charles,  than  he 
had  to  anticipate  fresh  assaults  from  them  on  the  power  he  had 
inherited,  on  the  form  of  religion  which  alone  he  thought  lawful, 
on  the  coimsellors  who  had  served  him  most  faithfully,  and  on  the 
nearest  of  his  domestic  ties.  If  the  right  of  self-defence  could 
be  urged. by  parliament  for  this  demand  of  the  militia,  must  we 
not  admit  that  a  similar  plea  was  equally  valid  for  the  king's 
refusal  ?  However  arbitrary  and  violent  the  previous  government 
of  Charles  may  have  been,  however  disputable  his  sincerity  at 
present,  it  is  vain  to  deny  that  he  had  made  the  most  valuable 
concessions,  and  such  as  had  cost  him  very  dear.  He  had  torn 
away  from  his  diadem  what  all  monarchs  would  deem  its  choicest 
jewel — that  high  attribute  of  uncontrollable  power,  by  which  their 
flatterers  have  in  all  ages  told  them  they  resemble  and  represent 
the  Divinity.     He  had  seen  those  whose  coimsels  he  had  best 
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approved  rewarded  with  exile  or  imprisonment,  and  had  incurred 
the  deep  reproach  of  his  own  heart  by  the  sacrifice  of  Strafford. 
He  had  just  now  given  a  reluctant  assent  to  the  extinction  of  one 
estate  of  parliament,  by  the  bill  excluding  bishops  from  the  house 
of  peers.  Even  in  this  business  of  the  militia  he  would  have 
consented  to  nominate  the  persons  recommended  to  him  as 
lieutenants,  by  commissions  revocable  at  his  pleasure ;  or  would 
have  j)assed  the  bill  rendering  them  irremovable  for  one  year, 
provided  they  might  receive  their  orders  from  himself  and  the  two 
houses  jointly.  It  was  not  unreasonable  for  the  king  to  pause  at 
the  critical  moment  which  was  to  make  all  future  denial  nugatory, 
and  inquire  whether  the  prevailing  majority  designed  to  leave  him 
what  they  had  not  taken  away.  But  he  was  not  long  kept  in 
imcertainty  upon  this  score. 

§  12.  The  nineteen  propositions  tendered  to  him  at  York  in  the 
beginning  of  June,  went  to  abrogate  in  spirit  the  whole  existing 
constitution,  and  were  in  truth  so  far  beyond  what  the  king  could 
be  expected  to  grant,  that  terms  more  intolerable  were  scarcely 
proposed  to  him  in  his  greatest  difficulties,  not  at  Uxbridge,  nor  at 
Newcastle,  nor  even  at  Newport.  These  famous  propositions  import 
that  the  privy  council  and  officers  of  state  should  be  approved  by 
parliament,  and  take  such  an  oath  as  the  two  houses  should 
prescribe;  that  during  the  intervals  of  parliament  no  vacancy  in 
the  council  should  be  supplied  without  the  assent  of  the  major  part, 
subject  to  the  future  sanction  of  the  two  houses ;  that  the  education 
and  marriages  of  the  king's  children  should  be  under  parliamentary 
control;  the  votes  of  popish  peers  be  taken  away;  the  church 
government  and  liturgy  be  reformed  as  both  houses  should  advise ; 
the  militia  and  all  fortified  places  put  in  such  hands  as  parliament 
should  approve ;  finally,  that  the  king  should  pass  a  bill  for  restrain- 
ing all  peers  to  be  made  in  future  from  sitting  in  parliament,  unless 
they  be  admitted  with  the  consent  of  both  houses.  A  few  more 
laudable  provisions,  such  as  that  the  judges  should  hold  their  offices 
during  good  behaviour,  which  the  king  had  long  since  promised, 
were  mixed  up  with  these  strange  demands.  Even  had  the  king 
complied  with  such  unconstitutional  requisitions,  there  was  one 
behind  which,  though  they  had  not  advanced  it  on  this  occasion, 
was  not  likely  to  be  forgotten.  It  had  been  asserted  by  the  house 
of  commons  in  their  last  remonstrance,  that,  on  the  right 
construction  of  the  old  coronation  oath,  the  king  was  bound  to 
assent  to  all  bills  which  the  two  houses  of  parliament  should  offer. 

§  13.  In  weighing  the  merits  of  this  greatconte8t,in  judging  whether 
a  thoroughly  upright  and  enlightened  man  would  rather  have  listed 
under  the  royal  or  parliamentary  standard,  there  are  two  political 
postulates,  the  concession  of  which  we  may  require  :  one,  that  civil 
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war  is  such  a  calamity. as  nothing  but  the  most  indispensable 
necessity  can  authorise  any  party  to  bring  on ;  the  other,  that  the 
mixed  government  of  England  by  king,  lords,  and  commons,  was 
to  be  maintained  in  preference  to  any  other  form  of  polity.  The 
first  of  these .  can  hardly  be  disputed ;  and  though  the  denial  of  the 
second  would  certainly  involve  no  absurdity,  yet  it  may  justly  be 
assumed  where  both  parties  avowed  their  adherence  to  it  as  a 
common  principle.  Such  as  prefer  a  despotic  or  a  republican  form 
of  government  will  generally,  without  much  further  inquiry,  have 
made  their  election  between  Charles  1.  and  the  parliament.  We 
do  not  argue  from  the  creed  of  the  English  constitution  to  those 
who  have  abandoned  its  communion. 

There  was  so  much  in  the  conduct  and  circumstances  of  both 
parties  in  the  year  1642  to  excite  disapprobation  and  distrust,  that 
a  wise  and  good  man  could  hardly  unite  cordially  with  either  of 
them.  On  the  one  hand  he  would  entertain  little  doubt  of  the 
king's  desire  to  overthrow  by  force  or  stratagem  whatever  had  been 
effected  in  parliament,  and  to  establish  a  plenary  despotism ;  his 
arbitrary  temper,  his  known  principles  of  government,  the  natural 
sense  of  wounded  pride  and  honour,  the  instigations  of  a  haughty 
woman,  the  solicitations  of  favourites,  the  promises  of  ambitious 
men,  were  all  at  work  to  render  his  new  position  as  a  constitutional 
sovereign,  even  if  unaccompanied  by  fresh  indignities  and  encroach- 
ments, too  grievous  and  mortifying  to  be  endured.  He  had  already 
tampered  in  a  conspiracy  to  overawe,  if  not  to  disperse,  the 
parliament :  he  had  probably  obtained  large  promises,  though  very 
little  to  be  trusted,  from  several  of  the  presbyterian  leaders  in 
Scotland  during  his  residence  there  in  the  summer  of.  1641 :  he  had 
attempted  to  recover  his  ascendency  by  a  sudden  blow  in  the  affair 
of  the  five  members;  he  had  sent  the  queen  out  of  England, 
furnished  with  the  crown  jewels,  for  no  other  probable  end  than  to 
raise  men  and  procure  arms  in  foreign  countries :  he  was  now 
about  to  take  the  field  with  an  army,  composed  in  part  of  young 
gentlemen  disdainful  of  a  puritan  faction  that  censured  their 
licence,  and  of  those  soldiers  of  fortune,  reckless  of  public  principle, 
and  averse  to  civil  control,  whom  the  war  in  Germany  had  trained ; 
in  part  of  the  catholics,  a  wealthy  and  active  body,  devoted  to  the 
crown,  from  which  alone  they  had  experienced  justice  or  humanity, 
and  from  whose  favour  and  gratitude  they  now  expected  the  most 
splendid  returns. 

But,  on  the  other  hand,  the  house  of  commons  presented  still 
less  favourable  prospects.  After  every  allowance  has  been  made, 
he  must  bring  very  heated  passions  to  the  records  of  those  times 
who  does  not  perceive  in  the  conduct  of  that  body  a  series  of 
glaring  violations,  hot  only  of  positive  and  constitutional,  but  of 
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those  higher  principles  which  are  paramount  to  all  immediate 
policy.     Witness  the  ordinance  for  disarming  recusants  passed  by 
both  houses  in  August,  1641,  and  that  in  November  authorising 
the  earl  of  Leicester  to  raise  men  for  the  defence  of  Ireland  without 
warraut  under  the  great  seal,  both  manifest  encroachments  on  the 
executive  power ;  and  the  enormous  extension  of  privilege,  under 
which  every  person  accused  on  the  slightest  testimony  of  disparaging 
their  proceedings,  or  even  of  introducing  new-fangled  ceremonies  in 
the  church,  a  matter  wholly  out  of  their  cognizance,  was  dragged 
before  them  as  a  delinquent,  and  lodged  in  their  prison.     Witness 
the  outrageous  attempts  to  intimidate  the  minority  of  their  own 
body  in  the  commitment  of  Mr.  Palmer,  and  afterwards  of  sir  Ealph 
Hopton  to  the  Tower,  for  such  language  used  in  debate  as  would 
not  have  excited  any  observation  in  ordinary  times; — their  con- 
tinual encroachments  on  the  rights  and  privileges  of  the  lords,  as 
in  their  intimation  that  if  bills  thought  by  them  necessary  for  the 
public  good  should  fall  in  the  upper  house,  they  must  join  with  the 
minority  of  the  lords  in  representing  the  same  to  the  king ;  or  in 
the  impeachment  of  the  duke  of  Kichmond  for  words,  and  those  of 
the  most  trifling  nature,  spoken  in  the  upper  house  ; — their  despotic 
violation  of  the  rights  of  the  people,  in  imprisoning  those  who 
presented  or  prepared  respectful  petitions  in  behalf  of  the  established 
constitution;  while  they  encouraged  those  of  a  tumultuous  multitude 
at  their  bar  in  favour  of  innovation ; — their  usurpation  at  once  of 
the  judicial  and  legislative  powers  in  all  that  related  to  the  church, 
particularly  by  their  committee  for  scandalous  ministers,  under 
which  denomination,  adding  reproach  to  injury,  they  subjected  all 
who  did  not  reach  the  standard  of  puritan  perfection  to  contumely 
and  vexation,  and  ultimately  to  expulsion  from  their  lawful  property. 
Witness  the  impeachment  of  the  twelve  bishops  for  treason,  on 
account  of  their  protestation  against  all  that  .should  be  done  in  the 
house  of  lords  during  their  compelled  absence  through  fear  of  the 
populace;   a  protest  not  perhaps    entirely  well    expressed,    but 
abundantly  justifiable  in  its  argument  by  the  plainest  principles  of 
law.     These  great  abuses  of  power,  becoming  daily  more  frequent, 
as  they  became  less  excusable,  would  make  a  sober  man  hesitate  to 
support  them  in  a  civil  war,  wherein  their  success  must  not  only 
consummate  the  destruction  of  the  crown,  the  church,  and  the 
peerage,  but  exposie  all  who  had  dissented  from  their  proceedings, 
as  it  ultimately  happened,  to  an  oppression  less  severe  perhaps,  but 
far  more  sweeping,  than  that  which  had  rendered  the  star-chamber 
odious. 

Thus,  with  evil  auspices,  with  much  peril  of  despotism  on  the 
one  hand,  with  more  of  anarchy  on  the  other,  amidst  the 
apprehensions  and  sorrows  of  good  men,  the  civil  war  conmienced 
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in  the  summer  of  1642.  1  might  now  perhaps  pass  over  the  period 
that  intervened,  until  the  restoration  of  Charies  II.,  as  not  strictly 
belonging  to  a  work  which  undertakes  to  relate  the  progress  of  the 
English  constitution.  But  this  would  have  left  a  sort  of  chasm 
that  might  disappoint  the  reader  ;  and  as  I  have  already  not 
wholly  excluded  our  more  general  political  history,  without  a 
knowledge  of  which  the  laws  and  government  of  any  people  must 
be  unintelligible,  it  will  probably  not  be  deemed  an  unnecessary 
digression,  if  I  devote  one  chapter  to  the  most  interesting  and 
remarkable  portion  of  British  story. 


H  3 
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CHAPTER  X. 

•        •  • 

FROM  THE  BREAKING  OUT  OF  THE  CIVIL  WAR  TO 

THE  RESTORATION. 


PART   I. 

9  1.  Success  of  the  King  in  the  first  part  of  the  War.  $  2.  Eflbrts  l^  the  Moderate  Party 
for  Peace.  A£fair  at  Brentford.  $  3.  Treaty  of  Ozfoid.  $  4.  Impeachment  of  the 
Qneen.  $  5.  Waller's  Plot.  $  6.  Secession  of  some  Peers  to  the  King's  Quarters. 
Their  Treatment  there  impolitic.  $  7.  The  Anti-pacific  Party  gain  the  ascendant  at 
Westminster.  ^  8.  The  Parliament  makes  a  new  Qreat  Seal.  $  9.  And  takes  the 
Covenant.  $  10.  Persecution  of  the  Clergy  who  refuse  it.  ^  11.  Impeachment  and 
Execution  of  Laud.  ^  12.  Decline  of  the  King's  Affairs  in  1644.  $  13.  Factions 
at  Oxford.  ^  14.  Royalist  Lords  and  Commoners  summoned  to  that  City.  Treaty 
of  Uxbridge.  Impossibility  of  Agreement.  $  15.  Miseries  or  the  War.  $  16.  h^ssex 
and  Manchester  suspected  of  Lukewarmness.  $  17.  Self-deoying  Ordinance. 
$  18.  Battle  of  Naseby.  Desperate  condition  of  the  King's  Affairs.  He  throws  himself 
into  the  hands  of  the  Soots.  $  19.  His  Struggles  to  preserve  Episcopacy,  against  the 
advice  of  the  Queen  and  others.  Bdd  Conduct  of  the  Queen.  $  20.  Publication  of 
Letters  taken  at  Naseby.  $  21.  Discovery  of  Glamorgan's  Treaty.  $  22.  King  de- 
livered up  by  the  Scots.  ^  23.  Growth  of  the  Independents  and  Republicans. 
Opposition  to  the  Presbyterian  Government.  Toleration.  $  24.  Intrigues  of  the 
Army  with  the  King.  His  Person  seized.  $  25.  The  Parliament  yield  to  the  Army. 
$  26.  Mysterious  Conduct  of  Cromwell.  $  27.  Imprudent  Hopes  of  the  King.  He 
rejects  the  Proposals  of  the  Army.  $  28.  His  Flight  from  Hampton  Court.  Alarm- 
ing Votes  against  him.  $  29.  Scots'  Invasion,  The  Presbyterians  r^ain  the  Ascend- 
ant. $  30.  Treaty  of  Newport.  $  31  Gradual  Progress  of  a  RepnbUcan  Party. 
$  32.  Scheme  among  the  Officers  of  bringing  Charles  to  Trial.  This  is  finally  deter- 
mined. Seclusion  of  Presbyterian  Members.  $  33.  Motives  of  some  of  the  King's 
Judges.  (  34.  Question  of  his  Execution  Dlscuflsed.  $35.  HisQiaracter.  $  3tt.  loon 
BasiUke. 

§  1.  Factions  that,  while  still  under  some  restraint  from  the  forms 
at  least  of  constitutional  law,  excite  our  disgust  by  their  selfish- 
ness or  intemperance,  are  little  likely  to  redeem  their  honour  when 
their  animosities  have  kindled  civil  warfare.  If  it  were  difficult 
for  an  upright  man  to  enlist  with  an  entire  willingness  under  either 
the  royalist  or  the  parliamentarian  banner  at  the  commencement  of 
hostilities  in  1642,  it  became  far  less  easy  for  him  to  desire  the 
complete  success  of  one  or  the  other  cause,  as  advancing  time  dis- 
played the  faults  of  both  in  darker  colours  than  they  had  previously 
worn.  Of  the  parliament — to  begin  with  the  more  powerful  and 
victorious  party — it  may  be  said,  I  think,  with  not  greater  severity 
than  truth,  that  scarce  two  oj  three  public  acts  of  justice,  humanity, 
or  generosity,  and  very  few  of   political  wisdom  or  courage,  are 
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recorded  of  them  from  their  quarrel  with  the  king  to  their  expul- 
sion by  Cromwell. 

l^otwithstanding  the  secession  from  parliament  before  the  com- 
mencement of  the  war  of  nearly  all  the  peers  who  could  be  reckoned 
on  the  king's  side,  and  of  a  pretty  considerable  part  of  the  com-  « 
mons,  there  still  continued  to  sit  at  Westminster  many  sensible 
and  moderate  persons,  who  thought  that  they  could  not  serre  their 
country  better  than  by  remaining  at  their  posts,  and  laboured  con- 
tinually to  bring  about  a  pacification  by  mutual  concessions.     Such 
were  the  earls  of  Northumberland,  Holland,  Lincoln,  and  Bedford, 
among  the  peers;   Selden,  Whitelock,  HoUis,  Waller,  Pierpoint, 
and  Rudyard,  in  the  commons.      These,  however,  would  have 
formed  but  a  very  ineffectual  minority  if  the  war  itself,  for  at 
least  twelve  months,  had  not  taken  a  turn  little  expected  by  the 
parliament.    The  hard  usage  Charles  seemed  to  endure  in  so  many 
encroachments  on  his  ancient  prerogative  awakened  the  sympathies 
of  a  generous  aristocracy,  accustomed  to  respect  the  established 
laws,  and  to  love  monarchy,  as  they  did  their  own  liberties,  on  the 
score  of  its  prescriptive  title  ;  averse  also  to  the  rude  and  morose 
genius  of  puritanism,  and  not  a  little  jealous  of  those  upstart 
demagogues  who    already  threatened  to  subvert  the    graduated 
pyramid  of  English  society.    Their  zeal  placed  the  king  at  the 
head  of  a  &r  more  considerable  army  than  either  party  had  anti- 
cipated.    In  the  first  battle;  that  of  EdgehlU,  though  he  did  not 
remain  master  of  the  field,  yet  all  the  military  consequences  were 
evidently  in  his  favour.     In  the  ensuing  campaign  of  1643,  *the 
advantage  was  for  several  months  entirely  his  own,  nor  could  he 
be  said  to  be  a  loser  on  the  whole  result,  notwithstanding  some 
reverses  that  accompanied  the  autumn.    A  line  drawn  from  Hull 
to  Southampton  would  suggest  no  very  incorrect  idea  of  the  two 
parties,  considered  as  to  their  military  occupation  of  the  kingdom, 
at  the  beginning  of  September,  1643  ;  for  if  the  parliament,  by  the 
possession  of  Gloucester  and  Plymouth,  and  by  some  force  they  had 
on  foot  in  Cheshire  and  other  midland  parts,  kept  their  ground  on 
the  west  of  this  line,  this  was  nearly  compensated  by  the  earl  of 
Newcastle's  possession  at  that  time  of  most  of  Lincolnshire,  which 
lay  within  it.    Such  was  the  temporary  effect,  partly  indeed  of 
what  may  be  called  the  fortune  of  war,  but  rather  of  the  zeal  and 
spirit^  of  the  royalists,  and  of  their  advantage  in  a  more  numerous 
and  intrepid  cavalry. 

§  2.  It  was  natural  that  the  moderate  party  in  parliament  should 
acquire  strength  by  the  untoward  fortune  of  its  arms.  Their  aim, 
as  well  as  that  of  the  constitutional  royalists,  was  a  speedy  pacifi- 
cation. On  the  king's  advance  to  CoUibrook,  in  November,  1642, 
the  two  houses  made  an  overture  for  negotiation,  on  which  he 
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expressed  his  readiness  to  enter.  But,  during  the  parley,  some  of 
his  troops  advanced  to  Brentford,  and  a  sharp  action  took  place  in 
that  town.  The  parliament  affected  to  consider  this  such  a  mark 
of  perfidy  and  bloodthirstiness  as  justified  them  in  breaking  off  the 
treaty,  a  step  to  which  they  were  doubtless  more  inclined  by  the 
king's  retreat,  and  their  discovery  that  his  army  was  less  formidable 
than  they  had  apprehended.  It  is  very  probable,  or  rather  certain, 
even  from  Clarendon's  account,  that  many  about  the  king,  if  not 
himself,  were  sufi&ciently  indisposed  to  negotiate  ;  yet,  as  no  cessa- 
tion of  arms  had  been  agreed  upon,  or  even  proposed,  he  cannot  be 
said  to  have  waived  the  unquestionable  right  of  every  belligerent 
to  obtain  all  possible  advantage  by  arms,  in  order  to  treat  for  peace 
in  a  more  favourable  position.  But,  as  mankind  are  seldom 
reasonable  in  admitting  such  maxims  against  themselves,  he  seems 
to  have  injured  his  reputation  by  this  affair  of  Brentford. 

§  3.  A  treaty,  from  which  many  ventured  to  hope  much,  was 
begun  early  in  the  next  spring  at  Oxford,  after  a  struggle  which 
had  lasted  through  the  winter  within  the  walls  of  parliament. 
But  though  the  party  of  Pym  and  Hampden  at  Westminster  were 
not  able  to  prevent  negotiation  against  the  strong  bent  of  the 
house  of  lords,  and  even  of  the  city,  which  had  been  taught  to 
lower  its  tone  by  the  interruption  of  trade,  and  especially  of  the 
supply  of  coals  from  Newcastle,  yet  they  were  powerful  enough  to 
make  the  houses  insist  on  terms  not  less  unreason&ble  than  those 
contained  in  their  nineteen  propositions  the  year  before.  The  king 
couM.  not  be  justly  expected  to  comply  with  these ;  but,  had  they 
been  more  moderate,  or  if  the  parliament  would  have  in  some 
measure  receded  from  them,  we  have  every  reason  to  conclude,  both 
by  the  nature  of  the  terms  he  proposed  in  return,  and  by  the 
positive  testimony  of  Clarendon,  that  he  would  not  have  come 
sincerely  into  any  scheme  of  immediate  accommodation.  The 
reason  assigned  by  that  author  for  the  unwilHngness  of  Charles  to 
agree  on  a  cessation  of  arms  during  the  negotiation,  though  it  had 
been  originally  suggested  by  himself  (and  which  reason  would 
have  been  still  more  applicable  to  a  treaty  of  peace),  is  one  so 
strange  that  it  requires  all  the  authority  of  one  very  unwilling  to 
confess  any  weakness  or  duplicity  of  the  king  to  be  believed^  He 
had  made  a  solemn  promise  to  the  queen  on  her  departure  for 
Holland  the  year  before,  "  that  he  would  receive  no  person  who  had 
disserved  him  into  any  favour  or  trust,  without  her  privity  and 
consent;  and  that,  as  she  had  undergone  many  reproaches  and 
calumnies  at  the  entrance  into  the  war,  so  he  would  never  make 
any  peace  but  by  her  interposition  and  mediation,  that  the  king- 
dom might  receive  that  blessing  only  from  her."  Let  this  be 
called,  as  the  reader  may  please,  the  extravagance  of  romantic 
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affection,  or  rather  the  height  of  pusillanimous  and  criminal  sub* 
serviency,  we  cannot  surely  help  acknowledging  that  this  one 
marked  weakness  in  Charles's  character,  had  there  been  nothing 
else  to  object,  rendered  the  return  of  cordial  harmony  between 
himself  and  his  people  scarce  within  the  bounds  of  natural 
possibility. 

§  4.  Though  this  particular  instance  of  the  queen's  prodigious 
ascendency  over  her  husband  remained  secret  till  the  publication  of 
lord  Clarendon's  Life,  it  was  in  general  well  known,  and  put  the 
leaders  of  the  commons  on  a  remarkable  stroke  of  policy,  in  order 
to  prevent  the  renewal  of  negotiations.  On  her  landing  in  the 
north,  with  a  supply  of  money  and  arms,  as  well  as  with  a  few 
troops  she  had  collected  in  Holland,  they  carried  up  to  the  lords 
an  impeachment  for  high  treason  against  her.  This  measure  (so 
obnoxious  was  Henrietta)  met  with  a  less  vigorous  opposition  than 
might  be  expected,  though  the  moderate  party  was  still  in  con- 
siderable force.  It  was  not  only  an  insolence  which  a  king,  less 
uxorious  than  Charles,  could  never  pardon,  but  a  violation  of  the 
primary  laws  and  moral  sentiments  that  preserve  human  society, 
to  which  the  queen  was  acting  in  obedience.  Scarce  any  proceed- 
ing of  the  long  parliament  seems  more  odious  than  this ;  whether 
designed  by  way  of  intimidation,  or  to  exasperate  the  king,  and 
render  the  composure  of  existing  differences  more  impracticable. 

§  5.  The  enemies  of  peace  were  strengthened  by  the  discovery 
of  what .  is  usually  called  Waller's  plot,  a  scheme  for  making  a 
strong  demonstration  of  the  royalist  party  in  London,  wherein 
several  members  of  both  houses  appear  to  have  been  more  or  less 
concerned.  Upon  the  detection  of  this  conspiracy,  the  two  houses 
of  parliament  took  an  oath  not  to  lay  down  arms,  so  long  as  the 
papists  now  in  arms  should  be  protected  from  the  justice  of 
parliament ;  and  never  to  adhere  to,  or  willingly  assist,  the  forces 
raised  by  the  king,  without  the  consent  of  both  houses.  Every 
individual  member  of  the  peers  and  commons  took  this  oath ;  some 
of  them  being  then  in  secret  concert  with  the  king,  and  others 
entertaining  intentions,  as  their  conduct  very  soon  evinced,  of 
deserting  to  his  side.  Such  was  the  commencement  of  a  system 
of  perjury,  which  lasted  for  many  years,  and  belies  the  pretended- 
religion  of  that  hypocritical  age. 

§  6.  The  king  was  now  in  a  course  of  success,  which  made  him 
rather  hearken  to  the  sanguine  courtiers  of  Oxford,  where, 
according  to  the  invariable  character  of  an  exiled  faction,  every 
advantage  or  reverse  brought  on  a  disproportionate  exultation  or 
despondency,  than  to  those  better  counsellors  who  knew  the  pre- 
cariousness  of  his  good  fortune.  He.. published  a  declaration, 
wherein  he  denied  the  two  houses  at  Westminster  the  name  of  a 
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parliament ;  which  he  could  no  more  take  from  them,  after  the 

bill  he  had  passed,  than  they  could  deprive  him  of  his  royal  title, 

and  by  refusing  which  he  shut  up  all  avenues  to  an  equal  peace. 

This  was  soon  followed  by  so  extraordinary  a  political  error  as 

manifests  the  king's  want  of  judgment,  and  the  utter  improbability 

that  any  event  of  the  war  could  have  restored  to  England  the 

blessings  of  liberty  and  repose.   Three  peers  of  the  moderate  party, 

the  earls  of  Holland,  Bedford,  and  Glare,  dissatisfied  with  the 

preponderance  of  a  violent  £Eu;tion  in  the  commons,  left  their  places 

at  Westminster,  and  came  into  the  king's  quarters.    It  might  be 

presumed,  from    general    policy  as  well  as  from    his    constant 

declarations  of  a  desire  to  restore  peace,  that  they  would  have 

been  received  with  such  studied  courtesy  as  might  serve  to  reconcile 

to  their  own  mind  a  step  which,  when  taken  with  the  best  inten* 

tions,  is  always  equivocal  and  humiliating.    There  was  great  reason 

to  believe  that  the  earl  of  Northumberland,  not  only  the  first  peer 

then  in  England- as  to  family  and  fortune,  but  a  man  highly 

esteemed  for  prudence,  was  only  waiting  to  observe  the  reception 

of  those  who  went  first  to  Oxford  before  he  followed  their  steps. 

There  were  even  well-founded  hopes  of  the  earl  of  Essex,  who, 

though  incapable  of  betraying  his  trust  as  commander  of  the 

parliament's  army,  was,  both  from  personal  and  public  motives, 

disinclined  to  the  war-party  in  the  commons.    There  was  much  to 

expect  from  all  those  who  had  secretly  wished  well  to  the  king's 

cause,  and  from  those  whom  it  is  madness  to  reject  or  insult,  the 

followers  of  fortune,  the  worshippers  of  power,  without  whom 

neither  fortune  nor  power  can  long  subsist.    Yet  such  was  the  state 

of  Charles's  council-board  at  Oxford  that  some  were  for  arresting 

these  proselyte  earls ;  and  it  was  carried  with  difficulty,  after  they 

had  been  detained  some  time  at  Wallingford,  that  they  might  come 

to  the  court.    But  they  met  there  with  so  many  and  such'  general 

slights,  that,  though  they  fought  in  the  king's  army  at  Newbury, 

they  found  their  position  intolerably  ignominious,  and,  after  about 

three  months,  returned  to  the  parliament  with  many  expressions  of 

repentance,  and  strong  testimonies  to  the  evil  counsels  of  Oxford. 

§  7.  Both  parties  showed  an  adverseness  to  all  overtiures  for  peace. 
On  the  news  that  prince  Rupert  had  taken  Bristol,  the  last  and  most 
serious  loss  that  the  parliament  sustained,  the  lords  agreed  on  pro- 
positions for  peace  to  be  sent  to  the  king,  of  an  unusually  moderate 
tone.  The  commons,  on  a  division  of  94  to  65,  determined  to  take 
them  into  consideration;  but  the  lord  mayor  Pennington  having 
procured  an  address  of  the  city  against  peace,  backed  by  a  tumul- 
tuous mob,  a  small  majority  was  obtained  against  concurring  with 
the  other  house.  It  was  after  this  that  the  lords  above  mentioned, 
as  well  as  many  of  the  commons,  quitted  Westminster.     The  pre- 
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vailing  party  had  no  thoughts  of  peace  till  they  could  dictate  its 
conditions.  Through  Essex's  great  success  in  raising  the  siege  of 
Gloucester,  the  most  distinguished  exploit  in  his  military  life,  and 
the  battle  of  Newbury,  wherein  the  advantage  was  certainly  theirs, 
they  became  secure  against  any  important  attack  on  the  king's  side, 
the  war  turning  again  to  endless  sieges  and  skirmishes  of  partisans. 
And  they  now  adopted  two  important  measures,  one  of  which  gave 
a  new  complexion  to  the  quarrel. 

§  8.  Littleton,  the  lord-keeper  of  the  great  seal,  had  carried  it 
away  with  him  to  the  king.  This  of  itself  put  a  stop  to  the  regular 
course  of  the  executive  government,  and  to  the  administration  of 
justice  within  the  parliament's  quarters.  No  employments  could  be 
filled  up,  no  writs  for  election  of  members  issued,  no  commissions 
for  holding  the  assizes  completed,  without  the  indispensable  formality 
of  affixing  the  great  seal.  It  must  surely  excite  a  smile,  that  men 
who  had  raised  armies,  and  fought  battles  against  the  king,  should 
be  perplexed  how  to  get  over  so  technical  a  difficulty.  But  the 
great  seal,  in  the  eyes  of  the  English  lawyers,  has  a  sort  of  mys- 
terious efficacy,  and  passes  for  the  depository  of  royal  authority  in 
a  higher  degree  than  the  person  of  the  king.  The  commons  pre- 
pared an  ordinance  in  July  for  making  a  new  great  seal,  in  which 
the  lords  could  not  be  induced  to  concur  till  October.  The  royalists, 
and  the  king  himself,  exclaimed  against  this  as  the  most  audacious 
treason,  though  it  may  be  reckoned  a  very  natural  consequence  of 
the  state  in  which  the  parliament  was  placed. 

§  9.  The  second  measure  of  parliament  was  of  greater  moment 
and  more  fatal  consequences.  I  have  already  mentioned  the  stress 
laid  by  the  bigoted  Scots  presbyterians  on  the  establishment  of 
their  own  church-government  in  England.  Chiefly  perhaps  to  con- 
ciliate this  people,  the  house  of  commons  had  entertained  the  bill 
for  abolishing  episcopacy ;  and  this  had  formed  a  part  of  the  nine- 
teen propositions  that  both  houses  tendered  to  the  king.  After  the 
action  at  Brentford  they  concurred  in  a  declaration  to  be  delivered 
to  the  Scots  commissioners,  resident  in  London,  wherein,  after 
setting  forth  the  malice  of  the  prelatical  clergy  in  hindering  the 
reformation  of  ecclesiastical  government,  and  professing  their  own 
desire  willingly  and  affectionately  to  pursue  a  closer  union  in  such 
matters  between  the  two  nations,  they  request  their  brethren  of 
Scotland  to  raise  such  forces  as  they  should  judge  sufficient  for  the 
securing  the  peace  of  their  own  borders  against  ill-affected  persons 
there ;  as  likewise  to  assist  them  in  suppressing  the  army  of  papists 
and  foreigners  which,  it  was  expected,  would  shortly  be  on  foot  in 
England. 

This  overture  produced  for  many  months  no  sensible  effect.  The 
Scots,  with  all  their  national  wariness,  suspected  that,  in  spite  of 


280         SOLEMN  LEAGUE  AKD  COVENANT.      Chap.  X. 

these  general  declarations  in  favour  of  their  church  polity,  it  was 
not  much  at  heart  with  most  of  the  parliament,  and  might  he 
given  up  in  a  treaty,  if  the  king  would  concede  some  other  matters 
in  dispute.     Accordingly,  when  the  progress  of  his  arms,  especially 
in  the  north,  during  the  Ensuing  summer,  compelled  the  parliament 
to  call  in  a  more  pressing  manner,  and  by  a  special  embassy,  for 
their  aid,  they  resolved  to  bind  them  down  by  such  a  compact  as 
no  wavering  policy  should  ever  rescind.    They  insisted  therefore 
on  the  adoption  of  the  solemn  league  and  covenant,  founded  on  a 
similar  association  of  their  own  five  years  before,  through  which 
they  had  successfully  resisted  the  king  and  overthrown  the  prelatic 
government.     The  covenant  consisted  in  an  oath  to  be  subscribed 
by  all  sorts  of  persons  in  both  kingdoms,  whereby  they  bound 
themselves  to  preserve  the  reformed  religion  in  the  church  of  Scot- 
land, in  doctrine,  worship,  discipline,  and  government,  according  to 
the  word  of  God  and  practice  of  the  best  reformed  churches ;  and 
to  endeavour  to  bring  the  churches  of  God  in  the  three  kingdoms 
to  the  nearest  conjunction  and  uniformity  in  religion,  confession 
of  fJEiith,  form  of  church-government,  directory  for  worship,  and 
catechizing ;  to  endeavour,  without  respect  of  persons,  the  extir- 
pation of  popery,  prelacy  (that  is,  church-government  by  arch- 
bishops, bishops,  their  chancellors,  and  commissaries,  deans  and 
chapters,  archdeacons,  and  all  other  ecclesiastical  officers  depending 
on  that  hierarchy),  and  whatsoever  should  be  found  contrary  to 
sound  doctrine  and  the  power  of  godliness ;  to  preserve  the  rights 
and  privileges  of  the  parliaments  and  the  lil)erties  of  the  kingdoms, 
and  the  king's  person  and  authority,  in  the  preservation  and  defence 
of  the  true  religion  and  liberties  of  the  kingdoms ;  to  endeavour  the 
discovery  of  incendiaries  and  malignants,  who  hinder  the  reformation 
of  religion,  and  divide  the  king  from  his  people,  that  they  may  be 
brought  to  punishment;  finally,  to  assist  and  defend  all  such  as 
should  enter  into  this  covenant  and  not  suffer  themselves  to  be 
withdrawn  from  it,  whether  to  revolt  to  the  opposite  party,  or  to 
give  into  a  detestable  indifiference  or  neutrality.    In  conformity  to 
the  strict  alliance  thus  established  between  the  two  kingdoms,  the 
Scots  commissioners  at  Westminster  were  intrusted,  jointly  with  a 
committee  of  both  houses,  with  very  extensive  powers  to  administer 
the  public  affairs.   , 

Every  member  of  the  commons  who  remained  at  Westminster,  to 
the  number  of  228,  or  perhaps  more,  and  from  20  to  30  peers  that 
formed  their  upper  house,  subscribed  this  deliberate  pledge  to  over- 
turn the  established  church ;  many  of  them  with  extreme  reluctance, 
both  from  a  dislike  of  the  innovation,  and  from  a  consciousness  that 
it  raised  a  most  formidable  obstacle  to  the  restoration  of  peace ;  but 
with  a  secret  reserve,  for  which  some  want  of  precision  in  the 
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language  of  this  covenant  (purposely  introduced  by  Vane,  as  is  said, 
to  shelter  his  own  schemes)  afforded  them  a  sort  of  apology.  It 
was  next  imposed  on  all  civil  and  military  ofi&cers,  and  upon  all  the 
beneficed  clergy. 

§  10.  A  severe  persecution  fell  on  the  faithful  children  of  the 
Anglican  church.    Many  had  already  been  sequestered  from  their 
livings,  or  even  subjected  to  imprisonment,  by  the  parliamentary 
committee  for  scandalous  ministers,  or  by  subordinate  committees 
of  the  same  kind  set  up  in  each  county  within  their  quarters ;  some- 
times on  the  score  of  immoralities  or  false  doctrine,  more  frequently 
for  what  they  termed  malignity,  or  attachment  to  the  king  and  his 
party.     Yet  wary  men,  who  meddled  not  with  politics,  might  hope 
to  elude  this  inquisition.    But  the  covenant,  imposed  as  a  general 
test,  drove  out  all  who  were  too  conscientious  to  pledge  themselves 
by  a  solemn  appeal  to  the  Deity  to  resist  the  polity  which  they 
generally  believed  to  be  of  his  institution.     What  number  of  the 
clergy  were  ejected  (most  of  them  but  for  refusing  the  covenant, 
and  for  no  moral  offence  or  imputed  superstition)  it  is  impossible  to 
ascertain.     Walker,  in  his  Sufferings  of  the  Clergy,  a  folio  volume 
published  in  the  latter  end  of  Anne's  reign,  with  all  the  virulence 
and  partiality  of  the  high-church  faction  in  that  age,  endeavoured 
to  support  those  who  had  reckoned  it  at  8000;  a  palpable  over- 
statement upon  his  own  showing,  for  he  cannot  produce  near  2000 
names  after  a  most  diligent  investigation.    Neal,  however,  admits 
1600,  probably  more  than  one-fifth  of  the  beneficed  ministers  in  the 
kingdom.     The  biographical  collections  furnish  a  pretty  copious 
martyrology  of  men  the  most  distinguished  by  their  learning  and 
virtues  in  that  age.    The  remorseless  and  indiscriminate  bigotry  of 
presbyterianism  might  boast  that  it  had  heaped  disgrace  on  Walton, 
and  driven  Lydiat  to  beggary ;  that  it  trampled  on  the  old  age  of 
Hales,  and  embittered  with  insult  the  dying  moments  of  Chilling- 
worth. 

§  11.  But  the  most  unjustifiable  act  of  these  zealots,  and  one  of 
the  greatest  reproaches  of  the  long  parliament,  was  the  death  of 
archbishop  Laud.  In  the  first  days  of  the  session,  while  the  fall 
of  Strafford  struck  every  one  with  astonishment,  the  commons  had 
carried  up  an  impeachment  Against  him  for  high  treason,  in  fourteen 
articles  of  charge ;  and  he  had  lain  ever  since  in  the  Tower,  his 
revenues  and  even  private  estate  sequestered,  and  in  great  indi- 
gence. 'After  nearly  three  years'  neglect,  specific  articles  were 
exhibited  against  him  in  October,  1643,  but  not  proceeded  on  with 
vigour  till  December,  1644;  when,  for  whatever  reason,  a  deter- 
mination was  taken  to  pursue  this  unfortunate  prelate  to  death. 
The  charges  against  him,  which  Wild,  Maynard,  and  other  managers 
of  the  impeachment  were  to  a^ravate  into  treason,  related  partly 
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to  those  papistical  innovations  whicli  had  nothing  of  a  political 
character  about  them,  partly  to  the  violent  proceedings  in  the  star- 
chamber  and  high-commission  courts,  wherein  Laud  was  very 
prominent  as  a  councillor,  but  certainly  without  any  greater  legal 
responsibility  than  fell  on  many  others.  He  defended  himself,  not 
always  prudently  or  satisfactorily,  but  with  courage  and  ability ; 
never  receding  from  his  magnificent  notions  of  spiritiial  power,  but 
endeavouring  to  shift  the  blame  of  the  sentences  pronounced  by  the 
council  on  those  who  concurred  with  him.  The  imputation  of 
popery  he  repelled  by  a  list  of  the  converts  he  had  made ;  but  the 
word  was  equivocal,  and  he  could  not  deny  the  difference  between 
his  protestantism  and  that  of  our  Beformation.  Nothing  could  be 
more  monstrous  than  the  allegation  of  treason  in  this  case.  The 
judges,  on  a  reference  by  the  lords,  gave  it  to  be  understood,  in 
their  timid  way,  that  the  charges  contained  no  legal  treason.  But, 
the  commons  having  changed  their  impeachment  into  an  ordinance 
for  his  execution,  the  peers  were  pusillanimous  enough  to  comply. 
Laud  had  amply  merited  punishment  for  his  tyrannical  abuse  of 
power ;  but  his  execution  at  the  age  of  seventy,  without  the 
slightest  pretence  of  political  necessity,  was  a  far  more  unjustifiable 
instance  of  it  than  any  that  was  alleged  against  him. 

§  12.  Pursuant  to  the  before-mentioned  treaty,  the  Scots  army 
of  21,000  men  marched  into  England  in  January,  1644.  This  was 
a  very  serious  accession  to  Charles's  difficulties,  already  sufficient  to 
dissipate  all  hopes  of  final  triumph,  except  in  the  most  sanguine 
minds.  His  successes,  in  fact,  had  been  rather  such  as  to  surprise 
well-judging  men  than  to  make  them  expect  any  more  favourable 
termination  of  the  war  than  by  a  feiir  treaty.  From  the  beginning 
it  may  be  said  that  the  yeomanry  and  trading  classes  of  towns  were 
generally  hostile  to  the  king's  side,  even  in  those  counties  which 
were  in  his  military  occupation ;  except  in  a  few,  such  as  Cornwall, 
Worcester,  Salop,  and  most  of  Wales,  where  the  prevailing  sentiment 
was  chiefly  royalist ;  and  this  disafiection  was  prodigiously  increased 
through  the  licence  of  his  ill-paid  and  ill-disciplined  army.  On  the 
other  hand,  the  gentry  were  in  a  great  majority  attached  to  his 
cause,  even  in  the  parts  of  England  which  lay  subject  to  the  parlia- 
ment. But  he  was  never  able  to  make  any  durable  impression  on 
what  were  called  the  associated  counties,  extending  from  Norfolk 
to  Sussex  inclusively,  within  which  no  rising  could  be  attempted 
with  any  effect ;  while,  on  the  other  hand,  tbe  parliament  possessed 
several  garrisons,  and  kept  up  considerable  forces,  in  that  larger 
portion  of  the  kingdom  where  he  might  be  reckoned  superior. 
Their  resources  were  far  greater ;  and  the  taxes  imposed  by  them, 
though  exceedingly  heavy,  were  more  regularly  paid  and  less 
ruinous  to  the  people  than  the  sudden  exactions,  half  plunder  half 
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contribution,  of  the  ravenous  cavaliers.  The  king  lost  'ground 
during  the  winter.  He  had  built  hopes  on  bringing  over  troops 
from  Ireland ;  for  the  sake  of  which  he  made  a  truce,  then  called 
the  cessation,  with  the  rebel  catholics.  But  this  reinforcement 
having  been  beaten  and  dispersed  by  Fairfax  at  Namptwich,  he  had 
the  mortification  of  finding  that  this  scheme  had  much  increased 
his  own  impopularity,  and  the  distrust  entertained  of  him  even  by 
his  adherents,  without  the  smallest  advantage.  The  next  cam- 
paign was  marked  by  the  great  defeat  of  Rupert  and  Newcastle  at 
Marston  Moor,  and  the  loss  of  the  north  of  England ;  a  blow  so 
terrible  as  must  have  brought  on  his  speedy  ruin,  if  it  had  not  been 
in  some  degree  mitigated  by  his  strange  and  unexpected  success 
over  Essex  in  the  west,  and  by  the  tardiness  of  the  Scots  in  making 
use  of  their  victory.  Upon  the  result  of  the  campaign  of  1644,  the 
king's  affairs  were  in  such  bad  condition  that  nothing  less  than  a 
series  of  victories  could  have  reinstated  them ;  yet  not  so  totally 
ruined  as  to  hold  out  much  prospect  of  fLU.  approaching  termination 
to  the  people's  calamities. 

§  13.  There  had  been,  from  the  very  conmiencement  of  the  war, 
all  that  distraction  in  the  king's  councils  at  Oxford,  and  all  those 
bickerings  and  heart-burnings  among  his  adherents,  which  naturally 
belong  to  men  embarked  in  a  dangerous  cause  with  different  motives 
and  different  views.  The  military  men,  some  of  whom  had  served 
with  the  Swedes  in  Germany,  acknowledged  no  laws  but  those  of 
war ;  and  could  not  understand  that,  either  in  annoying  the  enemy 
or  providing  for  themselves,  they  were  to  acknowledge  any  restraints 
of  the  civil  power.  The  lawyers,  on  the  other  hand,  and  the  whole 
constitutional  party,  laboured  to  keep  up,  in  the  micUt  of  arms,  the 
appearances  at  least  of  legal  justice  and  that  favourite  maxim  of 
Englishmen,  the  supremacy  of  civil  over  military  authority,  rather 
more  strictly  perhaps  than  the  nature  of  their  actual  circumstances 
would  admit.  At  the  head  of  the  former  party  stood  the  king's 
two  nephews,  Rupert  and  Maurice,  the  younger  sons  of  the  late 
unfortunate  elector  palatine,  soldiers  of  fortune  (as  we  may  truly 
call  them),  of  rude  and  imperious  characters,  avowedly  despising 
the  council  and  the  common  law,  and  supported  by  Charles,  with 
all  his  injudiciousness  and  incapacity  for  affairs,  against  the  greatest 
men  of  the  kingdom.  Another  very  powerful  and  obnoxious  faction 
was  that  of  the  catholics,  proud  of  their  services  and  sacrifices,  con- 
fident in  the  queen's  protection,  and  looking  at  least  to  a  full 
teleration  as  their  just  reward.  They  were  the  natural  enemies  of 
peace,  and  little  less  hated  at  Oxford  than  at  Westminster. 

§  14.  At  the  beginning  of  the  winter  of  1643  the  king  took  the 
remarkable  step  of  summoning  the  peers  and  commoners  of  his 
party  to  meet  in  parliament  at  Oxford.    This  was  evidently  sug- 
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gesied  by  the  constitutionalists  with  the  intention  of  obtaining  a 
supply  by  more  regular  methods  than  forced  contribution,  and  of 
opposing  a  barrier  to  the  military  and  popish  interests.  Whether 
it  were  equally  calculated  to  further  the  king's  cause  may  admit  of 
some  doubt.  The  royalist  convention  indeed,  which  name  it  ought 
rather  to  have  taken  than  that  of  parliament,  met  in  considerable 
strength  at  Oxford.  Forty-three  peers,  and  one  hundred  and 
eighteen  commoners,  subscribed  a  letter  to  the  earl  of  Essex,  ex- 
pressing their  anxiety  for  a  treaty  of  peace ;  twenty-nine  of  the 
former,  and  fifty-seven  of  the  latter,  it  is  said,  being  then  absent  on 
the  king's  service,  or  other  occasions.  Such  a  display  of  numbers, 
nearly  double  in  one  house  and  nearly  half  in  the  other,  of  those 
who  remained  at  Westminster,  might  have  an  effect  on  the  nation's 
prejudices,  and  at  least  redeem  the  king  from  the  charge  of  standing 
singly  against  his  parliament.  But  they  came  in  no  spirit  of  fervid 
loyalty,  rather  distrustful  of  the  king,  especially  on  the  score  of 
religion ;  averse  to  some  whom  he  had  injudiciously  raised  to  power, 
such  as  Digby  and  Cottington  ;  and  so  eager  for  pacification  as  not 
perhaps  to  have  been  unwilling  to  purchase  it  by  greater  concessions 
than  he  could  prudently  make.  Peace  however  was  by  no  means 
brought  nearer  by  their  meeting ;  the  parliament,  jealous  and 
alarmed  at  it,  would  never  recognise  their  existence,  and  were  so 
provoked  at  their  voting  the  lords  and  commons  at  Westminster 
guilty  of  treason,  that,  if  we  believe  a  writer  of  some  authority,  the 
two  houses  unanimously  passed  a  vpte  on  Essex's  motion,  sum- 
moning the  king  to  appear  by  a  certain  day.  But  the  Scots  com- 
missioners had  force  enough  to  turn  aside  such  violent  suggestions, 
and  ultimately  obtained  the  concurrence  of  both  houses  in  pro- 
positions for  a  treaty.  They  had  begun  to  find  themselves  less 
likely  to  sway  the  counsels  of  Westminster  than  they  had  expected, 
and  dreaded  the  rising  ascendency  of  Cromwell. 

The  treaty  was  opened  at  Uxbridge  in  January,  1645.  But 
neither  the  king  nor  his  adversaries  entered  on  it  with  minds 
sincerely  bent  on  peace :  they,  on  the  one  hand,  resolute  not  to 
swerve  from  the  utmost  rigour  of  a  conqueror's  terms,  without 
having  conquered ;  and  he,  though  more  secretly,  cherishing  illusive 
hopes  of  a  more  triumphant  restoration  to  power  than  any  treaty 
could  be  expected  to  eflFect.  The  three  leading  topics  of  discussion 
among  the  negotiators  at  Uxbridge  were  the  church,  the  militia, 
and  the  state  of  Ireland.  Bound  by  their  unhappy  covenant,  and 
watched  by  their  Scots  colleagues,  the  English  commissioners  on  the 
parliament  side  demanded  the  complete  establishment  of  a  presby- 
terian  polity,  and  the  substitution  of  what  was  called  the  directory 
for  the  Anglican  liturgy.  Upon  this  head  there  was  little  prospect 
of  a  union.     The  king  had  deeply  imbibed  the  tenets  of  Andrews 
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and  Laud,  believing  an  episcopal  goyemment  indispensably  necessary 
to  the  valid  administration  of  the  sacraments,  and  the  very  existence 
of  a  Christian  church.  The  Scots,  and  a  portion  of  the  English 
clergy,  were  equally  confident  that  their  presbyterian  form  was 
established  by  the  apostles  as  a  divine  model,  from  which  it  was 
unlawful  to  depart.  The  royalists  offered,  what  in  an  earlier  stage 
of  their  dissensions  would  have  satisfied  almost  every  man,  that 
limited  scheme  of  episcopal  hierarchy,  above  mentioned  as  approved 
by  Usher,  rendering  the  bishop  among  his  presbyters  much  like  the 
king  in  parliament,  not  free  to  exercise  his  jurisdiction,  nor  to  confer 
orders  without  their  consent,  and  offered  to  leave  all  ceremonies  to 
the  minister's  discretion.  Such  a  compromise  would  probably  have 
pleased  the  English  nation,  averse  to  nothing  in  their  established 
church  except  its  abuses ;  but  the  parliamentary  negotiators  would 
not  so  much  as  enter  into  discussion  upon  it. 

They  were  hardly  less  unyielding  on  the  subject  of  the  militia. 
They  began  with  a  demand  of  naming  all  the  commanders  by  sea 
and  land,  including  the  lord-lieutenant  of  Ireland,  and  all  governors 
of  garrisons,  for  an  imlimited  time.  The  king,  though  not  very 
willingly,  proposed  that  the  command  should  be  vested  in  twenty 
persons,  half  to  be  named  by  himself,  half  by  the  parliament,  for 
the  term  of  three  years,  which  he  afterwards  extended  to  seven,  at 
the  expiration  of  which  time  it  should  revert  to  the  crown.  But 
the  utmost  concession  that  could  be  obtained  from  the  other  side 
was  to  limit  their  exclusive  possession  of  this  power  to  seven  years, 
leaving  the  matter  open  for  an  ulterior  arrangement  by  act  of  par- 
liament at  their  termination.  Even  if  this  treaty  had  been  conducted 
between  two  belligerent  states,  whom  rivalry  or  ambition  often 
excite  to  press  every  demand  which  superior  power  can  extort  from 
weakness,  there  yet  was  nothing  in  the  condition  of  the  king's 
affairs  which  should  compel  him  thus  to  pass  under  the  yoke,  and 
enter  his  capital  as  a  prisoner. 

§  15.  It  remained  only,  after  the  rupture  of  the  treaty  at 
Uxbridge,  to  try  once  more  the  fortune  of  war.  The  people,  both 
in  the  king's  and  parliament's  quarters,  but  especially  the  former, 
heard  with  dismay  that  peace  could  not  be  attained.  Many  of  the 
perpetual  skirmishes  and  captures  of  towns,  which  made  every 
man's  life  and  fortune  precarious,  have  found  no  place  in  general 
history,  but  may  be  traced  in  the  journal  of  Whitelock,  or  in  the 
Mercuries  and  other  fugitive  sheets,  great  numbers  of  which  are 
still  extant.  And  it  will  appear,  I  believe,  from  these,  that  scarcely 
one  county  in  England  was  exempt,  at  one  time  or  other  of  the  war, 
from  becoming  the  scene  of  this  unnatural  contest.  Compared,  indeed, 
with  the  civil  wars  in  France  in  the  preceding  century,  there  had  been 
fewer  acts  of  enormous  cruelty,  and  less  atrocious  breaches  of  public 


286  SELF-DENYING  ORDINANCE.  Chap.  X. 

faith.  But  much  blood  had  been  wantonly  shed,  and  articles  of 
capitulation  had  been  very  indifferently  kept.  The  royalist  army, 
especially  the  cavalry,  commanded  by  men  either  wholly  unprincipled, 
or  at  least  regardless  of  the  people,  and  deeming  them  ill  affected,  the 
princes  Rupert  and  Maurice,  Goring  and  Wilmot,  lived  without  re- 
straint, or  law,  or  military  discipline,  and  committed  every  excess 
even  in  friendly  quarters.  An  ostentatious  dissoluteness  became  cha- 
racteristic of  the  cavalier,  as  a  formal  austerity  was  of  the  puritan  : 
one  spoiling  his  neighbour  in  the  name  of  God,  the  other  of  the  king. 
The  parliament's  troops  were  not  quite  free  from  these  military  vices, 
but  displayed  them  in  a  much  less  scandalous  degree,  owing  to 
their  more  religious  habits  and  the  influence  of  their  presbyterian 
chaplains,  to  the  better  example  of  their  commanders,  and  to  the 
comparative,  though  not  absolute,  punctuality  of  their  pay.  But 
this  pay  was  raised  through  unheard-of  assessments,  especially  an 
excise  on  liquors,  a  new  name  in  England,  and  through  the  seques- 
tration of  the  estates  of  all  the  king's  adherents :  resources  of 
which  he  also  had  availed  himself,  partly  by  the  rights  of  war, 
partly  by  the  grant  of  his  Oxford  parliament. 

§  16.  A  war  so  calamitous  seemed  likely  to  endure  till  it  had  ex- 
hausted the  nation.  With  all  the  parliament's  superiority,  they  had 
yet  to  subdue  nearly  half  the  kingdom.  The  Scots  had  not*advanced 
southward,  content  with  reducing  Newcastle  and  the  rest  of  the 
northern  counties.  These  they  treated  almost  as  hostile,  without 
distinction  of  parties,  not  only  exacting  contributions,  but  com- 
mitting, unless  they  are  much  belied,  great  excesses  of  indiscipline ; 
their  presbyterian  gravity  not  having  yet  overcome  the  ancient 
national  propensities.  In  the  midland  and  western  parts  the  king 
had  just  the  worse,  without  having  sustained  material  loss ;  and 
another  summer  might  pass  away  in  marches  and  counter-marches, 
in  skirmishes  of  cavalry,  in  tedious  sieges  of  paltry  fortifications, 
some  of  them  mere  country  houses,  which  nothing  but  an  amazing 
deficiency  in  that  branch  of  military  science  could  have  rendered 
tenable.  This  protraction  of  the  war  had  long  given  rise  to  no 
unnatural  discontent  with  its  management,  and  to  suspicions,  first 
of  Essex,,  then  of  Manchester  and  others  in  command,  as  if  they 
were  secretly  reluctant  to  complete  the  triumph  of  their  employers. 
It  is,  indeed,  not  impossible  that  both  these  peers,  especially  the 
former,  out  of  their  desire  to  see  peace  restored  on  terms  compatible 
with  some  degree  of  authority  in  the  crown,  and  with  the  dignity  of 
their  own  order,  did  not  always  press  their  advantages  against  the 
king  as  if  he  had  been  a  public  enemy. 

§  17.  There  could,  however,  be  no  doubt  that  Fairfax  and  Crom- 
Tvell  were  far  superior,  both  by  their  own  talents  for  war  and  the 
discipline  they  had  introduced  into  their  army,  to  the  earlier  parlia- 
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mentary  commanders;  and  that,  as  a  military  arrangement,  the 
self-denying  ordinance  was  judiciously  conceived.  This,  which 
took  from  all  members  of  both  houses  their  commands  in  the  army, 
or  civil  employments,  was,  as  is  well  known,  the  first  great  victory 
of  the  independent  party  which  had  grown  up  lately  in  parliament 
under  Vane  and  Cromwell.  They  carried  another  measure  of  no 
less  importance,  collateral  to  the  former :  the  new-modelling,  as  it 
was  called,  of  the  army  ;  reducing  it  to  twenty-one  or  twenty-two 
thousand  men;  discharging  such  officers  and  soldiers  as  were 
reckoned  unfit,  and  completing  their  regiments  by  more  select 
levies.  The  ordinance,  after  being  once  rejected  by  the  lords, 
passed  their  house  with  some  modifications  in  April.  From  Fairfax, 
the  new  general,  they  saw  little  to  fear  and  much  to  expect ;  while 
Cromwell,  as  a  member  of  the  house  of  commons,  was  positively 
excluded  by  the  ordinance  itself.  But,  through  a  successful  intrigue 
of  his  friends,  this  great  man,  already  not  less  formidable  to  the 
presbyterian  faction  than  to  the  royalists,  was  permitted  to  continue 
lieutenaiit-general. 

§  18.  The  most  popular  justification  for  the  self-denying  ordinance, 
and  yet  perhaps  its  real  condemnation,  was  soon  found  at  Naseby  ; 
for  there  Fair&x  and  Cromwell  triumphed  not  only  over  the  king 
and  the  monarchy,  but  over  the  parliament  and  the  nation. 

It  does  not  appear  to  me  that  a  brave  and  prudent  man,  in  the 
condition  of  Charles  I.,  had,  up  to  that  imfortunate  day,  any  other 
alternative  than  a  vigorous  prosecution  of  the  war,  in  hope  of  such 
decisive  success  [as,  though  hardly  within  probable  calculation,  is 
not  unprecedented  in  the  changeful  tide  of  fortune.  I  cannot 
therefore  blame  him  either  for.  refusing  unreasonable  terms  of 
acconmiodation  or  for  not  relinquishing  altogether  the  contest. 
But  after  his  defeat  at  Naseby  his  affairs  were,  in  a  military  sense, 
so  irretrievable  that,  in  prolonging  the  war  with  as  much  obstinacy 
as  the  broken  state  of  his  party  would  allow,  he  displayed  a  good 
deal  of  that  indifference  to  the  sufferings  of  the  kingdom  and  of  his 
own  adherents  which  has  been  sometimes  imputed  to  him.  There 
was,  from  the  hour  of  that  battle,  only  one  safe  and  honourable  course 
remaining.  He  justly  abhorred  to  reign,  if  so  it  could  be  named, 
the  slave  of  parliament,  with  the  sacrifice  of  his  conscience  and  his 
friends.  But  it  was  by  no  means  necessary  to  reign  at  all.  The 
sea  was  for  many  months  open  to  him ;  in  France,  or  still  better  in 
Holland,  he  would  have  found  his  misfortunes  respected,  and  an 
asylum  in  that  decent  privacy  which  becomes  an  exiled  sovereign. 
Those  very  hopes  which  he  too  fondly  cherished,  and  which  lured 
him  to  destruction — ^hopes  of  regaining  power  through  the  disunion 
of  his  enemies — might  have  been  entertained  with  better  reason,  as 
with  greater  safety,  in  a  foreign  land. 
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Whether  any  such  thoughts  of  abandoning  a  hopeless  contest 
were  ever  entertained  by  the  king  during  this  particular  period,  it 
is  impossible  to  pronounce ;  we  should  infer  the  contrary  from  all 
his  actions.  But,  whatever  might  have  been  the  king's  disposition, 
he  would  not  -have  dared  to  retire  from  England.  That  sinister 
domestic  rule  to  which  he  had  so  long  been  subject  controlled  every 
action.  Careless  of  her  husband's  happiness,  and  already  attached 
probably  to  one  whom  she  afterwards  married,  Henrietta  longed 
only  for  his  recovery  of  a  power  which  would  become  her  own. 
Hence,  while  she  constantly  laid  her  injunctions  on  Charles  never 
to  concede  anything  as  to  the  militia  or  the  Irish  catholics,  she 
became  desirous,  when  no  other  means  presented  itself,  that  he 
should  sacrifice  what  was  still  nearer  to  his  heart,  the  episcopal 
church-government.  The  queen-regent  of  France,  whose  sincerity 
in  desiring  the  king's  restoration  there  can  be  no  ground  to  deny, 
was  equally  persuaded  that  he  could  hope  for  it  on  no  less  painful 
conditions.  They  reasoned  of  course  very  plausibly  from  the  great 
precedent  of  flexible  consciences,  the  reconciliation  of  Henrietta's 
illustrious  father  to  the  catholic  church.  As  he  could  neither  have 
regained  his  royal  power  nor  restored  peace  to  France  without 
this  compliance  with  his  subjects'  prejudices,  so  Charles  could  still 
less  expect,  in  circumstances  by  no  means  so  favourable,  that  he 
should  avoid  a  concession,  in  the  eyes  of  almost  all  men  but  himself, 
of  incomparably  less  importance.  It  was  in  expectation,  or  perhaps 
rather  in  the  hope,  of  this  sacrifice  that  the  French  envoy  Mon- 
treuil  entered  on  his  ill-starred  negotiation  for  the  king's  taking 
shelter  with  the  Scots  army.  And  it  must  be  confessed  that 
several  of  his  best  friends  were  hardly  less  anxious  that  he  should 
desert  a  church  he  could  not  protect.  They  doubted  not,  reasoning 
from  their  own  characters,  that  he  would  ultimately  give  way. 
But  that  Charles,  unchangeably  resolved  on  this  head,  should  have 
put  himself  in  the  power  of  men  fully  as  bigoted  as  himself  (if  he 
really  conceived  that  the  Scots  presbyterians  would  shed  their 
blood  to  re-establish  the  prelacy  they  abhorred),  was  an  additional 
proof  of  that  delusion  which  made  him  fancy  that  no  government 
could  be  established  without  his  concurrence ;  unless  indeed  we 
should  rather  consider  it  as  one  of  those  desperate  courses  into 
which  he  who  can  foresee  nothing  but  evil  from  every  calculable 
line  of  action  will  sometimes  plunge  at  a  venture,  borrowing  some 
ray  of  hope  from  the  imcertainty  of  their  consequences. 

§  19.  It  was  an  inevitable  effect  of  this  step  that  the  king 
surrendered  his  personal  liberty,  which  he  never  afterwards  recovered. 
Considering  his  situation,  we  may  at  first  think  the  parliament 
tolerably  moderate  in  offering  nearly  the  same  terms  of  peace  at 
Newcastle  which  he  had  rejected  at  Uxbridge ;  the  chief  difference 
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being  that  the  power  of  the  militia,  which  had  been  demanded  for 
commissioners  nominated  and  removable  by  the  two  houses  during 
an  indefinite  period,  was  now  proposed  to  reside  in  the  two  houses 
for  the  space  of  twenty  years ;  which  rather  more  unequivocally 
indicated  their  design  of  making  the  parliament  perpetual.  But  in 
fact  they  had  so  abridged  the  royal  prerogative  by  their  former 
propositions,  that,  preserving  the  decent  semblance  of  monarchy, 
scarce  anything  farther  could  be  exacted.  The  king's  circumstances 
were,  however,  so  altered  that  by  persisting  in  his  refusal  of  those 
propositions  he  excited  a  natural  indignation  at  his  obstinacy  in 
men  who  felt  their  own  right  (the  conqueror's  right)  to  dictate 
terms  at  pleasure.  Charles  had  to  contend,  during  his  unhappy 
residence  at  Newcastle,  not  merely  with  revolted  subjects  in  the 
pride  of  conquest,  and  with  bigoted  priests,  as  blindly  confident  in 
one  set  of  doubtful  propositions  as  he  was  in  the  opposite,  but  with 
those  he  had  trusted  the  most  and  loved ^he  dearest.  We  have  in 
the  Clarendon  State  Papers  a  series  of  letters  from  Paris,  written, 
some  by  the  queen,  others  jointly  by  Colepepper,  Jermyn,  and 
Ashbumham,  or  the  two  former,  urging  him  to  sacrifice  episcopacy, 
as  the  necessary  means  of  his  restoration.  We  have  the  king's 
answers,  that  display  in  an  interesting  manner  the  struggles  of  his 
mind  under  this  severe  trial.  No  candid  reader,  I  thiuk,  can 
doubt  that  a  serious  sense  of  obligation  was  predominant  in  Charles's 
persevering  fidelity  to  the  English  church.  He  could  hardly  avoid 
perceiving  that,  as  Colepepper  told  him  in  his  rough  style,  the 
question  was  whether  he  would  choose  to  be  a  king  of  presbytery 
or  no  king.  But  the  utmost  length  which  he  could  prevail  on 
himself  to  go  was  to  offer  the  continuance  of  the  presbyterian 
discipline,  as  established  by  the  parliament,  for  three  years,  during 
which  a  conference  of  divines  might  be  had,  in  order  to  bring  about 
a  settlement. 

Pressed  thus  on  a  topic  so  Important  above  all  others  in  his  eyes, 
the  king  gave  a  proof  of  his  sincerity  by  greater  concessions  of 
power  than  he  had  ever  intended.  He  had  some  time  before  openly 
offered  to  let  the  parliament  name  all  the  commissioners  of  the 
militia  for  seven  years,  and  all  the  officers  of  state  and  judges  to 
hold  their  places  for  life.  He  now  empowered  a  secret  agent  in 
London,  Mr.  William  Murray,  privately  to  sound  the  parliamentary 
leaders,  if  they  would  consent  to  the  establishment  of  a  moderated 
episcopacy  after  three  or  five  years,  on  condition  of  his  departing 
from  the  right  of  the  militia  during  his  whole  life.  This  dereliction 
of  the  main  ground  of  contest  brought  down  the  queen's  indignation 
on  his  head.  She  wrote  several  letters,  in  an  imperious  and 
unfeeling  tone,  declaring  that  she  would  never  set  her  foot  in 
England  as  long  as  the  parliament  should  exist.     Jermyn  and 
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Colepepper  assumed  a  style  haidly  less  dictatorial  in  their  letters, 
tin  Claarles  withdrew  the  proposal,  which  Murray  seems  never  to 
have  communicated.    It  was  indeed  the  evident  effsct  of  despair 
and  a  natural  weariness  of  his  thorny  crown.     He  now  began  to 
express  serious  thoughts  of  making  his  eso^e,  and  seems  even  to 
hint  more  than  once  at  a  resignation  of  hia  government  to  the 
prince  of  Wales.    But  Henrietta  forbade  him  to  think  of  an  escape, 
and  alludes  to  the  other  with  contempt  and  indignation.     With 
this  selfish  and  tyrannical  woman,  that  life  of  exile  and  privacy 
which  religion  and  letters  would  have  rendered  tolerable  to  the 
king,  must  have  been  spent  in  hardly  less  bitterness  than  on  a 
dishonoured  throne.    She  had  displayed  in  France  as  little  virtue 
as  at  home :  the  small  resources,  which  should  have  been  frugally 
dispensed  to  those  who  had  lost  all  for  the  royal  cause,  were 
squandered  upon  her  feivourite  and  her  French  servants.    So  totally 
had  she  abandoned  all  regard  to  English  interests,  that  Hyde  and 
Gapel,  when  retired  to  Jersey,  the  governor  of  which,  sir  Edwa^ 
Carteret,  stiU  held  out  for  the  king,  discovered  a  plan  formed  by 
the  queen  and  Jermyn  to  put  that  island  into  the  hands  of  France. 
§  20.  It  must,  however,  be  admitted  at  the  present  day,  that 
there  was  no  better  expedient  for  saving  tiie  king's  life,  and  some 
portion  of  tho   royal   authority  for    his    descendants   (a    frank 
renunciation  of  episcopacy  perhaps  only  excepted),  than  such  an 
abdication,  the  time  for  which  had  comfi  before  he  put  himself  into 
the  hands  of  the  Scots.    His  own  party  had  been  weakened,  and 
the  number  of  his  w^Uwishers  diminished,  by  something  more 
than  the  events  of  war.    The  last  unfortunate  year  had,  in  two 
memorable  instances,  revealed  fresh  proofs  of  that  culpable  impni* 
dence,  speaking  mildly,  which  made  wise  and  honest  men  hopeless 
of  any  permanent  accommodation.    At  the  battle  of  Naseby  copies 
of  some  letters  to  the  queen,  chiefly  written  about  the  time  of  ttie 
treaty  of  Uxbridge,  and  strangely  preserved,  fell  into  the  handa  of 
the  enemy,  and  were  instantly  published.    No  other  losses  of  that 
fatal  day  were  more  injurious  to  hia  cause.    Besides  many  proofs 
of  a  contemptible  subserviency  to  one  justly  deemed  irreconcilable 
to  the  civil  and  religious  interests  of  the  kingdom,  and  many 
expressions  indicatix^  schemes  and  hopes  inconsistent  with  any 
practicable  peace^  and  especially  a  design  to  put  an  end  to  the 
parliament^  he  gave  her  power  to  treat  with  the  English  catholics, 
promising  to  take  away  all  penal  laws  against  them  as  soon  as  God 
should  enable  him  to  do  so,  in  consideration  of  such  powerful 
assistance  as  might  deserve  so  great  a  fsivour,  and  enable  him  to 
effect  it.     Yet  it  was  certain  that  no  parliament,  except  in  absolute 
duress,  would  consent  to  repeal  these  laws.    To  what  sort  of  victory 
thwefore  did  he  look?     It  was  remembered  that,  on  taking  the 
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sacrament  at  Oxford  some  time  before,  he  had  solemnly  protested 
that  he  would  maintain  the  protestant  religion  of  the  church  of 
England,,  without  any  connivance  at  popery.  What  trust  could 
be  reposed  in  a  prince  capable  of  forfeiting  so  solemn  a  pledge? 
Were  it  even  supposed  that  he  intended  to  break  his  word  with  the 
catholics,  after  obtaining  such  aid  as  they  could  render  him,  would 
his  insincerity  be  less  flagrant  ? 

§  21.  These  suspicions  were  much  a^ravated  by  a  second 
discovery  that  took  place  soon  afterwards,  of  a  secret  treaty 
between  the  earl  of  Glamorgan  and  the  confederate  Irish  catholics, 
not  merely  promising  the  repeal  of  the  penal  laws,  but  the 
establishment  of  their  religion  in  £&r  the  greater  part  of  Ireland. 
The  marquis  of  Ormond,  as  well  as  lord  Digby,  who  happened  to 
be  at  Dublin,  loudly  exclaimed  against  Glamorgan's  presumption 
in  concluding  such  a  treaty,  and  committed  him  to  prison  on  a 
charge  of  treason.  He  produced  two  commissions  from  the  king, 
secretly  granted  without  any  seal  or  the  knowledge  of  any  minister, 
containing  the  fullest  powers  to  treat  with  the  Irish,  and  promising 
to  fulfil  any  conditions  into  which  he  should  enter.  The  king, 
informed  of  this,  disavowed  Glamorgan :  and  asserted  in  a  letter  to 
the  parliament  that  he  had  merely  a  commission  to  raise  men  for 
his  s^'vice,  but  no  poweo  to  treat  of  anything  else,  without  the 
privity  of  the  lord  lieutensmt,  much  less  to  capitulate  anything 
conc^ning  religion  or  any  property  belonging  either  to  church  or 
laity.  Glamorgan,  however,  was  soon  released,  and  lost  no  portion 
of  the  king's  or  his  jDaimily's  favour. 

This  transaction  has  been  the  subject  of  much  historical  con* 
troversy.  The  enemies  of  Charles,  both  in  hie  own  and  later  ages, 
have  considered^  it  as  a  proof  of  his  indiference  at  least  to  the 
protestant  religion,  and  of  his  readiness  to  accept  the  assistance  of 
Iiish  rebels  on  any  conditions.  His  advocates  for  a  long  time 
denied  the  authenticity  of  Glamorgan's  commissions.  But  Dr. 
Birch  demonstrated  that  they  were  genuine ;  and,  if  his  dissertation 
could  have  left  any  doubt,  later  evidence  might  be  adduced  in 
eonfirmation.  Hume,  in  a  very  artful  and  very  unfair  statement, 
admitting  the  authenticity  of  these  instruments,  endeavours  to 
show  that  they  were  never  intended  to  give  Glamorgan  any  power 
to  treat  without  Ormond'is  approbation.  But  they  are  worded  in 
the  most  unconditional  manner,  without  any  reference  to  Ormond. 
No  common  reader  can  think  them  consistent  with  the  king's  story. 
I  do  not,  however,  impute  to  him  any  intuition  of  ratifying  the 
terms  of  Glamorgan's  treaty.  His  want  of  faith,  was  not  to  the 
protestant,  but  to  the  catholic.  Upon  weighing  the  whole  of  the 
evidence,  it  appears  to  me  that  he  purposely  gave  Glamorgan,  a 
saogoine  and  injudicious  mau,  whom  he  could  easily  disown,  so 
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ample  a  commission  as  might  remove  the  distrust  that  the  Irish 
were  likely  to  entertain  of  a  negotiation  wherein  Ormond  should 
be  conoemed;  while,  by  a  certain  latitude  in  the  style  of  the 
instrument,  and  by  his  own  letters  to  the  lord  lieutenant  about 
Glamorgan's  errand,  he  left  it  open  to  assert;  in  case  of  necessity, 
that  it  was  never  intended  to  exclude  the  former's  privity  and 
sanction.  Charles  had  imhappily  long  been  in  the  habit  of  per- 
verting his  natural  acuteness  to  the  mean  sifbterfuges  of  equivocal 
language. 

§  22.  By  these  discoveries  of  the  king's  insincerity,  and  by  what 
seemed  his  infatuated  obstinacy  in  refusing  terms  of  accommodation, 
both  nations  became  more  and  more  alienated  from  him ;  the  one 
hardly  restrained  from  casting  him  off,  the  other  ready  to  leave  him 
to  his  fate.  This  ill  opinion  of  the  king  forms  one  apology  for  that 
action  which  has  exposed  the  Scots  nation  to  so  much  reproach — 
their  delivery  of  his  person  to  the  English  parliament.  Perhaps, 
if  we  place  ourselves  in  their  situation,  it  will  not  appear  deserving 
of  quite  such  indignant  censure.  It  would  have  shown  more 
generosity  to  have  offered  the  king  an  alternative  of  retiring  to 
Holland;  and,  from  what  we  now  know,  he  probably  would  not 
have  neglected  the  opportunity.  To  carry  him  back  with  their 
army  into  Scotland,  would  have  exposed  their  nation  to  the  most 
serious  dangers.  To  undertake  his  defence  by  arms  against 
England,  as  the  ardent  royalists  desired,  and  doubtless  the 
determined  republicans  no  less,  would,  have  been,  as  was  proved 
afterwards,  a  mad  and  culpable  renewal  of  the  miseries  of  both 
kingdoms.  He  had  voluntarily  come  to  their  camp ;  no  faith  was 
pledged  to  him ;  their  very  right  to  retain  his  person,  though  they 
had  argued  for  it  with  the  English  parliament,  seemed  open  to 
much  doubt.  The  circumstance,  unquestionably,  which  has  always 
given  a  character  of  apparent  baseness  to  this  transaction,  is  the 
payment  of  400,000/.  made  to  them  so  nearly  at  the  same  time  that 
it  has  passed  for  the  price  of  the  king's  person.  This  sum  was 
part  of  a  larger  demand  on  the  score  of  arrears  of  pay,  and  had  been 
agreed  upon  long  before  we  have  any  proof  or  reasonable  suspicion 
of  a  stipulation  to  deliver  up  the  king.  That  the  parliament  would 
never  have  actually  paid  it  in  case  of  a  refusal  to  comply  with  this 
requisition,  there  can  be,  I  presume,  no  kind  of  doubt ;  and  of  this 
the  Scots  must  have  been  fully  aware.  But  whether  there  were 
any  such  secret  bargain  as  had  been  supposed,  or  whether  they 
would  have  delivered  him  up  if  there  had  been  no  pecuniary 
expectation  in  the  case,  is  what  I  cannot  perceive  sufficient  grounds 
to  pronounce  with  confidence,  though  I  am  much  inclined  to  believe 
the  affirmative  of  the  latter  question.  And  it  is  deserving  of 
particular  observation  that  the  party  in  the  house  of  commons 


Cha.  L— 1642-49.    INDEPENDENTS  AND  REPUBLICANS.  293 

which  sought  most  earnestly  to  obtain  possession  of  the  king's 
person,  and  carried  all  the  votes  for  payment  of  money  to  the  Scots, 
was  that  which  had  no  further  aim  than  an  accommodation  with 
him,  and  a  settlement  of  the  government  on  the  basis  of  its 
fundamental  laws,  though  doubtless  on  terms  very  derogatory  to 
his  prerogative;  while  those  who  opposed  each  part  of  the 
negotiation  were  the  zealous  enemies  of  the  king,  and,  in  some 
instances  at  least,  of  the  mond.rchy.  The  Journals  bear  witness 
to  this. 

§  23.  Whatever  might  have  been  tiie  consequence  of  the  king's 
accepting  the  propositions  of  Newcastle,  his  chance  of  restoration 
upon  any  terms  was  now  in  all  appearance  very  slender.  He  had 
to  encounter  enemies  more  dangerous  and  implacable  than  the 
presbyterians.  That  faction,  which  from  small  and  insensible 
beginnings  had  acquired  continued  strength,  through  ambition  in 
a  few,  through  fanaticism  in  many,  through  a  despair  in  some  of 
reconciling  the  pretentions  of  royalty  with  those  of  the  people,  was 
now  rapidly  ascending  to  .superiority.  Though  still  weak  in  the 
house  of  commons,  it  had  spread  prodigiously  in  the  army, 
especially  since  its  new-modelling  at  the  time  of  the  self-denying 
ordinance.  '1  he  presbyterians  saw  with  dismay  the  growth  of  their 
own  and  the  constitution's  .enemies.  But  the  royalists,  who  had 
less  to  fear  from  confusion  than  from  .any  settlement  that  the 
commons  would  be  brought  to  make,  rejoiced  in  the  increasing 
disunion,  and  fondly  believed,  like  their  master,  that  one  or  other 
party  must  seek  assistance  at  tljieir  hands. 

The  independent  party  comprehended,  besides  the  members  of 
that  religious  denomination,  a  countless  brood  of  fanatical  sectaries, 
nursed  in  the  lap  of  presbyterianism,  and  fed  with  the  stimulating 
aliment  she  furnished,  till  their  intoxicated  fancies  could  neither 
be  restrained  within  the  limits  of  her  creed  nor  those  of  her 
discipline.  The  presbyteri^  zealots  were  systematically  intolerant. 
A  common  cause  made  toleration  the  doctrine  of  the  sectaries. 
About  the  beginning  of  the  war  it  had  been  deemed  expedient 
to  call  together  an  assembly  of  divines,  nominated  by  the  parlia- 
ment, and  consisting  not  only  of  clergymen,  but,  according  to  the 
presbyterian  usage,  of  lay  members,  peers  as  well  as  commoners, 
by  whose  advice  a  general  reformation  of  the  church  was  to  be 
planned*  These  were  chiefly  presbyterian,  though  a  small  minority 
of  independents,  and  a  few  moderate  episcopalians,  headed  by 
Selden,  gave  them  much  trouble.  The  general  imposition  of  the 
covenant,  and  the  substitution  of  the  directory  for  the  common 
prayer  (which  was  forbidden  to  be  used  even  in  any  private  family, 
by  an  ordinance  of  August,  1654),  seemed  to  assure  the  triumph  of 
presbyterianism,  which  became  complete,  in  point  of  law,  by  an 
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ordinance  of  February  1646,  estabtishing  for  three  years  the  Soots 
model  of  classes,  synods,  and  general  assemblies  througbont 
England.  But  in  this  very  ordinance  there  was  a  reservation 
which  wounded  the  spiritual  arrogance  of  that  party.  Their 
favourite  tenet  had  always  been  the  independency  of  the  church. 
They  had  rejected,  with  as  much  abhorrence  as  the  catholics 
themselves,  the  royal  supremacy,  so  far  as  it  controlled  the  exercise 
of  spiritual  discipline.  But  the  house  of  commons  were  inclined 
to  part  with  no  portion  of  that  prerogative  which  they  had  wrested 
from  the  crown.  Besides  the  independents,  who  were  still  weak, 
a  party  called  Erastians,^  and  chiefly  composed  of  the  common 
lawyers,  under  the  guidance  of  Selden,  the  sworn  foe  of  every 
ecclesiastical  usurpation,  withstood  the  assembly's  pretensions 
with  success.  They  negatived  a  declaration  of  the  divine  right 
of  presbyterian  government.  They  voted  a  petition  from  the 
assembly,  complaining  of  a  recent  ordinance  as  an  encroachment 
on  spiritual  juri^iiction,  to  be  a  breach  of  privilege.  The  presby- 
terian tribunals  were  made  subject  to  the  appellant  control  of 
parliament,  as  those  of  the  Anglican  church  had  been  to  that  o^ 
the  crown.     The  cases  wherein  spiritual  censures  could  be  pro- 

'  nounced,  or  the  saorament  denied,  instead  of  being  left  to  the 
clergy,  were  defined  by  law.  Whether  from  dissatisfaction  on  this 
account,  or  some  other  reason,  the  presbyterian  discipline  was  never 
carried  into  effect  except  to  a  certain  extent  in  London  and  in 
Lancashire.  But  the  beneficed  clergy  throughout  England,  till  the 
return  of  Charles  II.,  were  chiefly,  though  not  entirely,  of  that 
denomination. 

This  party  was  still  so  far  predominant,  having  the  strong 
support  of  the  city  of  London  and  its  corporation,  with  almost  all 
the  peers  who  remained  in  their  house,  that  the  independents  and 
other  sectaries  neither  opposed  this  ordinance  for  its  temporary 
establishment,  nor  sought  anything  farther  than  a  toleration  for 

,  their  own  worship.  The  question,  as  Neal  well  observes,  was  not 
between  presbytery  ani  independency,  but  between  presbytery 
with  a  toleration  and  without  one.  Not  merely  from  their  own 
exclusive  bigotry,  but  from  a  political  alarm  by  no  means 
ungrounded,  the  presbyterians  stood  firmly  against  all  liberty  of 
conscience.  But  in  this  again  they  could  not  influence  l^e  house 
of  conmions  to  suppress  the  sectaries,  though  no  open  declaration 

1  The    Erastlans   were    named    from  followers  was  this : — That,  in  a  common- 

Erastua,  a  Qerman  physician  in  the  six-  wealth  where    the   magistrate    profeeses 

tetnth  oentnry.      The   denomination    is  Christianity,   it   is  not   convenient   that 

often  used  in  the  present  age  ignorantly,  offences    against    religion    and    morality 

and  therefore  indefinitely ;  but  I  appre-  should  he  punished  hy  the  censures  of  the 

heud  that  the  fundamental  principle  of  his  church,  especially  by  excommunication. 
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in  favour  of  indulgence  was  as  yet  made.  It  is  still  the  boast 
of  the  independents  that  they  first  brought  Iforward  the  great 
principles  of  religious  toleration  (I  mean  as  distinguished  from 
maxims  of  political  expediency)  which  had  been  confined  to  a  few 
philosophical  minds — to  sir  Thomas  More,  in  those  days  of  his 
better  judgment  when  he  planned  his  republic  of  Utopia,  to 
Thuanus,  or  L'floapital.  Such  principles  are>  indeed,  naturally 
congenial  to  the  persecuted ;  and  it  is  by  the  alternate  oppression 
of  so  many  different  sects  tihiat  they  have  now  obtained  th«ir 
universal  reception.  But  the  independents  also  assert  that  they 
first  maintained  them  while  in  power — a  far  higher  praise,  which, 
however,  can  only  be  allowed  them  by  comparison.  Without 
invidiously  glancing  at  their  early  conduct  in  New  England,  it 
must  be  admitted  that  the  continuance  of  the  penal  laws  against 
catholics,  the  prohibition  of  the  episcopalian  worship,  and  the 
punishment  of  one  or  two  anti-trinitarians  under  Cromwell,  are 
proofs  that  the  tolerant  principle  had  not  yet  acquired  perfect 
vigour.  If  the  independent  sectaries  wwe  its  earliest  advocates, 
it  was  the  Anglican  writers,  the  school  of  Ghillingworth,  Hales, 
Taylor,  Locke,  and  Hoadley,  that  rendered  it  victorious.* 

llie  king,  as  I  have  said,  and  his  party  ch«*ished  too  sanguine 
hopes  firom  the  disunion  of  their  opponents.  Though  warned  of  it 
by  the  parliamentary  commissioners  at  Uxbridge,  though,  in  fact, 
it  was  quite  notorious  and  undisguised,  they  seem  never  to  have 
comprehended  that  many  active  spirits  looked  to  the  entire 
subversion  of  the  monarchy.  The  king  in  particular  was  haunted 
by  a  prejudice,  natural  to  his  obstinate  and  undiscerning  mind,  that 
he  was  necessary  to  the  settlement  of  the  nation ;  so  that,  if  he 
remained  firm,  the  whc^  parliament  and  army  must  be  at  his  feet. 
Yet  during  the  negotiations  at  Newcastle  there  was  daily  an 
imminait  danger  that  the  majority  of  parliament,  irritated  by  his 
ddays,  would  come  to  some  vote  excluding  him  from  the  throne. 
The  Scots  presbyterians,  whatever  we  may  think  of  their  behaviour, 
were  sincerely  attached,  if  not  by  loyal  affection,  yet  by  national 
pride,  to  the  Wood  of  their  ancient  kings.  They  thought  and  spoke 
of  Charles  as  of  a  headstrong  child,  to  be  restrained  and  chastised, 
but  never  cast  off^  But  in  England  he  had  absolutely  no  friends 
among  the  prevailing  party;  many  there  were  who  thought 
monarchy  best  for  the  nation,  but  none  who  cared  for  the  king. 


s  Though  the  writings  of  Chlllingworth  Ushed  In  164Y ;  and,  if  we  except  a  few 

and  Hales  are  not  direotly  in  Ixbait  of  concessions  to  the  temper  of  the  limes, 

toleratioD,  no  one  could  relish  them  with-  which  are  not  reconcilahle  to  its  general 

out  imbibing  its  spirit  in  the  fullest  mea-  principles,  has  left  little  for  those  who 

sore.    The  great  work  of  Jeremy  Taylor,  followed  him.         « 
oo  tiie  Liberty  of  Propheqring,  was  pub- 
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§  24.  1  his  schism,  nevertheless,  between  the  parliament  and  the 
army  was  at  least  in  appearance  very  desirable  for  Charles,  and 
seemed  to  afford  him  an  opportmiity  which  a  discreet  prince  might 
improve  to  great  advantage,  though  it  unfortunately  deluded  him 
with  chimerical  expectations.  At  the  conclusion  of  the  war,  which 
the  useless  obstinacy  of  the  royalists  had  protracted  till  the 
beginning  of  1647,  the  commons  began  to  take  measures  for 
breaking  the  force  of  their  remaining  enemy.  They  resolved  to 
disband  a  part  of  the  army,  and  to  send  the  rest  into  Ireland. 
They  formed  schemes  for  getting  rid  of  Cromwell,  and  even  made 
some  demur  about  continuing  Fairfax  in  command.  But  in  all 
measures  that  exact  promptitude  and  energy,  treachery  and 
timidity  are  apt  to  enfeeble  the  resolutions  of  a  popular  assembly. 
Their  demonstrations  of  enmity  were  however  so  alarming  to  the 
army,  who  knew  themselves  disliked  by  the  people,  and  dependent 
for  their  pay  on  the  parliament ;  that  as  early  as  April,  1647,  an 
overture  was  secretly  made  to  the  king,  that  they  would  replace 
him  in  his  power  and  dignity.  He  cautiously  answered  that  he 
would  not  involve  the  kingdom  in  a  fresh  war,  but  should  ever  feel 
the  strongest  sense  of  this  offer  from  the  army.  Whether  they 
were  discontented  at  the  coldness  of  this  reply,  or,  as  is  more 
probable,  the  offer  had  only  proceeded  from  a  minority  of  the 
officers,  no  further  overture  was  made,  till  not  long  afterwards  the 
bold  manoeuvre  of  Joyce  had  placed  the  king's  person  in  their 
power. 

§  25.  The  first  effect  of  this  military  violence  was  to  display  the 
parliament's  deficiency  in  political  courage. .  They  immediately 
expunged,  by  a  majority  of  96  to  79,  a  vote  of  reprehension  passed 
some  weeks  before^  upon  a  remonstrance  from  the  army  which  the 
presbyterians  had  highly  resented,  and  gave  other  proofs  of  retracing 
their  steps.  But  the  army  was  not  inclined  to  accept  their 
submission  in  full  discharge  of  the  provocation.  It  had  schemes  of 
its  own  for  the  reformation  and  settlement  of  the  kingdom,  more 
extensive  than  those  of  the  presbyterian  faction.  It  had  its  own 
wrongs  also  to  revenge.  Advancing  towards  London,  the  general 
and  council  of  war  sent  up  charges  of  treason  against  eleven 
principal  members  of  that  party,  who  obtained  leave  to  retire 
beyond  sea.  Here  may  be  said  to  have  fallen  the  legislative  power 
and  civil  government  of  England ;  which  from  this  hour  till  that 
of  the  Kestoration  had  never  more  than  a  momentary  and  precarious 
gleam  of  existence,  perpetually  interrupted  by  the  sword. 

1'hose  who  have  once  bowed  their  knee  to  force,  must  expect 
that  force  will  be  for  ever  their  master.  In  a  few  weeks  after  this 
submission  of  the  commons  to  the  army,  they  were  insulted  by  an 
unruly,  tumultuous  mob  of  apprentices,  engaged  in  the  presbyterian 
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politics  of  the  city,  who  compelled  them  by  actual  violence  to 
rescind  several  of  their  late  votes.  Trampled  upon  by  either  side, 
the  two  speakers,  several  peers,  and  a  great  number  of  the  lower 
house,  deemed  it  somewhat  less  ignominious,  and  certainly  more 
politic,  to  throw  themselves  on  the  protection  of  the  army.  They 
were  accordingly  soon  restored  to  their  places,  at  the  price  of  a 
more  complete  and  irretrievable  subjection  to  the  military  power 
than  they  had  already  undergone.  Though  the  presbyterians 
maintained  a  pertinacious  resistance  within  the  walls  of  the  house, 
it  was  evident  that  the  real  power  of  command  was  gone  &om 
them,  and  that  Cromwell  with  the  army  must  either  become 
arbiters  between  the  king  and  parliament,  or  crush  the  remaining 
authority  of  both. 

§  26.  There  are  few  circumstances  in  our  history  which  have 
caused  more  perplexity  to  inquirers  than  the  conduct  of  Cromwell 
and  his  friends  towards  the  king  in  the  year  1647.  Those  who 
look  only  at  the  ambitious  and  dissembling  character  of  that 
leader,  or  at  the  fierce  republicanism  imputed  to  Ireton,  will  hardly 
believe  that  either  of  them  could  harbour  anything  like  sincere 
designs  of  restoring  him  even  to  that  remnant  of  sovereignty  which 
the  parliament  would  have  spared.  Yet,  when  we  consider 
attentively  the  public  documents  and  private  memoirs  of  that 
period,  it  does  appear  probable  that  their  first  intentions  towards 
the  king  were  not  unfavourable,  and  so  far  sincere  that  it  was  their 
project  to  make  use  of  his  name  rather  than  totally  to  set  him 
aside.  But  whether  by  gratifying  Cromwell  and  his  associates  with 
honours,  and  throwing  the  whole  administration  into  their  hands, 
Charles  would  have  long  contrived  to  keep  a  tarnished  crown  on 
his  head,  must  be  very  problematical.  , 

§  27.  The  new  gaolers  of  this  unfortunate  prince  began  by 
treating  him  with  unusual  indulgence,  especially  in  permitting  his 
episcopal  chaplains  to  attend  him.  This  was  deemed  a  pledge  of 
what  he  thought  an  invaluable  advantage  in  dealing  with  the  army, 
that  they  would  not  insist  upon  the  covenant,  which  in  fact  was 
nearly  as  odious  to  them  as  to  the  royalists,  though  for  very 
different  reasons.  Charles,  naturally  sanguine,  and  utterly  incapable 
in  every  part  of  his  life  of  taking  a  just  view  of  affairs,  was 
extravagantly  elated  by  these  equivocal  testimonials  of  good-will. 
Be  blindly  listened  to  private  insinuations  from  rash  or  treacherous 
friends,  that  the  soldiers  were  with  him,  just  after  his  seizure  by 
Joyce.  "  I  would  have  you  to  know,  sir,"  he  said  to  Fairfax,  "  that 
I  have  as  good  an  interest  in  the  army  as  yourself;"  an  opinion  as 
injudiciously  uttered  as  it  was  absurdly  conceived.  1  hese  strange 
expectations  account  for  the  ill  reception  which  in  the  hasty 
irritation  of  disappointment  he  gave  to  the  proposals  of  the  army, 

0  3 
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when  they  were  actually  tendered  to  him  at  Hampt(m  Gonrt,  and 
whieh  seems  to  have  eyentnally  cost  him  his  life.  These  proposals 
appear  to  have  been  drawn  up  by  Ireton,  a  lawyer  by  education, 
and  a  man  of  much  courage  and  capacity.  He  had  been  supposed, 
like  a  large  proportion  of  the  officers,  to  aim  at  a  settlement  of  the 
nation  under  a  democratical  polity.  But  the  army,  even  if  their 
wishes  in  general  went  so  far,  which  is  hardly  evident,  were  not 
yet  so  decidedly  masters  as  to  dictate  a  form  of  government 
uncongenial  to  the  ancient  laws  and  fixed  prejudices  of  the  people. 
Something  of  this  tendency  is  discoverable  in  the  propositions  made 
to  the  king,  which  had  never  appeared  in  those  of  Uie  parliament. 
It  was  proposed  that  parliaments  should  be  biennial;  that  they 
should  never  sit  less  than  a  hundred  and  twenty  days,  nor  more 
than  two  hundred  and  forty;  that  the  representation  of  the 
commons  should  be  reformed,  by  abolishing  small  boroughs  and 
increasing  the  number  of  members  for  counties,  so  as  to  render  the 
house  of  commons,  as  near  as  might  be,  an  equal  representation  of 
the  whole.  In  respect  of  the  militia  and  some  other  points,  they 
either  followed  the  parliamentary  propositions  of  Newcastle,  or 
.  modified  them  favourably  for  the  king.  They  excepted  a  very 
small  number  of  the  king's  adherents  from  the  privilege  of  paying 
a  composition  for  their  estates,  and  set  that  of  the  rest  considerably 
lower  than  had  been  fixed  by  the  parliament.  They  stipulated 
that  the  royalists  should  not  sit  in  the  next  parliament.  As  to 
religion,  they  provided  for  liberty  of  conscience,  declared  against 
the  imposition  of  the  covenant,  and,  by  Insisting  on  the  retrench- 
ment of  the  coercivS  jurisdiction  of  bishops  and  the  abrogation  of 
penalties  for  not  reading  ihe  common  prayer,  left;  it  to  be  implied 
that  both  might  continue  established.  The  whole  tenor  of  these 
propositions  was  in  a  style  &ir  more  respectful  to  the  king,  and 
lenient  towards  his  adherents,  than  had  ever  been  adopted  since 
the  beginning  of  the  war.  The  sincerity  indeed  of  these  overtures 
might  be  very  questionable  if  Cromwell  had  been  concerned  in 
them;  but  they  proceeded  from  those  elective  tribimes  called 
Agitators,  who  had  been  established  in  every  regiment  to  superin- 
tend the  interests  of  the  army.  And  the  terms  were  surely  as  good 
as  Charles  had  any  reason  to  hope.  The  severities  against  his  party 
were  mitigated.  The  grand  obstacles  to  all  accommodation,  the 
covenant  and  presbyterian  establishment,  were  at  once  removed. 
For  the  changes  projected  in  the  constitution  of  parliament,  they 
were  not  necessarily  injurious  to  the  monarchy.  That  parliament 
should  not  be  dissolv^  until  it  had  sat  a  certain  time  was  bo 
salutary  a  provision,  that  the  triennial  act  was  hardly  complete 
without  it. 

It  is  however  probable,  from  the  king's  extreme  tenaciousness  of 
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his  prerogative,  that  these  were  the  conditions  that  he  found  it 
most  difficult  to  endure.  Having  obtained,  through  sir  John 
Berkley,  a  sight  of  the  propositions  before  they  were  openly  made, 
he  expressed  much  displeasure ;  and  said  that,  if  the  army  were 
inclined  to  close  with  him,  they  would  never  have  demanded  such 
hard  terms.  He  seems  to  have  principally  objected,  at  least  in 
words,  to  the  exception  of  seven  unnamed  persons  fh>m  pardon,  to 
the  exclusion  of  his  party  from  the  next  parliament,  and  to  the 
want  of  any  articles  in  favour  of  the  church.  Berkley  endeavoured 
to  show  him  that  it  was  not  likely  that  the  army,  if  meaning 
sincerely,  would  ask  less  than  this.  But  the  king,  still  tampering 
with  the  Scots,  and  keeping  his  eyes  fixed  on  the  city  and 
parliament,  at  that  moment  came  to  an  open  breach  with  the 
army,  disdainfully  reused  the  propositions  when  publicly  tendered 
to  him,  with  such  expressions  of  misplaced  resentment  and  pre- 
posterous confidence  as  convinced  the  officers  that  they  could 
neither  conciliate  nor  trust  him.  This  unexpected  haughtiness  lost 
him  all  chance  with  those  proud  and  republican  spirits ;  and  as 
they  succeeded  about  the  same  time  in  bridling  the  presbyterian 
party  in  parliament,  there  seemed  no  necessity  fDt  an  agreement 
with  the  king,  and  their  former  determinations  of  altering  the 
frame  of  government  returned  with  more  revengeful  fary  against 
his  person. 

§  28.  Charles's  continuance  at  Hampton  Court,  there  can  be  little 
doubt,  would  have  exposed  him  to  such  imminent  risk  that,  in 
escaping  from  thence^  he  acted  on  a  reasonable  principle  of  self- 
preservation.  He  might  probably,  with  due  precautions,  have 
reached  France  or  Jersey.  But  the  hastiness  of  his  retreat  from 
Hampton  Court  giving  no  time,  he  fell  again  into  the  toils  through 
the  helplessness  of  his  situation  and  the  unfortunate  counsels  of  one 
whom  he  trusted.  The  fortitude  of  his  own  mind  sustained  him  in 
this  state  of  captivity  and  entire  seclusion  from  his  friends.  Ko 
one,  however  sensible  to  the  infirmities  of  Charles's  disposition  and 
the  defects  of  his  understanding,  can  refuse  admiraticm  to  that 
patient  firmness  and  unaided  acuteness  which  he  displayed  through- 
out the  last  and  most  melancholy  year  of  his  life.  He  had  now 
abandoned  all  expectation  of  obtaining  any  present  terms  for  the 
church  or  crown.  He  proposed,  therefore,  what  he  had  privately 
empowered  Murray  to  oflfer  the  year  before,  to  confirm  the 
presbyterian  government  for  three  years,  and  to  give  up  the  militia 
during  his  whole  life,  with  other  concessions  of  importance.  To 
preserve  the  church  lands  from  sale,  to  shield  his  friends  from 
proscription,  to  obtain  a  legal  security  for  the  restoration  of  the 
monarchy  in  his  son,  were  from  henceforth  the  main  objects  of  all 
his  efforts.    It  was,  however,  far  too  late,  even  for  these  moderate 
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conditions  of  peace.  Upon  his  declining  to  pass  four  bills  tendered 
to  him  as  preliminaries  of  a  treaty,  which,  on  that  very  account, 
besides  his  objections  to  part  of  their  contents,  he  justly  considered 
as  unfair,  the  parliament  voted  that  no  more  addresses  should  be 
made  to  him,  and  that  they  would  receive  no  more  messages.  He 
was  placed  in  close  and  solitary  confinement ;  and  at  a  meeting  of 
the  principal  officers  at  Windsor  it  was  concluded  to  bring  him  to 
trial,  and  avenge  the  blood  shed  in  the  war  by  an  awful  example  of 
punishment ;  Cromwell  and  Ireton,  if  either  of  them  had  been  ever 
favourable  to  the  king,  acceded  at  this  time  to  the  severity  of  the  rest. 
§  29.  Yet,  in  the  midst  of  this  peril  and  seeming  abandonment, 
his  affairs  were  really  less  desperate  than  they  had  been;  and  a 
few  rays  of  light  broke  for  a  time  through  the  clouds  that  enveloped 
him.  From  the  hour  that  the  Scots  delivered  him  up  at  Newcastle 
they  seem  to  have  felt  the  discredit  of  such  an  action,  and  longed 
for  the  opportunity  of  redeeming  their  public  name.  They  perceived 
more  and  more  that  a  well-disciplined  army,  under  a  subtle  chief 
inveterately  hostile  to  them,  were  rapidly  becoming  masters  of 
England.  Instead  of  that  covenanted  alliance,  that  unity  in  church 
and  state  they  had  expected,  they  were  to  look  for  all  the  jealousy 
and  dissension  that  a  complete  discordance  in  civil  and  spiritual 
polity  could  inspire.  Their  commissioners  therefore  in  England, 
the  earl  of  Lanark,  always  a  moderate  royalist,  and  the  earl  of 
Lauderdale,  a  warm  presbyterian,  had  kept  up  a. secret  intercourse 
with  the  king  at  Hampton  Court.  After  his  detention  at  Carisbrook, 
they  openly  declared  themselves  against  the  four  bills  proposed  by 
the  English  parliament,  and  at  length  concluded  a  private  treaty 
with  him,  by  which,  on  certain  terms  quite  as  favourable  as  he 
could  justly  expect,  they  bound  themselves  to  enter  England  with 
an  army  in  order  to  restore  him  to  his  freedom  and  dignity.  This 
invasion  was  to  be  combined  with  risings  in  various  parts  of  the 
country :  the  presbyterian  and  royalist,  though  still  retaining  much 
of  animosity  towards  .each  other,  concurring  at  least  in  abhorrence 
of  military  usurpation;  and  the  common  people  having  very 
generally  returned  to  that  affectionate  respect  for  the  king's  person, 
which  sympathy  for  his  sufferings,  and  a  sense  how  little  they  had 
been  gainers  by  the  change  of  government,  must  naturally  have 
excited.  The  unfortunate  issue  of  the  Scots  expedition  under  the 
dulte  of  Hamilton,  and  of  the  various  insurrections  throughout 
England,  quelled  by  the  vigilance  and  good  conduct  of  Fairfax  and 
Cromwell,  is  well  known.  But  these  formidable  manifestations  of 
the  public  sentiment  in  favour  of  peace  with  the  king  on  honourable 
conditions,  wherein  the  city  of  London,  ruled  by  the  presbyterian 
ministers,  took  a  share,  compelled  the  house  of  commons  to  retract 
its  measures.    They  came  to  a  vote,  by  165  to  99,  that  they  would 
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not  alter  the  fundamental  government  by  king,  lords,  and  commons; 
they  abandoned  their  impeachment  against  seven  peers,  the  most 
moderate  of  the  upper  house,  and  the  most  obnoxious  to  the  army ; 
they  restored  the  eleven  members  to  their  seats ;  they  revoked  their 
resolution  against  a  personal  treaty  with  the  king,  and  even  that 
which  required  his  assent  by  certain  preliminary  articles.  In  a 
word,  the  party  for  distinction's  sake  called  presbyterian,  but  now 
rather  to  be  denominated  constitutional,  regained  its  ascendency. 
This  change  in  the  councils  of  parliament  brought  on  the  treaty 
of  Newport. 

§  30.  The  treaty  of  Newport  was  set  on  foot  and  managed  by 
those  politicians  of  the  house  of  lords  who,  having  long  suspected 
no  danger  to  themselves  but  from  the  power  of  the  king,  had 
discovered,  somewhat  of  the  latest,  that  the  crown  itself  was  at 
stake,  and  that  their  own  privileges  were  set  on  the  same  cast. 
Nothing  was  more  remote  from  the  intentions  of  the  earl  of 
Northumberland  or  lord  Say  than  to  see  themselves  pushed  from 
their  seats  by  such  upstarts  as  Ireton  and  Harrison;  and  their 
present  mortification  afforded  a  proof  how  men  reckoned  wise  in 
their  generation  become  the  dupes  of  their  own  selfish,  crafty,  and 
pusillanimous  policy.  They  now  grew  anxious  to  see  a  treaty 
concluded  with  the  king.  Sensible  that  it  was  necessary  to 
anticipate,  if  possible,  the  return  of  Cromwell  from  the  north,  they 
implored  him  to  comply  at  once  with  all  the  propositions  of 
parliament,  or  at  least  to  yield  in  the  first  instance  as  far  as  he 
meant  to  go.  They  had  not,  however,  mitigated  in  any  degree  the 
rigorous  conditions  so  often  proposed ;  nor  did  the  king  during  this 
treaty  obtain  any  reciprocal  concession  worth  mentioning  in  return 
for  his  surrender  of  almost  all  that  could  be  demanded.  His  real 
error  was  to  have  entered  upon  any  treaty,  and  still  more  to  have 
drawn  it  out  by  tardy  and  ineffectual  capitulations.  There  had 
long  been  only  one  course  either  for  safety  or  for  honour,  the 
abdication  of  his  royal  office ;  now  probably  too  late  to  preserve  his 
life,  but  still  more  honourable  than  the  treaty  of  Newport. 

§  31.  There  can  be  no  more  erroneous  opinion  than  that  of  such 
as  believe  that  the  desire  of  overturning  the  monarchy  produced 
the  civil  war,  rather  than  that  the  civil  war  brought  on  the  former. 
In  a  peaceful  and  ancient  kingdom  like  England  the  thought  of  change 
could  not  spontaneously  arise.  A  very  few  speculative  men,  by  the 
study  of  antiquity,  or  by  observation  of  the  prosperity  of  Venice  and 
Holland,  might  be  led  to  an  abstract  preference  of  republican  politics ; 
some  fanatics  might  aspire  to  a  Jewish  theocracy ;  but  at  the  meeting 
of  the  long  parliament  we  have  not  the  slightest  cause  to  suppose 
that  any  party,  or  any  number  of  persons  among  its  members,  had 
formed  what  must  then  have  appeared  so  extravagant  a  conception. 
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The  insuperable  distrust  of  the  king's  designs,  the  irritation  excited 
by  the  suflFerings  of  the  war,  the  impracticability,*  which  every 
attempt  at  negotiation  displayed,  of  obtaining  his  acquiescence  to 
terms  deemed  indispensable,  gradually  created  a  powerful  faction, 
whose  chief  bond  of  union  was  a  determination  to  set  him  aside. 
What  further  scheme  they  had  planned  is  uncertain :  none  probably 
in  which  any  number  were  agreed :  some  looked  to  the  prince  of 
Wales,  others,  perhaps,  at  one  time  to  the  elector  palatine  ;  but 
necessity  itself  must  have  suggested  to  many  the  idea  of  a  repub- 
lican settlement.  In  the  new-modelled  army  of  1645,  composed 
of  independents  and  enthusiasts  of  every  denomination,  a  fervid 
eagerness  for  changes  in  the  civil  polity,  as  well  as  in  religion,  was 
soon  found  to  predominate.  Not  checked,  like  the  two  houses,  by 
attachment  to  forms,  and  by  the  influence  of  lawyers,  they  launched 
forth  into  varied  projects  of  reform,  sometimes,  judicious,  or  at 
least  plausible,  sometimes  wildly  fanatical.  They  reckoned  the 
king  a  tyrant,  whom,  as  they  might  fight  against,  they  might  also 
put  to  death,  and  whom  it  were  folly  to  provoke  if  he  were  again 
to  become  their  master.  Elated  with  their  victories,  they  began 
already  in  imagination  to  carve  out  the  kingdom  for  themselves ; 
and  remembered  that  saying  so  congenial  to  a  revolutionary  army, 
"that  the  first  of  monarchs  was  a  successful  leader,  the  first  of 
nobles  were  his  followers." 

The  knowledge  of  this  innovating  spirit  in  the  army  gave 
confidence  to  the  violent  party  in  parliament,  and  increased  its 
numbers  by  the  accession  of  some  of  those  to  whom  nature  has 
given  a  fine  sense  for  discerning  their  own  advantage.  It  was 
doubtless  swollen  through  the  publication  of  the  king's  letters, 
and  his  pertinacity  in  clinging  to  his  prerogative.  And  the 
complexion  of  the  house  of  commons  was  materially  altered  by  the 
introduction  at  once  of  a  large  body  of  fresh  members.  They  had 
at  the  beginning  abstained  from  issuing  writs  to  replace  those 
whose  death  or  expulsion  had  left  their  seats  vacant.  These 
vacancies,  by  the  disabling  votes  against  all  the  king's  party, 
became  so  numerous  that  it  seemed  a  glaring  violation  of  the 
popular  principles  to  which  they  appealed  to  carry  on  the  public 
business  with  so  maimed  a  representation  of  the  people.  It  was, 
however,  plainly  impossible  to  have  elections  in  many  parts  of  the 
kingdom  while  the  royal  army  was  in  strength ;  and  the  change, 
by  filling  up  nearly  two  hundred  vacancies  at  once,  was  likely  to 
become  so  important,  that  some  feared  that  the  cavaliers,  others  that 
the  independents  and  republicans,  might  find  their  advantage  in  it. 
The  latter  party  were  generally  earnest  for  new  elections;  and 
carried  their  point*  against  the  presbyterians  in  September,  1645, 
when  new  writs  were  ordered  for  all  the  places  which  were  left; 


Cha.  L— 1642-49.        A  REPUBLICAN  PARTf.  303 

deficient  of  one  or  both  representatives.  Tbe  result  of  these 
elections,  though  a  few  persons  rather  friendly  to  the  king  came 
into  the  house,  was  on  the  whole  yery  favourable  to  the  army. 
The  self-d^iying  ordinance  no  longer  being  in  operation,  the 
principal  officers  were  elected  on  every  side ;  and,  with  not  many 
exceptions,  recruited  the  ranks  of  that  small  body  which  had 
already  been  marked  by  implacable  dislike  of  the  king,  and  by  zeal 
for  a  total  new-modelling  of  the  government.  In  the  summer  of 
1646  this  party  had  so  far  obtained  the  upper  hand,  that,  according 
to  one  of  our  best  authorities,  the  Scots  commissioners  had  all 
imaginable  difficulty  to  prevent  his  deposition.  In  the  course  of 
the  year  1647  more  overt  proofs  of  a  design  to  change  the 
established  constitution  were  given  by  a  party  out  of  doors.  But 
the  first  decisive  proof,  perhaps,  which  the  journals  of  parliament 
afford  of  the  existence  of  a  republican  party,  was  the  vote  of  22nd 
September,  1647,  that  they  would  once  i^in  make  application  to 
ihe  king  for  those  things  which  they  judged  necessary  for  the  welfare 
and  safety  of  the  kingdom.  This  was  carried  by  70  to  23.  Their 
subsequent  resolution  of  January  4,  1648,  against  any  further 
addresses  to  the  king,  which  passed  by  a  majority  of  141  to  91, 
was  a  virtual  renunciation  of  allegiance.  The  lords,  after  a  warm 
debate,  concurred  in  this  vote.  And  the  army  had  in  November, 
1647,  before  the  king's  escape  from  Hampton  Court,  published  a 
declaration  of  their  design  for  the  settlement  of  the  nation  under 
a  sovereign  representative  assembly,  which  should  possess  authority 
to  make  or  repeal  laws,  and  to  call  magistrates  to  account. 

We  are  not  certainly  to  conclude  that  all  who,  in  1648,  had  made 
up  their  minds  against  the  king's  restoration,  were  equally  averse 
to  all  regal  government.  The  prince  of  Wales  had  taken  so  active, 
and,  for  a  moment,  so  successful  a  share  in  the  war  of  that  year, 
that  his  father's  enemies  were  become  his  own.  Meetings  however 
were  held,  where  the  military  and  parliamentary  chiefs  discussed 
the  schemes  of  raising  the  duke  of  York,  or  his  younger  brother 
the  duke  of  Gloucester,  to  the  throne.  Cromwell  especially 
wavered,  or  pretended  to  waver,  as  to  the  settlement  of  the  nation ; 
nor  is  there  any  evidence,  so  far  as  I  know,  that  he  had  ever 
professed  himself  averse  to  monarchy,  till,  dexterously  mounting 
on  the  wave  which  he  could  not  stem,  he  led  on  those  zealots  who 
had  resolved  to  celebrate  the  inauguration  of  their  new  common- 
wealth with  the  blood  of  a  victim  king. 

§  32.  It  was  about  the  end  of  1647,  as  1  have  said,  that  the 
principal  officers  took  the  determination,  which  had  been  already 
menaced  by  some  of  the  agitators,  of  bringing  the  king,  as  the  first 
and  greatest  delinquent,  to  public  justice.  Too  stern  and  haughty, 
too  confident  of  the  righteousness  of  their  actions,  to  think  of 


304  MOTIVES  OF  THE  KING'S  JUDGES.  Chap.  H. 

private  assassination,  they  souglit  to  gratify  their  pride  by  the 
solemnity  and  notoriousness,  by  the  very  in&my  and  eventual 
danger,  of  an  act  unprecedented  in  the  history  of  nations. 
Throughout  the  year  1648  this  design,  though  suspended,  became 
familiar  to  the  people's  expectation.  The  commonwealth's  men 
and  levellers,  the  various  sectaries  (admitting  a  few  exceptions), 
grew  clamorous  for  the  king's  death.  Petitions  were  presented  to 
the  commons,  praying  for  justice  on  all  delinquents,  from  the 
highest  to  the  lowest.  And  not  long  afterwards  the  general  officers 
of  the  army  came  forward  with  a  long  remonstrance  against  any 
treaty,  and  insisting  that  the  capital  and  grand  author  of  their 
troubles  be  speedily  brought  to  justice,  for  the  treason,  blood,  and 
mischief  whereof  he  had  been  guilty.  This  was  soon  ifoUowed  by 
the  vote  of  the  presbyterian  party,  that  the  answers  of  the  king 
to  the  propositions  of  both  houses  are  a  ground  for  the  house  to 
proceed  upon  for  the  settlement  of  the  peace  of  the  kingdom,  by 
the  violent  expulsion,  or,  as  it  was  called,  seclusion,  of  all  the 
presbyterian  members  from  the  house,  and  the  ordinance  of  a 
minority,  constituting  the  high  court  of  justice  for  the  trial  of  the 
king. 

§  33.  A  very  small  number  among  those  who  sat  in  this  strange 
tribunal  upon  Charles  I.  were  undoubtedly  capable  of  taking 
statesmanlike  views  of  the  interests  of  their  party,  and  might  con- 
sider his  death  a  politic  expedient  for  consolidating  the  new 
settlement.  It  seemed  to  involve  the  army,  which  had  openly 
abetted  the  act,  and  even  the  nation  by  its  passive  consent,  in  such 
inexpiable  guilt  towards  the  royal  family,  that  neither  common 
prudence  nor  a  sense  of  shame  would  permit  them  to  suffer  its 
restoration.  But  by  far  the  greater  part  of  the  regicides  such 
considerations  were  either  overlooked  or  kept  in  the  background. 
Their  more  powerful  motive  was  that  fierce  fanatical  hatred  of  the 
king,  the  natural  fruit  of  long  civil  dissension,  inflamed  by 
preachers  more  dark  and  sanguinary  than  those  they  addressed, 
and  by  a  perverted  study  of  the  Jewish  scriptures.  They  had 
been  wrought  to  believe,  not  that  his  execution  would  be  justified 
by  state  necessity  or  any  such  feeble  grounds  of  human  reasoning, 
but  that  it  was  a  bounden  duty,  which  with  a  safe  conscience  they 
could  not  neglect.  Such  was  the  persuasion  of  Ludlow  and 
Hutchinson,  the  most  respectable  names  among  the  regicides ;  both 
of  them  free  from  all  suspicion  of  interestedness  or  hypocrisy,  and 
less  intoxicated  than  the  rest  by  fanaticism. 

§  34.  The  execution  of  Charles  I.  has  been  mentioned  in  later 
ages  by  a  few  with  unlimited  praise — by  some  with  faint  and 
ambiguous  censure — by  most  with  vehement  reprobation.  My 
own  judgment  will  possibly  be  anticipated  by  the  reader  of  the 
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preceding  pages.  I  shall  certainly  not  rest  it  on  the  imaginary  sacred- 
ness  and  divine  origin  of  royalty,  nor  even  on  the  irresponsibility  with 
which  the  law  of  almost  every  country  invests  the  person  of  its 
sovereign.     Far  be  it  from  me  to  contend  that  no  cases  may  be  con- 
ceived, that  no  instances  may  be  found  in  history,  wherein  the  synj- 
pathy  of  mankind  and  the  soimd  principles  of  political  justice  would 
approve  a  public  judicial  sentence  as  the  due  reward  of  tyranny  and 
perfidiousness.  But  we  may  confidently  deny  that  Charles  I.  was  thus 
to  be  singled  out  as  a  warning  to  tyrants.     His  offences  were  not, 
in  the  worst  interpretation,  of  that  atrocious  character  which  calls 
down  the  vengeance  of  insulted  humanity,  regardless  of  positive 
law.    His  government  had  been  very  arbitrary ;  but  it  may  well  be 
doubted  whether  any,  even  of  his  ministers,  could  have  suffered 
death  for  their  share  in  it,  without  introducing  a  principle  of 
barbarous  vindictiveness.    Far  from  the  sanguinary  misanthropy 
of  some  monarchs,  or  the  revengeful  fury  of  others,  he  had  in  no 
instance  displayed,  nor  does  the  minutest  scrutiny  since  made  into 
his  character  entitle  us  to  suppose,  any  malevolent  dispositions 
beyond  some  proneness  to  anger,  and  a  considerable  degree  of 
harshness  in  his  demeanour.    As  for  the  charge  of  having  caused 
the  bloodshed  of  the  war,  upon  which,  and  not  on  any  former  mis- 
government,  his  condemnation  was  grounded,  it  was  as  ill-established 
as    it  would    have  been  insufficient.      Well  might  the  earl  of 
Northumberland  say,  when  the  ordinance  for  the  king's  trial  was 
before  the  lords,  that  the  greatest  part  of  the  people  of  England 
were  not  yet  satisfied  whether  the  king  levied  war  first  against  the 
houses,  or  the  houses  against  him.    The  fact,  in  my  opinion,  was 
entirely  otherwise.      It  is  quite  another  question  whether  the 
parliament  were  justified  in  their  resistance  to  the  king's  legal 
authority.     But  we  may  contend  that,  when  Hotham,  by  their 
command,  shut  the  gates  of  Hull  against  his  sovereign,  when  the 
militia  was  called  out  in  different  counties  by  an  ordinance  of  the 
two  houses,  both  of  which  preceded  by  several  weeks  any  levying 
of  forces  for  the  king,  the  bonds  of  our  constitutional  law  were  by 
them  and  their  servants  snapped  asunder;  and  it  would  be  the 
mere  pedantry  and  chicane  of  political  casuistry  to  inquire,  even  if 
the  fact  could  be  better  ascertained,  whether  at  Edgehill,  or  in  the 
minor  skirmishes  that  preceded,  the  first  carbine  was  discharged  by 
a  cavalier  or  a  roundhead.    The  aggressor  in  a  war~is  not  the  first 
who  uses  force,  but  the  first  who  renders  force  necessary. 

But,  whether  we  may  think  this  war  to  have  originated  in  the 
king's  or  the  parliament's  aggression,  it  is  still  evident  that  the 
former  had  a  fair  cause  with  the  nation,  a  cause  which  it  was 
no  plain  violation  of  justice  to  defend.  He  was  supported  by 
the  greater  part  of  the  peers,  by  full  one-third  of  the  commons,  by 
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the  principal  body  of  the  gentry,  and  a  large  proportion  of  other 
classes.  If  his  adherents  did  not  form,  as  I  think  tiiey  did  not,  the 
majority  of  the  people,  they  were  at  least  more  numerons,  beyond 
comparison,  than  those  who  demanded  or  approved  of  his  death. 
The  steady  deliberate  perseiveranoe  of  so  considerable  a  body  in  any 
cause  takes  away  the  right  of  punishment  from  the  conquerors, 
beyond  what  their  own  safety  or  reasonable  indemnification  may 
require.  The  vanquished  are  to  be  judged  by  the  rules  of  national, 
not  of  municipal  law.  Hence,  if  Charles,  after  having  by  a  course 
of  victories  or  the  defection  of  ihe  people  prostrated  all  opposition, 
had  abused  his  triumph  by  the  execution  of  Essex  or  Hampden, 
Fairfax  or  Cromwell,  I  think  that  later  ages  would  have  disapproved 
of  their  deaths  as  positively,  though  not  quite  as  vehemently,  as 
they  have  of  his  own.  The  line  is  not  easily  drawn,  in  abstract 
reasoning,  between  the  treason  which  is  justly  punished,  and  the 
social  schism  which  is  beyond  the  proper  boundaries  of  law ;  but 
the  civil  war  of  England  seems  plainly,  to  fall  within  the  latter 
description.  These  objeotio&s  strike  me  as  mianswerable,  even  if 
the  trial  of  Charles  had  been  sanctioned  by  the  voice  of  the  nation 
through  its  legitimate  representatives,  or  at  least  such  a  fair  and 
full  convention  as  might,  in  great  necessity,  supply  the  place  of 
lawful  authority.  But  it  was,  as  we  all  know,  the  act  of  a  bold 
but  very  small  minority,  who,  having  forcibly  expelled  their 
colleagues  from  parliament,  had  usurped,  under  the  protection  c^  a 
military  force,  that  power  which  all  England  reckoned  illegaL  I 
cannot  perceive  what  there  was  in  the  imagined  solemnity  of  this 
proceeding,  in  that  insolent  mockery  of  the  forms  of  justice, 
accompanied  by  all  unfairness  and  inhumanity  in  its  circumstances, 
which  can  alleviate  the  guilt  of  the  transaction;  and  if  it  be 
alleged  that  many  of  the  regicides  were  firmly  persuaded  in  their 
consciences  of  the  right  and  duty  of  condemning  the  king,  we 
may  surely  remember  that  private  murderers  have  o^ten  had  the 
same  apology. 

§  35.  In  discussing  each  particular  transaction  in  the  life  of 
Charles,  as  of  any  other  sovereign,  it  is  required  by  the  truth  of 
history  to  spare  no  just  animadversion  upon  his  faults ;  especially 
where  much  art  has  been  employed  by  the  writers  most  in  repute 
to  carry  the  stream  of  public  prejudice  in  an  opposite  direction. 
But  when  we  come  to  a  general  estimate  of  his  character,  we 
should  act  unfairly  not  to  give  their  full  weight  to  those  peculiar 
circumstances  of  his  condition  in  this  worldly  scene  which  tend  to 
account  for  and  extenuate  hia  failings.  The  station  of  kings  is,  in 
a  moral  sense,  so  unfavourable,  that  those  who  are  least  prone  to 
servile  admiration  should  be  on  their  guard  against  the  opposite 
error  of  an  uncandid  severity.    There  seems  no  fairer  method  of 
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estimating  the  intrinsic  worth  of  a  sovereign  than  to  treat  him  as 
a  subject,  and  to  judge,  so  far  as  the  history  of  his  life  enables  us, 
what  he  would  have  been  in  that  more  private  and  happier  con- 
dition &om  which  the  chance  of  birth  has  excluded  him.  Tried  by 
this  test,  we  cannot  doubt  that  Charles  I.  would  have  been  not 
altogether  an  amiable  man,  but  one  deserving  of  general  esteem ; 
his  &in  and  conscientious  virtues  the  same,  his  deviations  from 
right  far  less  frequ^it  than  upon  the  throne.  It  is  to  be  pleaded 
for  this  prince,  that  his  youth  had  breathed  but  the  contaminated 
air  of  a  profligate  and  servile  court — ^that  he  had  imbibed  the 
lessons  of  arbitrary  power  from  all  who  surrounded  him — ^that  he 
had  been  betrayed  by  a  father's  culpable  blindness  into  the 
dangerous  society  of  an  ambitious,  unprincipled  favourite.  To 
have  maintained  so  much  correctness  of  morality  as  his  enemies 
confess,  was  a  proof  of  Charles's  virtuous  dispositions ;  but  his 
advocates  are  compelled  also  to  own  that  he  did  not  escape  as  little 
injured  by  the  poisonous  adulation  to  which  he  had  listened.  Of  a 
temper  by  nature,  and  by  want  of  restraint,  too  passionate,  though 
not  vindictive,  and,  though  not  cruel,  certainly  deficient  in  gentle- 
ness and  humanity,  he  was  entirely  unfit  for  the  very  difficult 
station  of  royalty,  and  especially  for  that  of  a  constitutional  king. 
It  is  impossible  to  excuse  his  violations  of  liberty  on  the  score  of 
ignorance,  especially  after  the  Petition  of  Right ;  because  his  im- 
patience of  opposition  from  his  council  made  it  unsafe  to  give  him 
any  advice  that  thwarted  his  determination.  His  other  great  fault 
was  want  of  sincerity — a  fetult  that  appeared  in  all  parts  of  his  life, 
and:  from  which  no  one  who  has  paid  the  subject  any  attention  will 
pretend  to  exculpate  him.  Those  indeed  who  know  nothing  but 
what  they  find  in  Hume  may  believe,  on  Hume's  authority,  that 
the  king's  contemporaries  never  deemed  of  imputing  to  him  any 
deviation  from  good  faith ;  as  if  the  whole  conduct  of  the  parlia- 
ment had  not  been  evidently  founded  upon  a  distrust  which  on 
many  occasions  they  very  explicitly  declared.  But,  so  far  as  this 
insincerity  was  shown  in  the  course  of  his  troubles,  it  was  a  failing 
which  untoward  circumstances  are  apt  to  produce,  and  which  the 
extreme  hypocrisy  of  many  among  his  adversaries  might  sometimes 
palliate.  Few  personages  in  history,  we  should  recollect,  have  had 
so  much  of  their  actions  revealed,  and  commented  upon,  as  Charles ; 
it  is  perhaps  a  mortifying  truth  that  those  who  have  stood  highest 
with  posterity  have  seldom  been  those  who  have  been  most 
accurately  known. 

The  turn  of  his  mind  was  rather  peculiar,  and  laid  him  open  with 
some  justice  to  very  opposite  censures — for  an  extreme  obstinacy  in 
retaining  his  opinion,  and  for  an  excessive  facility  in  adopting  that 
of  others.    But  the  apparent  incongruity  ceases,  when  we  observe 
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that  he  was  tenacious  of  ends  and  irresolute  as  to  means ;  better 
fitted  to  reason  than  to  act;  never  swerving  from  a  few  main 
principles,  but  diffident  of  his  own  judgment  in  its  application  to 
the  course  of  affairs.  His  chief  talent  was  an  acuteness  in  dispute ; 
a  talent  not  usually  much  exercised  by  kings,  but  which  the  strange 
events  of  his  life  called  into  action.  He  had,  unfortunately  for 
himself,  gone  into  the  study  most  fashionable  in  that  age,  of 
polemical  theology;  and,  though  not  at  all  learned,  had  read 
enough  of  the  English  divines  jto  maintain  their  side  of  the  current 
controversies  with  much  dexterity.  But  this  unkingly  talent  was 
a  poor  compensation  for  the  continual  mistakes  of  his  judgment  in 
the  art  of  government  and  the  conduct  of  his  affairs. 

§  36.  It  seems  natural  not  to  leave  untouched  in  this  place  the 
famous  problem  of  the  Icon  Basilik^,  which  has  been  deemed  an 
irrefn^able  evidence  both  of  the  virtues  and  the  talents  of  Charles. 
But  the  authenticity  of  this  work  can  hardly  be  any  longer  a 
question  among  judicious  men.  We  have  letters  from  Gauden  and 
his  fEimily  asserting  it  as  his  own  in  the  most  express  terms,  and 
making  it  the  ground  of  a  claim  for  reward.  We  know  that  the 
king's  sons  were  both  convinced  that  it  was  not  their  father's 
composition,  and  that  Clarendon  was  satisfied  of  the  same.  If 
Gauden  not  only  set  up  a  false  claim  to  so  famous  a  work,  but 
persuaded  those  nearest  ;to  the  king  to  surrender  that  precious 
record,  as  it  had  been  reckoned,  of  his  dying  sentiments,  it  was  an 
instance  of  successful  impudence  which  has  hardly  a  paralleL  But 
I  should  be  content  to  rest  the  case  on  that  internal  evidence 
which  has  been  so  often  alleged  for  its  authenticity.  The  Icon  has, 
to  my  judgment,  all  the  air  of  a  fictitious  composition.  Cold, 
stiff,  elaborate,  without  a  single  allusion  that  bespeaks  the  superior 
knowledge  of  facta  which  the  king  must  have  possessed,  it  contains 
little  but  those  rhetorical  commonplaces  ^^hich  would  suggest 
themselves  to  any  forger.  The  prejudices  of  party,  which  exercise 
a  strange  influence  in  matters  of  taste,  have  caused  this  book  to  be 
extravagantly  praised.  It  has  doubtless  a  certain  air  of  grave 
dignity,  and  the  periods  are  more  artificially  constructed  than  was 
usual  in  that  age  (a  circumstance'not  in  favour  of  its  authenticity) ; 
but  the  style  is  encumbered  with  frigid  metaphors,  as  is  said  to  be 
the  case  in  Gauden's  acknowledged  writings ;  and  the  thoughts  are 
neither  beautiful  nor  always  exempt  from  affectation.  The  king's 
letters  during  his  imprisonment,  preserved  in  the  Clarendon  State 
Papers,  and  especially  one  to  his  son,  from  which  an  extract  is  given 
in  the  History  of  the  Rebellion,  are  more  satisfactory  proofs  of  his 
integrity  than  the  laboured  self-panegyrics  of  the  Icon  Basilik^. 
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(  1.  Aboliticm  of  the  Monaithy  and  of  the  Hoose  of  Lords.  $  2.  Oommonwealth. 
$  3.  Schemes  of  Cromwell.  His  Conversations  with  Whitelock.  ^  4.  Unpopularity  of 
the  Parliament.  $  5.  Their  Fall.  $  6.  Little  Parliament.  $  7.  Instrument  of  Govem- 
ment.  Cromwell  Protector.  $  8.  Parliament  called  by  Cromwell.  Dissolved  by  him. 
$  9.  Intrigues  of  the  King  and  his  Party.  $  10.  Insurrectionaiy  Movements  ia 
1655.  Rigorous  Measures  of  Cromwell.  $  11.  His  Arbitrary  Government. 
$  12.  He  summons  another  Parliament.  Designs  to  take  the  Crown.  The  Project 
fails.  But  his  Authority  of  Protector  is  augmented.  $  13.  He  alms  at  forming  a 
new  House  of  Lords.  ^  14.  His  Death  and  Character.  $  16.  Richard,  his  Son, 
succeeds  him.  $  16.  Is  supported  by  some  prudent  Men.  $  17.  But  opposed 
by  a  Coalition.  $  18.  Calls  a  Parliament.  The  Army  overthrow  both.  $  19.  Long 
Parliament  restored.  Expelled  again,  and  again  restored^  $  20.  ImporaibUity  of 
establishing  a  Republic,  f  21.  Intrigues  of  the  Royalists.  They  unite  with  the 
Presbyterians.  $  22.  Conspiracy  of  1659.  $  23.  Interference  of  Monk.  His  Dis- 
simulation. Secluded  Members  return  to  their  Seats.  §  24.  Difficulties  about  the 
Bestoration.  $  26.  Whether  previous  Conditions  required.  $  26.  Plan  of  reviv- 
ing the  Treaty  of  Newport  inexpedient.  $  27.  Difficulty  of  ftamlng  Conditions. 
$  28.  Conduct  of  the  Convention  about  this  not  blamatile.  $  29.  Except  in  respect 
of  the  Militia.   $  30.  Conduct  of  Monk. 

§  1.  The  death  of  Charles  I.  was  pressed  forward  rather  through 
personal  hatred  and  superstition  than  out  of  any  notion  of  its 
necessity  to  secure  a  repuhlican  administration.  That  party  was 
still  so  weak  that  the  commons  came  more  slowly,  and  with  more 
difference  of  judgment,  than  might  be  expected,  to  an  absolute 
renunciation  of  monarchy^  They  voted,  indeed,  that  the  people 
are,  under  God,  the  original  of  all  just  power ;  and  that  whatever 
is  enacted  by  the  commons  in  parliament  hath  the  force  of  law, 
although  the  consent  and  concurrence  of  the  king  or  house  of 
peers  be  not  had  thereto ;  terms  manifestly  not  exclusive  of  the 
nominal  continuance  of  the  two  latter.  They  altered  the  public 
style  from  the  king's  name  to  that  of  the  parliament,  and  gave 
other  indications  of  their  intentions ;  but  the  vote  for  the  abolition 
of  monarchy  did  not  pass  till  the  7th  February,  after  a  debate, 
according  to  Whitelock,  but  without  a  division. 

The  house  of  lords,  still  less  able  than  the  crown  to  withstand 
the  inroads  of  democracy,  fell  by  a  vote  of  the  commons  at  the 
same  time.  They  resolved  that  the  house  of  peers  was  useless  and 
dangerous,  and  ought  to  be  abolished.  It  should  be  noticed  that 
there  was  no  intention  of  taking  away  the  dignity  of  peerage  ;  the 
lords,  throughout  the  whole  duration  of  the  commonwealth,  retained 
their  titles,  not  only  in  common  usage,  but  in  all  legal  and 
parliamentary  documents. 
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§  2.  Thus  by  military  force,  with  the  approbation  of  an  incon- 
ceivably small  proportion  of  the  people,  the  king  was  put  to  death, 
the  ancient  fundamental  laws  were  overthrown,  and  a  mutilated 
house  of  commons,  wherein  very  seldom  more  than  seventy  or 
eighty  sat,  was  invested  with  the  supreme  authority.  So  little 
countenance  had  these  late  proceedings,  even  from  those  who 
seemed  of  the  ruling  faction,  that,  when  the  executive  council  of 
state,  consisting  of  forty-one,  had  been  nominated,  and  a  test  was 
proposed  to  them,  declaring  their  approbation  of  all  that  had  been 
done  about  the  king  and  the  kingly  office  and  about  the  house  of 
lords,  only  nineteen  would  subscribe  it,  though  there  were  fourteen 
regicides  on  the  list.  It  was  agreed  at  length  that  they  should 
subscribe  it  only  as  to  the  future  proceedings  of  the  commons. 
With  such  dissatisfaction  at  head-quarters  there  was  little  to  hope 
from  the  body  of  the  nation.  Hence,  when  an  engagement  was 
tendered  to  all  civil  officers  and  beneficed  clergy,  containing  only  a 
promise  to  Uve  faithful  to  the  commonwealth,  as  it  was  established 
without  a  king  or  house  of  lords  (though  the  slightest  test  of 
allegiance  that  any  government  could  require),  it  was  taken  with 
infinite  reluctance,  and,  in  fact,  refused  by  very  many,  the  presby- 
terian  ministers  especially  showing  a  determined  averseness  to  the 
new  republican  organization. 

This,  however,  was  established  (such  is  the  dominion  of  the 
sword)  far  beyond  the  control  of  any  national  sentiment.  Thirty 
thousand  veteran  soldiers  guaranteed  the  mock  parliament  they  had 
permitted  to  reign.  The  sectaries,  a  numerous  body,  and  still 
more  active  than  numerous,  possessed,  under  the  name  of  com- 
mittees for  various  purposes  appointed  by  the  house  of  commons, 
the  principal  local  authorities,  and  restrained  by  a  vigilant  scrutiny 
the  murmurs  of  a  disaffected  majority.  Love,  an  eminent  presby- 
terian  minister,  lost  his  head  for  a  conspiracy  by  the  sentence  of 
a  high  court  of  justice,  a  tribunal  that  superseded  trial  by  jury. 
His  death  struck  horror  and  consternation  into  that  arrogant 
priesthood  who  had  begun  to  fancy  themselves  almost  beyond  the 
scope  of  criminal  law.  The  cavaliers  were  prostrate  in  the  dust, 
and,  anxious  to  retrieve  something  from  the  wreck  of  their  long- 
sequestered  estates,  had  generally  little  appetite  to  embark  afresh 
in  a  hopeless  cause ;  besides  that  the  mutual  animosities  between 
their  party  and  the  presbyterians  were  still  too  irreconcilable  to 
admit  of  any  sincere  co-operation.  Hence  neither  made  any 
considerable  effort  in  behalf  of  Charles  on  his  march,  or  rather 
flight,  into  England :  a  measure,  indeed,  too  palpably  desperate  for 
prudent  men  who  had  learned  the  strength  of  their  adversaries ;  and 
the  great  victory  of  Worcester  consummated  the  triimiph  of  the 
iniant  commonwealth,  or  rather  of  its  future  master. 
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§  3.  A  trAin  of  fayoaring  events,  more  than  any  deep-laid  policy, 
had  now  brought  soyereignty  within  the  reach  of  Cromwell.  His 
first  schemes  of  ambition  may  probably  have  extended  no  fiirther 
than  a  title  and  estate,  with  a  great  civil  and  military  command  in 
the  king's  name.  Power  had  £EiUen  into  his  hands  because  they 
alone  were  fit  to  wield  it ;  he  was  taught  by  every  succeeding  event 
his  own  undeniable  superiority  over  his  contemporaries  in  martial 
renown,  in  civil  prudence,  in  decision  of  character,  and  in  the 
public  esteem  which  naturally  attached  to  these  qualities.  Perhaps 
it  was  not  till  aft^  the  battle  of  Worcester  that  he  began  to  fix 
his  thoughts,  if  not  on  the  dignity  of  royalty,  yet  on  an  equivalent 
right  of  command.  Two  remarkable  conversations,  in  which  White- 
lock^  bore  a  part,  seem  to  place  beyond  controversy  the  nature  of 
his  designs.  About  the  end  of  1651,  Whitelock  himself^  St.  John, 
Widdrington,  LenthaU,  Harrison,  Desborough,  Fleetwood,  and 
Whalley,  met  Cromwell,  at  his  own  request,  to  consider  the 
settlement  of  the  nation.  The  four  former  were  in  favour  of 
monarchy,  Whitelock  inclining  to  Charles,  Widdrington  and  others 
to  the  duke  of  Gloucester ;  Desboreugh  and  Whalley  were  against 
a  single  pers(Hi's  government,  and  Fleetwood  uncertain.  Cromwell, 
who  had  evidently  procured  this  conference  in  order  to  sift  the 
inclinations  of  so  many  leading  men,  and  to  give  some  intimation 
of  his  own,  broke  it  up  with  remarking  that,  if  it  might  be  done 
with  safety  and  preservation  of  their  rights  as  Englishman  and 
Christians,  a  settlenent  of  somewhat  with  monarchical  power  in 
it  would  be  very  efTectual.  The  observation  he  here  made  of  & 
disposition  among  the  lawyers  to  elect  the  duke  of  Gloucester,  as 
being  exempt  by  his  youth  from  the  prepossessions  of  the  two 
elder  brothers,  may,  perhaps,  have  put  Cromwell  on  releasing  him 
from  confinement,  and  sending  him  to  join  his  family  beyond  sea. 

Twelve  months  after  this  time,  in  a  more  confidential  discourse 
with  Whitelock  alone,  the  general  took  occasion  to  complain  both 
of  the  chief  officers  of  the  army  and  of  the  parliament ;  the  first,  as 
inclined  to  factious  murmurings,  and  the  second,  as  engrossing  all 
offices  to  themselves,  divided  into  parties,  delaying  business,  guilty 
of  gross  injustice  and  partiality,  and  designing  to  perpetuate  their 
own  authority.  Whitelock,  confessing  part  of  this,  urged  that, 
having  taken  commissions  from  them  aa  the  supreme  power,  it 
would  be  difficult  to  find  means  to  restrain  them.  ''  What,"  said 
Cromwell,  '*  if  a  man  should  take  upon  him  to  be  king  ?''  **  1 
think,"  answered  Whitelock,  "  that  remedy  would  be  worse  than 
the  disease."  "  Why,"  rejoined  the  other,  "  do  you  think  so  ?* 
He  then  pointed  out  that  the  statute  of  Henry  VII.  gave  a  security 
to  those  who  acted  under  a  king  which  no  other  government  oould 

1  Wtiltdockwasooeofthe  lords  oHzanlssloiien  of  the  great  seaL 
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furnish ;  and  that  the  reverence  paid  by  the  people  to  that  title 
would  serve  to  curb  the  extravagancies  of  those  now  in  power. 
Whitelock  replied,  that  their  friends  having  engaged  in  a  x)ersuasion, 
though  erroneous,  that  their  rights  and  liberties  would  be  better 
preserved  under  a  commonwealth  than  a  monarchy,  this  state  of 
the  question  would  be  wholly  changed  by  Cromwell's  assumption 
of  the  title,  and  it  would  become  a  private  controversy  between  his 
family  and  that  of  the  Stuarts.  Finally,  on  the  other's  encourage- 
ment to  speak  fully  his  thoughts,  he  told  him  "  that  no  expedient 
seemed  so  desirable  as  a  private  treaty  with  the  king,  in  which  he 
might  not  only  provide  for  the  security  of  his  friends  and  the 
greatness  of  his  family,  but  set  limits  to  monarchical  power, 
keeping  the  command  of  the  militia  in  his  own  hands."  Cromwell 
merely  said  "  that  such  a  step  would  require  great  consideration  ;** 
but  broke  off  with  marks  of  displeasure,  and  consulted  Whitelock 
much  less  for  some  years  afterwards. 

§  4.  These  projects  of  usurpation  could  not  deceive  the  watchfulness 
of  those  whom  Cromwell  pretended  to  serve.  He  .had  on  several 
occasions  thrown  off  enough  of  his  habitual  dissimulation  to  show 
the  commonwealth's  men  that  he  was  theirs  only  by  accident,  with 
none  of  their  fondness  for  republican  polity.  The  parliament  in  its 
present  wreck  contained  few  leaders  of  Superior  ability,  but  a  natural 
instinct  would  dictate  to  such  an  assembly  the  distrust  of  a  popular 
general,  even  if  there  had  been  less  to  alarm  them  in  his  behaviour. 
They  had  no  means,  however,  to  withstand  him.  The  creatures 
themselves  of  military  force,  their  pretensions  to  direct  or  control 
the  army  could  only  move  scorn  or  resentment.  Their  claim  to  a 
legal  authority,  and  to  the  name  of  representatives  of  a  people  who 
rejected  and  abhorred  them,  was  perfectly  impudent.  When  the 
house  was  fullest  their  numbers  did  not  much  exceed  one  hundred ; 
but  the  ordinary  divisions,  even  on  subjects  of  the  highest  moment, 
show  an  attendance  of  but  fifty  or  sixty  members.  They  had 
retained  in  their  hands,  notwithstanding  the  appointment  of  a 
council  of  state,  most  of  whom  were  from  their  own  body,  a  great 
part  of  the  executive  government,  especially  the  disposal  of  offices. 
These  they  largely  shared  among  themselves  or  their  dependents ; 
and  in  many  of  their  votes  gave  occasion  to  such  charges  of 
injustice  and  partiality  as,  whether  true  or  false,  will  attach  to  a 
body  of  men  so  obviously  self-interested. 

The  republican  interest  in  the  nation  was  almost  wholly  composed 
of  two  parties,  both  offshoots  deriving  strength  from  the  great 
stock  of  the  army ;  the  levellers,  of  whom  Lilbume  and  Wildman 
are  the  most  known,  and  the  anabaptists,  fifth-monarchy  men,  and 
other  fanatical  sectaries,  headed  by  Harrison,  Hewson,  Overton,  and 
a  great  number,  of  officers.    Though  the  sectaries  seemed  to  build 
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their  revolutionary  schemes  more  on  their  own  religious  views  than 
the  levellers,  they  coincided  in  most  of  their  objects  and  demands. 
An  equal  representation  of  the  people  in  short  parliaments,  an 
extensive  alteration  of  the  common  law,  the  abolition  of  tithes,  and 
indeed  of  all  regular  stipends  to  the  ministry,  a  full  toleration  of 
religious  worship,  were  reformations  which  they  concurred  in  re- 
quiring as  the  only  substantial  fruits  of  their  arduous  struggle. 
Some  among  the  wilder  sects  dreamed  of  overthrowing  all  civil 
institutions.  These  factions  were  not  without  Mends  in  the 
conunons.  But  the  greater  part  were  not  inclined  to  gratify  them 
by  taking  away  the  provision  of  the  church,  and  much  less  to 
divest  themselves  of  their  own  authority.  They  voted  indeed  that 
tithes  should  cease  as  soon  as  a  competent  maintenance  should  be 
otherwise  provided  for  the  clergy.  They  appointed  a  commission 
to  consider  the  reformation  of  the  law,  in  consequence  of  repeated 
petitions  against  many  of  its  inconveniences  and  abuses;  who, 
though  taxed  of  course  with  dilatoriness  by  the  ardent  innovators, 
suggested  many  useful  improvements,  several  of  which  have  been 
adopted  in  more  regular  times,  though  with  too  cautious  delay. 
They  proceeded  rather  slowly  and  reluctantly  to  frame  a  scheme 
for  future  parliaments;  and  resolved  that  they  should  consist  of 
400,  to  be  chosen  in  due  proportion  by  the  several  counties,  nearly 
upon  the  model  suggested  by  Lilbume,  and  afterwards  carried  into 
effect  by  Cromwell.- 

§  5.  It  was  with  much  delay  and  difficulty,  amidst  the  loud 
murmurs  of  their  ^adherents,  that  they  could  be  brought  to  any 
vote  in  regard  to  their  own  dissolution.  It  passed  on  November  17, 
1651,  after  some  very  close  divisions,  that  they  should  cease  to 
exist  as  a  parliament  on  November  3, 1654.  The  republicans  out 
of  doors,  who  deemed  annual,  or  at  least  biennial,  parliaments 
essential  to  their  definition  of  liberty,  were  indignant  at  so  un- 
reasonable a  prolongation.  Thus  they  forfeited  the  good-will  of 
the  only  party  on  whom  they  could  have  relied.  Cromwell  dexte- 
rously aggravated  their  faults  :  he  complained  of  their  delaying  the 
settlement  of  the  nation ;  he  persuaded  the  fanatics  of  his  con- 
currence in  their  own  schemes ;  the  parliament,  in  turn,  conspired 
against  his  power^  and,  as  the  conspiracies  of  so  many  can  never  be 
secret,  let  it  be  seen  that  one  or  other  must  be  destroyed — thus 
giving  his  forcible  expulsion  of  them  the  pretext  of  self-defence. 
They  fell  with  no  regret,  or  rather  with  much  joy  of  the  nation,  except 
a  few  who  clreaded  more  from  the  alternative  of  military  usurpation 
or  anarchy  than  from  an  assembly  which  still  retained  the  names 
and  forms  so  precious  in  the  eyes  of  whose  who  adhere  to  the 
ancient  institutions  of  their  country^ 

§  6.  It  was  nx)w  the  deep  policy  of  Cromwell  to  render  himself 
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the  sole  refuge  of  those  who  yalued  the  laws,  or  the  regular  eccle- 
siastical ministry,  or  their  own  estates,  all  in  peril  from  the  mad 
enthusiasts  who  were  in  hopes  to  prevail.  These  he  had  admitted 
into  that  motley  convention  of  one  hundred  and  twenty  persons, 
sometimes  called  Barebone's  parliament,  but  more  commonly  the 
little  parliament,  on  whom  his  council  of  officers  pretended  to 
devolve  the  government,  mingling  them  with  a  sufficient  proportion 
of  a  superior  class  whom  he  could  direct.  This  assembly  took  care 
to  avoid  the  censure  which  their  predecestors  had  incurred,  by 
passing  a  good  many  bills,  and  applying  themselves  with  a  vigorous 
hand  to  the  reformation  of  what  their  party  deemed  the  most 
essential  grievances,  those  of  the  law  And  of  the  church.  They 
voted  the  abolition  of  the  court  of  chancery,  a  measure  provoked  by 
its  insufferable  delay,  its  engrossing  of  almost  all  suits,  and  the 
uncertainty  of  its  decisions.  They  appointed  a  committee  to 
consider  of  a  new  body  of  the  law,  without  naming  any  lawyer 
upon  it.  They  nominated  a  set  of  conmiissioners  to  preside  in 
courts  of  justice,  among  whom  they  with  difficulty  admitted  two 
of  that  profession;  they  irritated  the  clergy  by  enacting  that 
marriages  should  be  solemnized  before  justices  of  the  peace ;  they 
alarmed  them  still  more  by  manifesting  a  determination  to  take 
away  their  tithes,  without  security  for  an  equivalent  maintenance. 
Thus,  having  united  against  itself  these  £wo  powerful  bodies,  whom 
neither  kings  nor  parliaments  in  England  have  in  general  offended 
with  impunity,  this  little  synod  of  legislators  was  ripe  for  de- 
struction. Their  last  vote  was  to  negative  a  report  of  their  own 
committee,  recommending  thai  such  as  should  be  approved  as 
preachers  of  the  gospel  should  enjoy  the  maintenance  already 
settled  by  law ;  and  that  the  payment  of  tithes,  as  a  just  property, 
should  be  enforced  by  the  magistrates.  The  house  having,  by  the 
majority  of  two,  disagreed  with  this  report,  the  speaker,  two  days 
after,  having  secured  a  majority  of  those  present,  proposed  the 
surrender  of  their  power  into  the  hands  of  Cromwell,  who  put  an 
end  to  the  opposition  of  the  rest  by  turning  them  out  of  doors. 

§  7.  It  can  admit  of  no  doubt  that  the  despotism  of  a  wise  man 
is  more  tolerable  than  that  of  political  or  religious  fanatics ;  and 
it  rarely  happens  that  there  is  any  better  remedy  in  revolutions 
which  have  given  the  latter  an  ascendant.  Cromwell's  assumption, 
therefore,  of  the  title  of  protector  was  a  necessary  and  wholesome 
usurpation,  however  he  may  have  caused  the  necessity ;  it  secured 
the  nation  from  the  mischievous  lunacy  of  the  anabaptists,  and 
from  the  more  cool-blooded  tyranny  of  that  little  oligarchy  which 
arrogated  to  itself  the  name  of  commonwealth's  nfen.  Though  a 
gross  and  glaring  evidence  of  the  omnipotence  of  the  army,  the 
instrument  under  which  he  took  his  title  accorded  to  him  no  un- 
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necessary  executive  authority.  The  sovereignty  still  resided  in  the 
parliament;  he  had  no  negative  voice  on  their  laws.  Until  the 
meeting  of  the  next  parliament  a  power  was  given  him  of  making 
temporary  ordinances  ;  but  this  was  not,  as  Hume,  on  the  authority 
of  Clarendon  and  Warwick,  has  supposed,  and  as  his  conduct,  if 
that  were  any  proof  of  the  law,  might  lead  us  to  infer,  designed  to 
exist  in  future  intervals  of  the  legislature.*  It  would  be  scarcely 
worth  while,  however,  to  pay  much  attention  to  a  form  of  govern- 
ment which  was  so  little  regarded,  except  as  it  marks  the  jealousy 
of  ^royal  power,  which  those  most  attached  to  Cromwell,  and  least 
capable  of  any  proper  notions  of  liberty,  continued  to  entertain. 

§  8.  In  the  ascent  of  this  bold  usurper  to  greatness  he  had  suc- 
cessively employed  and  thrown  away  several  of  the  powerful  factions 
who  distracted  the  nation.  He  had  encouraged  the  levellers  and 
persecuted  them  ;  he  had  flattered  the  long  parliament  and  betrayed 
it ;  he  had  made  use  of  the  sectaries  to  crush  the  commonwealth ; 
he  had  spumed  the  sectaries  in  his  last  advance  to  power.  These, 
with  the  royalists  and  the  presbyterians,  forming  in  effect  the  whole 
people,  though  too  disunited  for  i^ch  a  coalition  as  must  have 
overthrown  him,  were  the  perpetual,  irreconcilable  enemies  of  his 
administration.  Master  of  his  army,  which  he^well  knew  how  to 
manage,  surrounded  by  a  few  deep  and  experienced  counsellors 
furnished  by  his  spies  with  the  completest  ilitelligence  of  all  designs 
against  him,  he  had  no  great  cause  of  alarm  from  open  resistance. 
But  he  was  bound  by  the  instrument  of  government  to  call  a  par- 
liament ;  and  in  any  pafrlifiimerit  his  flidversaries  must  be  formidable. 
He  adopted  in  both  those  Which  he  summoned  the  reformed  model 
already  determined ;  limiting  the  nSimber  of  representatives  to  400, 
to  be  chosen  partly  in  the  cburities,  according  to  their  wealth  or 
supposed  population,  by  electors  p6"sse8sfng  either  freeholds  or  any 
real  or  moveable  property  to  the  value  of  200?. ;  partly  by  the  more 
considerable  boroughs,  in  wh06e  valious  rights  of  election  no  change 
appears  to  have  been  made.  This  alteration,  conformable  to  the 
equalizing  principles  of  the  age,  did  not  produce  so  considerable  a 
difference  in  the  persons  returned  as  it  perhaps  might  at  present. 
The  court  party,  as  those  subservient  to  him  were  called,  were 
powerful  through  the  subjection  of  the  electors  to  the  army.  But 
they  were  not  able  to  exclude  the  presbyterian  and  republican 
interests;  the  latter,  headed  by  Bradshaw,  Haslerig,  and  Scott, 
eager  to  thwart  the  power  which  they  were  compelled  to  obey. 
Hence  they  began  by  taking  into  consideration  the  whole  instru- 
ment of  government ;  and  even  resolved  themselves  into  a  committee 
to  debate  its  leading  article,  the  protector's  authority.    Cromwell, 
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his  supporters  having  lost  this  question  on  a  division  of  141  to  136, 
thought  it  time  to  interfere.  He  gave  them  to  understand  that  the 
government  by  a  single  person  and  a  parliament  was  a  funda- 
mental principle,  not  subject  to  their  discussion ;  and  obliged  every 
member  to  a  recognition  of  it,  solemnly  promising  neither  to  attempt 
nor  to  concur  in  any  alteration  of  that  article.  The  commons 
voted,  however,  that  this  recognition  should  not  extend  to  the 
entire  instrument,  consisting  of  forty-two  articles ;  and  went  on  to 
discuss  them  with  such  heat  and  prolixity  that,  after  five  months, 
the  limited  term  of  their  session,  the  protector,  having  obtained 
the  ratification  of  his  new  scheme  neither  so  fully  nor  so  willingly 
as  he  desired,  particularly  having  been  disappointed  by  the  great 
majority  of  200  to  60,  which  voted  the  protectorate  to  be  elective, 
not  hereditary,  dissolved  the  parliament  with  no  small  marks 
of  dissatisfaction. 

§  9.  The  banished  king,  meanwhile,  began  to  recover  a  little  of 
that  political  importance  which  the  battle  of  Worcester  had  seemed 
almost  to  extinguish.  So  ill  supported  by  his  English  adherents 
on  that  occasion,  so  incapable,  with  a  better  army  than  he  had  any 
prospect  of  ever  raising  again,  to  make  a  stand  against  the  genius 
and  fortune  of  the  .usurper,  it  was  vain  to  expect  that  he  could  be 
restored  by  any  domestic  insurrection,  until  the  disunion  of  the 
prevailing  factions  should  offer  some  more  favourable  opportunity. 
But  this  was  too  distant  a  prospect  for  his  court  of  starving 
followers.  He  had  from  the  beginning  looked  around  for  foreign 
assistance.  But  France  was  districted  by  her  own  troubles ;  Spain 
deemed  it  better  policy  to  cultivate  the  new  commonwealth ;  and 
even  Holland,  though  engaged  in  a  dangerous  war  with  England, 
did  not  think  it  worth  while  to  accept  his  offer  of  joining  her  fleet, 
in  order  to  try  his  Influence  with  the  English  seamen.  Totally 
unscrupulous  as  to  the  means  by  which  he  might  reign,  even  at 
the  moment  that  he  was  treating  to  become  the  covenanted  king  of 
Scotland,  with  every  solemn  renunciation  of  popery,  Charles  had 
recourse  to  a  very  delicate  negotiation,  which  deserves  remark,  as 
having  led,  after  a  long  course  of  time,  but  by  gradual  steps,  to  the 
final  downfall  of  his  family.  With  the  advice  of  Ormond,  and 
with  the  concurrence  of  Hyde,  he  attempted  to  interest  the  pope 
(Innocent  X.)  on  his  side,  as  the  most  powerful  intercessor  with  the 
catholic  princes  of  Europe.  For  this  purpose  it  was  necessary  to 
promise  toleration  at  least  to  the  catholics.  The  king's  ambassadors 
IX)  Spain  in  1G50,  Cottington  and  Hyde,  and  other  agents  despatched 
to  Rome  at  the  same  time,  were  empowered  to  offer  an  entire  repeal 
of  the  penal  laws.  The  king  himself,  some  time  afterwards,  wrote 
a  letter  *to  the  pope,  wherein  he  repeated  this  assurance.  That 
court,  however,  well  aware  of  the  hereditary  duplicity  of  the  Stuarts, 
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received  liis  overtures  with  haughty  contempt.  The  pope  returned 
no  answer  to  the  king's  letter ;  but  one  was  received  after  many 
months  from  the  general  of  the  Jesuits,  requiring  that  Charles 
should  declare  himself  a  catholic,  since  the  goods  of  the  church 
could  not  be  lavished  for  the  support  of  an  heretical  prince.  Even 
after  this  insolent  refusal,  the  wretched  exiles  still  clung  at  times 
to  the  vain  hope  of  succour  which  as  protestants  and  Englishmen 
they  could  not  honourably  demand.  But  many  of  them  remarked 
too  clearly  the  conditions  on  which  assistance  might  be  obtained ; 
the  court  of  Charles,  openly  or  in  secret,  began  to  pass  over  to  the 
catholic  church;  and  the  contagion  soon  spread  to  the  highest 
places. 

In  the  year  1654  the  royalist  intrigues  in  England  began  to 
grow  more  active  and  formidable  through  the  accession  of  many 
discontented  republicans.  Though  there  could  be  no  coalition, 
properly  speaking,  between  such  irreconcilable  factions,  they  came 
into  a  sort  of  tacit  agreement,  as  is  not  unusual,  to  act  in  concert 
for  the  only  purpose  they  entertained  alike,  the  destruction  of  their  , 
common  enemy.  Major  Wildman,  a  name  not  very  familiar  to  the 
general  reader,  but  which  occurs  perpetually,  for  almost  half  a 
century,  when  we  look  into  more  secret  history,  one  of  those  dark 
and  restless  spirits  who  delight  in  the  deep  game  of  conspiracy  • 
against  every  government,  seems  to  have  been  the  first  mover  of 
this  unnatural  combination.  He  had  been  early  engaged  in  the 
schemes  of  the  levellers,  and  was  exposed  to  tiie  jealous  obser- 
vation of  the  ruling  powers.  It  appears  most  probable  that  his 
views  were  to  establish  a  commonwealth,  and  to  make  the  roy- 
alists his  dupes.  In  his  correspondence,  however,  with  Brussels,  he 
engaged  to  restore  the  king.  Both  parties  were  to  rise  in  arms 
against  the  new  tyranny;  and  the  nation's  temper  was  tried  by 
clandestine  intrigues  in  almost  every  county.  Greater  reliance 
however  was  placed  on  the  project  of  assassinating  Cromwell. 
Neither  party  were  by  any  means  scrupulous  on  this  score :  if  we 
have  not  positive  evidence  of  Charles's  concurrence  in  this  scheme, 
it  would  be  preposterous  to  suppose  that  he  would  have  been  with- 
held by  any  moral  hesitation.  It  is  frequently  mentioned  without 
any  disapprobation  by  Clarendon  in  his  private  letters ;  and,  as  the 
royalists  certainly  justified  the  murders  of  Ascham  and  Dorislaus, 
they  could  not  in  common  sense  or  consistency  have  scrupled  one 
so  incomparably  more  capable  of  defence.  A  Mr.  Gerard  suffered 
death  for  one  of  these  plots  to  kill  Cromwell;  justly  sentenced, 
though  by  an  illegal  tribunal. 

§  10.  In  the  year  1655,  Penruddock,  a  Wiltshire  gentleman, 
with  a  very  trifling  force,  entered  Salisbury  at  the  time  of  the 
assizes;   and,  declaring  for  the  king,  seized  the  judge  and  the 
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sheriff.    This  little  rebellion,  meeting  with  no  resistance  from  the 
people,  but  a  supineness  equally  fatal,  was  soon  quelled.     It  roused 
Cromwell  to  secure  himself  by  an  unprecedented  exercise  of  power. 
In  possession  of  all  the  secrets  of  his  enemies,  he  knew  that  want 
of  concert  or  courage  had  alone  prevented  a  general  rising,  towards 
which  indeed  there  had  been  some  movements  in  the  midland 
counties.    He  was  aware  of  his  own  unpopularity,  and  the  national 
bias  towards  the  exiled  king.    Juries  did  not  willingly  convict  the 
sharers  in  Penruddock's  rebellion.     To  govern  according  to  law 
may  sometimes  be  an  usurper's  wish,  but  can  seldom  be  in  his 
power.     The  protector  abandoned  all  thought  of  it.     Dividing  the 
kingdom  into  districts,  he  placed  at  the  head  of  each  a  major- 
general  as  a  sort  of  military  magistrate,  responsible  for  the  sub- 
jbction  of  his  prefecture.     These  were  eleven  in  number,  men 
bitterly  hostile  to  the  royalist  party,  and  insolent  towards  all  civil 
authority.    They  were  employed  to  secure  the  payment  of  a  tax  of 
ten  per  cent.,  imposed  by  Cromwell's  arbitrary  will  on  those  who 
had  ever  sided  with  the  ^ing  during  the  late  wars,  where  their 
estates  exceeded  1001.  per  annum.    The  major-generals,  in  their 
correspondence  printed  among  Thurloe's  papers,  display  a  rapacity 
and  oppression  beyond  their  master's.     They  complain  that  the 
number  of  those  exempted  is  too  great;  they  press  for  harsher 
measures ;  they  incline  to  the  unfavourable  construction  in  every 
doubtful  case ;  they  dwell  on  the  growth  of  malignancy  and  the 
general  disaffection.    It  was  not  indeed  likely  to  be  mitigated  by 
this  unparalleled  tyranny.     All  illusion  was  now  gone  as  to  the 
pretended  benefits  of  the  civil  war.     It  had  ended  in  a  despotism, 
compared  to  which  all  the  illegal  practices  of  former  kings,  all  that 
had  cost  Charles  his  life  and  crown,  appeared  as  dust  in  the  balance. 
For  what  was  ship-money,  a  general  burthen,  by  the  side  of 
the  present  decimation  of  a  single  class,  whose  offence  had  long 
been  expiated  by  a  composition  and  effaced  by  an  act  of  indemnity  ? 
or  were  the  excessive  punishments  of  the  star-chamber  so  odious  as 
the  capital  executions  inflicted  without  trial  by  peers,  whenever  it 
suited  the  usurper  to  erect  his  high  court  of  justice?    A  sense  of 
present  evils  not  only  excited  a  burning  desire  to  live  again  under 
the  ancient  monarchy,  but  obliterated,  especially    in  the    new 
generation,  that  had  no  distinct  remembrance  of  them,  the  appre- 
hension of  its  former  abuses. 

§  11.  If  this  decimation  of  the  royalists  could  pass  for  an  act  of 
severity  towards  a  pro&cribed  faction,  in  which  the  rest  of  the 
nation  might  fancy  themselves  not  interested,  Cromwell  did  not 
fail  to  show  that  he  designed  to  exert  an  equally  despotic  command 
over  every  man's  property.  With  the  advice  of  the  council,  he  had 
•^TX)sed,  or  as  I  conceive  (for  it  is  not  clearly  explained)  continued, 
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a  duty  on  merchandise  beyond  the  time  limited  by  law.  A 
Mr.  George  Cony  having  refused  to  pay  this  tax,  it  was  enforced 
from  him,  on  which  he  sued  the  collector.  Cromwell  sent  his 
counsel,  Maynard,  Twisden,  and  Wyndham,  to  the  Tower,  who 
soon  petitioned  for  liberty,  and  abandoned  their  client.  Bolle,  the 
chief-justice,  when  the  cause  came  on,  dared  not  give  judgment 
against  the  protector ;  yet,  not  caring  to  decide  in  his  favour,  post- 
poned the  case  till  the  next  term,  and  meanwhile  retired  from 
the- bench.  Glyn,  who  succeeded  him  upon  it,  took  care  to  have  this 
business  accommodated  with  Cony,  who,  at  some  loss  of  public 
reputation,  withdrew  his  suit.  Sir  Peter  Wentworth,-  having 
brought  a  similar  action,  was  summoned  before  the  council,  and 
asked  if  he  would  give  it  up.  "  If  you  command  me,"  he  replied  to 
Cromwell,  "I  must  submit;'*  which  the  protector  did,  and  the 
action  was  withdrawn. 

Though  it  cannot  be  said  that  such  an  interference  with  the 
privileges  of  advocates  or  the  integrity  of  judges  was  without 
precedents  in  the  times  of  the  Stuarts,  yet  it  had  never  been  done 
in  so  public  or  shameless  a  manner.  Several  other  instances 
wherein  the  usurper  diverted  justice  from  its  course,  or  violated  the 
known  securities  of  Englishmen,  will  be  found  in  most  general 
histories ;  not  to  dwell  on  that  most  flagrant  of  ally  the  erection  of 
his  high  court  of  justice,  by  which  Gerard  and  Vowel  in  1654, 
Slingsby  and  Hewit  in  1658,  were  brought  to  the  scaffold.  I 
cannot  therefore  agree  in  the  praises  which  have  been  showered 
upon  Cromwell  for  the  just  administration  of  the  laws  under  his 
dominion.  That,  between  party  and  party,  the  ordinary  civil  rights 
of  men  were  fairly  dealt  with,  is  no  extraordinary  praise ;  and  it 
may  be  admitted  that  he  filled  the  benches  of  justice  with  able 
lawyers,  though  not  so  considerable  as  those  of  the  reign  of 
Charles  II.;  but  it  is  manifest  that,  so  far  as  his  own  authority 
was  concerned,  no  hereditary  despot,  proud  in  the  crimes  of  a 
hundred  ancestors,  could  more  have  spurned  at  every  limitation 
than  this  soldier  of  a  commonwealth. 

§  12.  Amidst  so  general  a  hatred,  trusting  to  the  effect  of  an 
equally  general  terror,  the  protector  ventured  to  summon  a 
parliament  in  1656.  Besides  the  common  necessities  for  money, 
he  had  doubtless  in  his  head  that  remarkable  scheme  which  was 
developed  during  its  session.  Even  the  despotic  influence  of  his 
major-generals,  and  the  political  annihilation  of  the  most  con- 
siderable body  of  the  gentry,  then  labouring  under  the  imputation 
pf  delinquency  for  their  attachment  to  the  late  king,  did  not  enable 
him  to  obtain  a  secure  majority  in  the  assembly;  and  he  was 
driven  to  the  audacious  measure  of  excluding  above  ninety 
members,  duly  returned  by  their  constituents,  from  taking  their 
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seats.  The  excluded  members,  consisting  partly  of  the  republican, 
partly  of  the  presbyterian  factions,  published  a  remonstrance  in  a 
very  high  strain,  but  obtained  no  redress. 

Cromwell,  like  so  many  other  usurpers,  felt  his  position  too 
precarious,  or  his  vanity  ungratified,  without  the  name  which 
mankind  have  agreed  to  worship.  He  had,  as  evidently  appears 
from  the  conversations  recorded  by  Whitelock,  long  since  aspired 
to  this  titular,  as  well  as  to  the  real,  pre-eminence;  and  the 
banished  king's  friends  had  contemplated  the  probability  of  his 
obtaining  it  with  dismay.  Affectionate  towards  his  family,  he 
wished  to  assure  the  stability  of  his  son's  succession,  and  perhaps 
to  please  the  vanity  of  his  daughters.  It  was  indeed  a  very 
reasonable  object  with  one  who  had  already  advanced  so  far.  His 
assumption  of  the  crown  was  desirable  to  many  different  classes ; 
to  the  lawyers,  who,  besides  their  regard  for  the  established 
constitution,  knew  that  an  ancient  statute  would  protect  those  who 
served  a  de  facto  king  in  case  of  a  restoration  of  the  exiled  family ; 
to  the  nobility,  who  perceived  that  their  legislative  right  must 
immediately  revive ;  to  the  clergy,  who  judged  the  regular  ministry 
more  likely  to  be  secure  under  a  monarchy;  to  the  people,  who 
hoped  for  any  settlement  that  would  put  an  end  to  perpetual 
changes;  to  all  of  every  rank  and  profession  who  'dreaded  the 
continuance  of  military  despotism,  and  demanded  only  the  just 
rights  and  privileges  of  their  country.  A  king  of  England  could 
succeed  only  to  a  bounded  prerogative,  and  must  govern  by  the 
known  laws;  a  protector,  as  the  nation  had  well  felt,  with  less 
nominal  authority,  had  all  the  sword  could  confer.  And,  though 
there  might  be  little  chance  that  Oliver  would  abate  one  jot  of 
a  despotism  for  which  not  the  times  of  the  Tudors  could  furnish  a 
precedent,  yet  his  life  was  far  worn,  and  under  a  successor  it  was 
to  be  expected  that  future  parliaments  might  assert  again  all  those 
liberties  for  which  they  had  contended  against  Charles. 

The  scheme,  however,  of  founding  a  new  royal  line  failed  of 
aiCcomplishment,  as  is  well  known,  through  his  own  caution,  which 
deterred  him  from  encountering  the  decided  Opposition  of  his  army.' 
Some  of  his  contemporaries  seem  to  have  deemed  this  abandonment, 
or  more  properly  suspension,  of  so  splendid  a  design  rather 
derogatory  to  his  firmness.  But  few  men  were  better  judges  than 
Cromwell  of  what  might  be  achieved  by  daring.  It  is  certainly 
not  impossible  that,  by  arresting  Lambert,  Whalley  and  some  other 
generals,  he  might  have  crushed  for  the  moment  any  tendency  to 
open  resistance.  But  the  experiment  would  have  been  infinitely 
hazardous.    He.  had  gone  too  far  in  the  path  of  violence  to  recover 

>  The  major-generals,  or  at  least  many  of  them,  Joined  the  opposition  to  Cromwell's 
royalty.  i 
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the  high  road  of  law  by  any  short  cut.  King. or  protector,  he  must 
have  intimidated  every  parliament,  or  sunk  under  its  encroachments. 
A  new-modelled  army  might  have  served  his  turn ;  but  there  would 
have  been  great  difficulties  in  its  formation.  It  had  from  the 
beginning  been  the  misfortune  of  his  government  that  it  rested  on 
a  basis  too  narrow  for  its  safety.  For  two  years  he  had  reigned  with 
no  support  but  the  independent  sectaries  and  the  army.  The  army 
or  its  commanders  becoming  odious  to  the  people,  he  had  sacrificed 
them  to  the  hope  of  popularity,  by  abolishing  the  civil  prefectures 
of  the  major-generals,  and  permitting  a  bill  for  again  decimating 
the  royalists  to  be  thrown  out  of  the  house.  Their  disgust  and 
resentment,  excited  by  an  artful  intriguer,  Lambert,  who  aspired  at 
least  to  the  succession  of  the  protectorship,  found  scope  in  the  new 
project  of  monarchy,  naturally  obnoxious  to  the  prejudices  of  true 
fanatics,  who  still  fancied  themselves  to  have  contended  for  a 
republican  liberty.  We  find  that  even  Fleetwood,  allied  by 
marriage  to  Cromwell,  and  not  involved  in  the  discontent  of  the 
major-generals,  in  all  the  sincerity  of  his  cloudeil  understanding} 
revolted  from  the  invidious  title,  and  would  h^ve  retired  from 
service  had  it  been  assumed.  There  seems  there^re  reason  to  think 
that  Cromwell's  refusal  of  the  crown  was  an  in^vit^ble  mortification. 
But  he  undoubtedly  did  wi  lose  sight  of  the  object  for  the  short 
remainder  of  his  life. 

The  fundamental  charter  of  the  English  common,weaJth,  uixder 
the  protectorship  of  Cromwell,  had  been  the  instrument  of  govem- 
ment,  drawn  up  by  the  council  of  officers  in  December,  1653, 
and  approved  with  modification^  by  the  parliament  of  the  next 
year.  It  was  now  changed  to  the  **  Petition  and  Advice,"  teudered 
to  him  by  the  present  parliament  in  May,  165T,  which  made  very 
essential  innovations  in  the  frame  of  polity.  Though  he  bore,,  as 
formerly,  the  name  of  lord  protector,  we  may  say,  speaking 
according  to  theoretical  classification,  and  without  reference  to  his 
actual  exercise  of  power,  which  wa^  nearly  the  same  as  bef6re,  that 
the  English  government  in  the  first  period  should  be  ranged  in  the 
order  of  republics,  though  with  a  chief  magistrate  at  its  head ;  but 
that  from  1657  it  became  substantially  a  monarchy,  and  ought  to 
be  placed  in  that  class,  notwithstanding;  the  difference  in  the  style 
of  its  sovereign.  The  Petition  and  Advice  had  been  compiled  with 
a  constant  respect  to  that  article  which  conferred  the  royal  dignity 
on  the  protector ;  and  when  this  was  withdrawn  at  his  request,  the 
rest  of  the  instrument  was  preserved  with  all  its  implied  attributions 
of  sovereignty.  The  style  is  that  of  subjects  addressing  a  monarch; 
the  powers  it  bestows,  the  privileges  it  claims,  are  supposed, 
according  to  the  expressions  employed,  the  one  to  be  already  his 
own,  the  other  to  emanate  from  his  will.    The  necessity  of  his 
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consent  to  laws,  though  nowhere  mentioned,  seems  to  have  been 
taken  for  granted.  An  unlimited  power  of  appointing  a  successor, 
unknown  even  to  constitutional  kingdoms,  was  vested  in  the 
protector.  He  was  inaugurated  with  solemnities  applicable  to 
monarchs;  and  what  of  itself  is  a  sufficient  test  of  the  monarchical 
and  republican  species  of  government,  an  oath  of  allegiance  was 
taken  by  every  member  of  parliament  to  the  protector  singly, 
without  any  mention  of  the  commonwealth.  It  is  surely,  therefore, 
no  paradox  to  assert  that  Oliver  Cromwell  was  de  facto  sovereign  of 
England  during  the  interval  from  June,  1657,  to  his  death  in 
September,  1658. 

§  13.  The  zealous  opponents  of  royalty  could  not  be  insensible 
that  they  had  seen  it  revive  in  everything  except  a  title,  which 
was  not  likely  to  remain  long  behind.     It  was  too  late,  however,  to 
oppose  the  first  magistrate's  personal  authority.    But  there  remained 
one  important  point  of  contention,  which  the  new  constitution  had 
not  fully  settled.     It  was  therein  provided  that  the  parliament 
should  consist  of  two  houses;  namely,  the  commons,  and  what 
they  always  termed,  with  an  awkward  generality,  the  other  house. 
This  was  to  consist  of  not  more  than  seventy,  nor  less  than  forty 
persons,  to  be  nominated  by  the  protector,  and,  as  it  stood  at  first, 
to  be  approved  by  the  commons.     But,  before  the  close  of  the 
session,  the  court  party  prevailed  so  far  as  to  procure  the  repeal 
of  this   last  condition;  and  Cromwell  accordingly  issued  writs  of 
summons  to  persons  of  various  parties,  a  few  of  the  ancient  peers,  a 
few  of  his  adversaries,  whom  he  hoped  to  gain  over,  or  at  least  to 
exclude  from  the  commons,  and  of  course  a  majority  of  his*  steady 
adherents.    To  all  these  he  gave  the  title  of  lords,  and  in  the  next 
session  their  assembly  denominated  itself  the  lords'  house.     This 
measure  encountered  considerable  difficulty.     The  republican  party, 
almost  as  much  attached  to  that  vote  which  had  declared  the  house 
of  lords  useless  as  to  that  which  had  abolished  the  monarchy,  and 
well  aware  of  the  intimate  connexion  between  the  two,  resisted  the 
assumption  of  this  aristocratic  title,  instead  of  that  of  the  other 
house,  which  the  Petition  and  Advice  had  sanctioned.    The  real 
peers  feared  to  compromise  their  hereditary  right  by  sitting  in  an 
assembly  where  the  tenure  was  only  during  life ;  and  disdained 
some  of  their  colleagues,  such  as  Pride  and  Hewson,  low-born  and 
insolent  men,  whom  Cromwell  had  rather  injudiciously  bribed  with 
this  new  nobility ;   though,  with  these  few  exceptions,  his  house 
of  lords  was  respectably  composed.     Hence,  in  the  short  session  of 
January,  1658,  wherein  the  late  excluded  members  were  permitted 
to  take  their  seats,  so  many  difficulties  were  made  about  acknow- 
ledging the  lords'  house  by  that  denomination,  that  the  protector 
hastily  and  angrily  dissolved  the  parliament. 
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It  is  a  singular  part  of  Cromweirs  system  of  policy  tliat  he  would 
neither  reign  with  parliaments  nor  without  them ;  impatient  of  an 
opposition  which  he  was  sure  to  experience,  he  still  never  seems  to 
have  meditated  the  attainment  of  a  naked  and  avowed  despotism. 
This  was  probably  due  to  his  observation  of  the  ruinous  consequences 
that  Charles  had  brought  on  himself  by  that  course,  and  his  know- 
ledge of  the  temper  of  the  English,  never  content  without  the 
exterior  forms  of  liberty,  as  well  as  to  the  suggestions  of  counsellors 
who  were  not  destitute  of  concern  for  the  laws.  He  had  also  his 
great  design  yet  to  accomplish,  which  could  only  be  safely  done 
under  the  sanction  of  a  parliament.  A  very  short  time,  accordingly, 
before  his  death,  we  find  that  he  had  not  only  resolved  to  meet  once 
more  the  representatives  of  the  nation,  but  was  tampering  with 
several  of  the  leading  officers  to  obtain  their  consent  to  an  hereditary 
succession.  The  majority  however  of  a  council  of  nine,  to  whom  he 
referred  this  suggestion,  would  only  consent  that  the  protector  for 
the  time  being  should  have  the  power  of  nominating  his  successor ; 
a  vain  attempt  to  escape  from  that  regal  form  of  government  which 
they  had  been  taught  to  abhor.  But  a  sudden  illness,  of  a  nature 
seldom  fatal  except  to  a  constitution  already  shattered  by  fatigue  and 
anxiety,  rendered  abortive  all  these  projects  of  Cromwell's  ambition. 

§  14.  He  left  a  fame  behind  him  proportioned  to  his  extraordinary 
fortunes  and  the  great  qualities  which  sustained  them ;  stiirmore 
perhaps  the  admiration  of  strangers  than  of  his  country,  because 
that  sentiment  was  less  alloyed  by  hatred,  which  seeks  to  extenuate 
the  glory  that  irritates  it.  The  nation  itself  forgave  much  to  one 
who  had  brought  back  the  renown  of  her  ancient  story,  the 
traditions  of  Elizabeth's  age,  after  the  ignominious  reigns  of  her 
successors.  This  contrast  with  James  and  Charles  in  their  foreign 
policy  gave  additional  lustre  to  the  era  of  the  protectorate.  There 
could  not  but  be  a  sense  of  national  pride  to  see  an  Englishman, 
but  yesterday  raised  above  the  many,  without  one  drop  of  blood  in 
his  veins  which  the  princes  of  the  earth  could  challenge  as  their 
own,  receive  the  homage  of  those  who  acknowledge  no  right  to 
power,  and  hardly  any  title  to  respect,  except  that  of  prescription. 
The  sluggish  pride  of  the  court  of  Spain,  the  mean-spirited  cunning 
of  Mazarin,  the  irregular  imagination  of  Christina,  sought  with 
emulous  ardour  the  friendship  of  our  usurper.  He  had  the 
advantage  of  reaping  the  harvest  which  he  had  not  sown,  by  an 
honourable  treaty  with  Holland,  the  fruit  of  victories  achieved 
under  the  parliament.  But  he  still  employed  the  great  energies  of 
Blake  in  the  service  for  which  he  was  so  eminently  fitted ;  and  it 
is  just  to  say  that  the  maritime  glory  of  England  may  first  be  traced 
from  the  era  of  the  commonwealth  in  a  track  of  continuous  light. 
The  oppressed  protestants  in  catholic  kingdoms,  disgusted  at  the 
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lukewanxmess  and  half-apostasy  of  the  Stuarts,  looked  up  to  him 
as  their  patron  and  mediator.  Courted  by  the  two  rival  monarchies 
of  Europe,  he  seemed  to  threaten  both  with  his  hostility ;  and  when 
he  declared  against  Spain,  and  attacked  her  West  India  possessions, 
with  little  pretence  certainly  of  justice,  but  not  by  any  means,  as, 
I  conceive,  with  the  impolicy  sometimes  charged  against  him,  so 
auspicious  was  his  star  that  the  very  failure  and  disappointment 
of  that  expedition  obtained  a  more  advantageous  possession  for 
England  than  all  the  triumphs  of  her  former  kings. 

Notwithstanding  this  external  splendour,  which  has  deceived 
some  of  our  own  and  most  foreign  writers,  it  is  evident  that  the 
submission  of  the  people  to  Cromwell  was  far  from  peaceable  or 
voluntary.  His  strong  and  skilful  grasp  kepij  down  a  nation  of 
enemies  that  must  naturally,  to  judge  from  their  numbers  and 
inveteracy,  have  overwhelmed  him.  It  required  a  dexterous 
management  to  play  with  the  army,  and  without  the  army  he 
could  not  have  existed,  as  sovereign  for  a  day.  Yet  it  seems 
improbable  that,  had  Cromwell  lived,  any  insurrection  or  conspiracy, 
setting  aside  assassinatiori,  could  have  overthrown  a  possession  so 
fenced  by  systematic  vigilance,  by  experienced  caution,  by  the 
respect  and  terror  that  belonged  to  his  n,a^e.  The  royalist  and 
republican  intrigues  had  gone  on,  for  several  years  without  inter- 
mission; but  every  part  of  their  designs  was  open  to  him;  and  it 
appears  that  there  was  not  courage  or  rather  temerity  sufficient  to 
make  any  open  demonstration  pf  so  prevalent  a  disaffection. 

§  15.  The  death  of  a  great  man,  even  in  the  most  regular  course 
of  affairs,  seems  always  to  create  a  sort  of  pause  in  the  movement 
of  society ;  i,t  is  always  a  problem  to  be  solved  only  by  experiment, 
whether  the  mechanism  of  government  may  not  be  disordered  by 
the  shock,  or  have  been  deprived  of  some  of  its  moving  powers. 
But  what  change  cpuld  be  so  grea,t  as  ,that  from  Oliver  Cromwell  to 
his  son !  jfrom,  one  beneath  the  terror  of  whose  name  a  nation  had 
cowered  and  foreign  princes  grown  pale,  one  trained  in  twenty 
eventful  years  of  revolution,  the  first  of  his  age  in  the  field  or  in 
council,  to  a  young  man  fresh  from  a  country  life,  uneducated, 
unused  to  business,  as  little  a  statesman  as  a  soldier,  and  endowed 
by  nature  with  capacities  by  no  means  above  the  common.  It 
seems  to  have  been  a  mistake  in  Oliver,  that  with  the  projects  he 
had  long  formed  in  his  eldest  son's  favour,  he  should  have  taken  so 
little  pain,s  to  fashion  his  mind  and  manners  for  the  exercise  of 
sovereign  power,  while  he  had  placed  the  second  in  a  very  eminent 
and  arduous  station ;  or  that,  if  he  despaired  of  Richard's  capacity, 
he  should  have  trusted  him  to  encounter  those  perils  of  disaffection 
and  conspiracy  which  it  had  required  all  his  own  vigilance  i^  avert. 
"Rut,  whatever  might  be  his  plans,  the  sudden  illness  which  carried 
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him  from  the  world  left  no  time  for  completing  them.  The  Petition 
and  Advice  had  simply  empowered  him  to  appoint  a  successor, 
without  prescribing  the  mode.  It  appeared  consonant  to  law  and 
reason  that  so  important  a  trust  should  be  executed  in  a  notorious 
manner,  and  by  a  written  instrument ;  or,  if  a  verbal  nomination 
might  seem  sufficient,  it  was  at  least  to  be  expected  that  this  should 
be  authenticated  by  solenm  and  indisputable  testimony.  No  proof, 
however,  was  ever  given  of  Richard's  appointment  by  his  father, 
except  a  recital  in  the  proclamation  of  the  privy  council,  which, 
whether  well  founded  or  otherwise,  did  not  carry  conviction  to  the 
minds  of  the  people ;  and  this,  even  if  we  call  it  but  an  informality, 
aggravated  the  numerous  legal  and  natural  deficiencies  of  his  title  to 
the  government. 

§  16.  This  very  difference,  however,  in  the  personal  qualifications 
of  the  father  and  the  son,  procured  the  latter  some  friends  whom 
the  former  had  never  been  able  to  gain.  Many  of  the  presbyterian 
party  began  to  see  the  finger  of  God,  as  they  called  it,  in  his 
peaceable  accession,  and  to  think  they  owed  subjection  to  one  who 
came  in  neither  by  regicide,  nor  hypocrisy,  nor  violence.  Some 
cool-headed  and  sincere  friends  of  liberty  entertained  similar 
opinions.  Pierpoint,  one  of  the  wisest  men  in  England,  who  had 
stood  aloof  from  the  protector's  government  till  the  scheme  of 
restoring  monarchy  came  into  discussion,  had  great  hopes  of 
settling  the  nation  in  the  enjoyment  of  its  liberties  under  the 
young  man.  He  believed  that  the  restoration  of  the  ancient  family 
could  not  be  effected  without  the  ruin  of  the  people's  liberty,  and 
of  all  who  had  been  its  champions.  He  acted  accordingly  on  those 
principles ;  and  became,  as  well  as  his  friend  St.  John,  who  had 
been  discountenanced  by  Oliver,  a  steady  supporter  of  the  young 
protector's  administration.  These  two,  with  Thurloe,  Whitelock, 
lord  Broghill,  and  a  very  few  more,  formed  a  small  phalanx  of 
experienced  counsellors  around  his  unstable  throne.  And  I  must 
confess  that  their  course  of  policy  in  sustaining  Richard's  govern- 
ment appears  to  me  the  most  judicious  that,  in  the  actual  circum- 
stances, could  have  been  adopted.  Time  would  have  worn  away 
the  stains  of  ignoble  birth  and  criminal  usurpation ;  and  the  young 
man,  whose  misfortune  has  subjected  him  to  rather  an  exaggerated 
charge  of  gross  incapacity,  would  probably  have  reigned  as  well  as 
most  of  those  who  are  born  in  the  purple. 

§  17.  But  this  termination  was  defeated  by  the  combination  of 
)9ome  who  knew  not  what  they  wished,  and  of  some  who  wished 
what  they  could  never  attain.  The  general  officers  who  had  been 
well  content  to  make  Cromwell  the  first  of  themselves,  or  greater 
than  themselves  by  their  own  creation,  had  never  forgiven  his 
manifest  design  to  reign  over  them  as  one  of  a  superior  order,  and 
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owing  nothing  to  their  pleasure.  They  had  begun  to  cabal  during 
his  last  illness.  Though  they  did  not  oppose  Richard's  succession, 
they  continued  to  hold  meetings,  not  quite  public,  but  exciting 
intense  alarm  in  his  council.  As  if  disdaining  the  command  of  a 
clownish  boy,  they  proposed  that  the  station  of  lord  general  should  be 
separated  from  that  of  protector,  with  the  power  over  all  commissions 
in  the  army,  and  conferred  on  Fleetwood ;  who,  though  his  brother- 
in-law,  was  a  certain  instrument  in  their  hands.  The  vain  ambitious 
Lambert,  aspiring,  on  the  credit  of  some  military  reputation,  to 
wield  the  sceptre  of  Cromwell,  influenced  this  junto;  while  the 
commonwealth's  party,  some  of  whom  were,  or  had  been,  in  the 
army,  drew  over  several  of  these  ignorant  and  fanatical  soldiers. 
Thurloe  describes  the  posture  of  affairs  in  September  and  October, 
while  all  Europe  was  admiring  the  peaceable  transmission  of  Oliver's 
power,  as  most  alarming ;  and  it  may  almost  be  said  that  Hichard 
had  already  fallen  when  he  was  proclaimed  the  lord  protector  of 
England. 

§  18.  It  was  necessary  to  summon  a  parliament  on  the"  usual 
score  of  obtaining  money.  But  some  of  the  council  feared  a 
parliament  almost  as  much  as  they  did  the  anny.  They  called 
one,  however,  to  meet  January  27,  1659,  issuing  writs  in  the 
ordinary  manner  to  all  boroughs  which  had  been  accustomed  to 
send  members,  and  consequently  abandoning  the  reformed  model 
of  Cromwell.  This  Ludlow  attributes  to  their  expectation  of 
greater  influence  among  the  small  boroughs ;  but  it  may  possibly 
be  ascribed  still  more  to  a  desire  of  returning  by  little  and  little 
to  the  ancient  constitution,  by  eradicating  the  revolutionary 
innovations.  The  new  parliament  consisted  of  courtiers,  as  the 
Cromwell  party  were  always  denominated,  of  presby terians,  among 
whom  some  of  cavalier  principles  crept  in,  and  of  republicans; 
the  two  latter  nearly  balancing,  with  their  united  weight,  the 
ministerial  majority.  They  began  with  an  oath  of  allegiance  to 
the  protector,  as  presented  by  the  late  parliament,  which,  as  usual 
in  such  cases,  his  enemies  generally  took  without  scruple.  But 
upon  a  bill  being  offered  for  the  recognition  of  Richard  as  the 
undoubted  lord  protector  and  chief  magistrate  of  the  commonwealth, 
they  made  a  stand  against  the  word  recognise,  which  was  carried 
with  difficulty,  and  caused  him  the  mortification  of  throwing  out 
the  epithet  undoubted.  They  subsequently  discussed  his  negative 
voice  in  passing  bills,  which  had  been  purposely  slurred  over  in  the 
Petition  and  Advice;  but  now  everything  was  disputed.  The 
thorny  question  as  to  the  powers  and  privileges  of  the  other  house 
came  next  into  debate.  It  was  carried  by  177  to  113  to  transact 
business  with  them.  Upon  the  whole,  the  court  party,  notwith- 
standing this  coalition  of  very  heterogeneous  interests  against  them. 
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were  sufficiently  powerful  to  disappoint  the  hopes  which  the  royalist 
intriguers  had  entertained.  A  strong  body  of  lawyers,  led  by 
Maynard,  adhered  to  the  government,  which  was  supported  also  on 
some  occasions  by  a  part  of  the  presbyterian  interest,  or,  as  then 
called,  the  moderate  party;  and  Bichard  would  probably  have 
concluded  the  session  with  no  loss  of  power,  if  either  he  or  his 
parliament  could  have  withstood  the  more  formidable  cabal  of 
Wallingford  House.  This  knot  of  officers,  Fleetwood,  Desborough, 
Berry,  Sydenham,  being  the  names  most  known  among  them, 
formed  a  coalition  with  the  republican  faction,  who  despaired  of 
any  success  in  parliament.  The  dissolution  of  that  assembly  was 
the  main  article  of  this  league.  Alarmed  at  the  notorious  caballing 
of  the  officers,  the  commons  voted  that,  during  the  sitting  of  the 
parliament,  there  should  be  no  general  council,  or  meeting  of  the 
officers  of  the  army,  without  leave  of  the  protector  and  of  both 
houses.  Such  a  vote  could  only  accelerate  their  own  downfall. 
Three  days  afterwards  the  junto  of  Wallingford  House  insisted  with 
Kichard  that  he  should  dissolve  parliament ;  to  which,  according  to 
the  advice  of  most  of  his  council,  and  perhaps  by  an  overruling 
necessity,  he  gave  his  consent.  This  was  immediately  followed  by 
a  declaration  of  the  council  of  officers,  calling  back  the  long 
parliament,  such  as  it  had  been  expelled  in  1653,  to  those  seats 
which  had  been  filled  meanwhile  by  so  many  transient  successors. 

§  19.  It  is  not  in  general  difficult  for  an  armed  force  to  destroy 
a  government ;  but  something  else  than  the  sword  is  required  to 
create  one.  It  seemed  now  the  policy,  as  much  as  duty,  of  the 
officers  to  obey  that  civil  power  they  had  set  up;  for  to  rule 
ostensibly  was  an  impracticable  scheme.  But  the  contempt  they 
felt  for  their  pretended  masters,  and  even  a  sort  of  necessity  arising 
out  of  the  blindness  and  passion  of  that  little  oligarchy,  drove  them 
to  a  step  still  more  ruinous  to  their  cause  than  that  of  deposing 
Hichard,  the  expulsion  once  more  of  that  assembly,  now  worn  out 
and  ridiculous  in  all  men's  eyes,  yet  seeming  a  sort  of  frail 
protection  against  mere  anarchy  and  the  terror  of  the  sword. 
Lambert,  the  chief  actor  in  this  last  act  of  violence,  and  indeed 
nany  of  the  rest,  might  plead  the  right  of  self-defence.  The 
)revailing  faction  in  the  parliament,  led  by  Haslerig,  a  bold  and 
headstrong  man,  perceived  that,  with  very  inferior  pretensions, 
Lambert  was  aiming  to  tread  in  the  steps  of  Cromwell;  and, 
remembering  their  neglect  of  opportunities,  as  they  thought,  in 
permitting  the  one  to  overthrow  them,  fancied  that  they  would 
anticipate  the  other.  Their  intemperate  votes  cashiering  Lambert, 
Desborough,  and  other  officers,  brought  on,  as  every  man  of  more 
prudence  than  Haslerig  must  have  foreseen,  an  immediate  revolution 
that  crushed  once  more  their  boasted  coromonwealth.    They  revived 
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again  a  few  months  after,  not  by  any  exertion  of  the  people,  who 
hated  alike  both  parties,  in  their  behalf,  but  through  the  disunion 
of  their  real  masters,  the  army,  and  vented  the  impotent  and 
injudicious  rage  of  a  desperate  faction  on  all  who  had  not  gone 
every  length  on  their  side,  till  scarce  any  man  of  eminence  was  left 
to  muster  under  the  standard  of  Haslerig  and  his  little  knot  of 
associates. 

§  20.  In  the  year  1G59  it  is  manifest  that  no  idea  could  be  more 
chimerical  than  that  of  a  republican  settlement  in  England.  The 
name,  never  familiar  or  venerable  in  English  ears,  was  grown 
infinitely  odious ;  it  was  associated  with  the  tyranny  of  ten  years, 
the  selfish  rapacity  of  the  Rump,  the  hypocritical  despotism  of 
Cromwell,  the  arbitrary  sequestrations  of  committee-men,  the 
iniquitous  decimations  of  military  prefects,  the  sale  of  British 
citizens  for  slavery  in  the  West  Indies,  the  blood  of  some  shed  on 
the  scaffold  without  legal  trial,  the  tedious  imprisonment  of  many 
with  denial  of  the  habeas  corpus,  the  exclusion  of  the  ancient 
gentry,  the  persecution  of  the  Anglican  church,  the  bacchanalian 
rant  of  sectaries,  the  morose  preciseness  of  puritans,  the  extinction 
of  the  frank  and  cordial  joyousness  of  the  national  character.  Were 
the  people  again  to  endure  the  mockery  of  the  good  old  cause,  as 
the  commonwealth's  men  affected  to  style  the  interests  of  their 
little  faction,  and  be  subject  to  Lambert's  notorious  want  of 
principle,  or  to  Vane's  contempt  of  ordinances  (a  godly  mode  of 
expressing  the  same  thing),  or  to  Haslerig's  fury,  or  to  Harrison's 
fanaticism,  or  to  the  fancies  of  those  lesser  schemers  who,  in  this 
utter  confusion  and  abject  state  of  their  party,  were  amusing  them- 
selves with  plans  of  perfect  commonwealths,  and  debating  whether 
there  should  be  a  senate  as  weU  a.s  a  representation;  whether  a 
fixed  number  should  go  out  or  not  by  rotation;  and  all  those 
details  of  political  mechanism  so  important  in  the  eyes  of  theorists  ? 
Every  project  of  this  desgription  must  have  wanted  what  alone 
could  give  it  either  the  pretext  of  legitimate  existence  or  the 
chance  of  permanency,  popular  consent;  the  republican  party,  if 
we  exclude  those  who  would  have  had  a  protector,  and  those 
fanatics  who  expected  the  appearance  of  Jesus  Christ,  was  in- 
calculably small ;  not,  perhaps,  amounting  in  the  whole  nation  to 
more  than  a  few  hundred  persons. 

§  21.  The  little  court  of  Charles  at  Brussels  watched  with 
trembling  hope  those  convulsive  struggles  of  their  enemies.  Though 
the  apparent  peaceableness  of  Richard's  government  gave  them  some 
mortification,  they  continued  to  spread  their  toils  through  zealous 
emissaries,  and  found  a  very  general  willingness  to  restore  the 
ancient  constitution  under  its  hereditary  sovereign.  Besides  the 
cavaliers,  who,  though  numerous  and  ardent,  were  impoverished 
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and  suspected,  the  chief  presbyterians,  lords  Fairfax  and  Willoughby, 
the  earls  of  Manchester  and  Denbigh,  sir  William  Waller,  sir 
George  Booth,  sir  Ashley  Cooper,  Mr.  Popham  of  Somerset,  Mr. 
Howe  of  Gloucester,  sir  Horatio  Townshend  of  Norfolk,  with  more 
or  less  of  zeal  and  activity,  pledged  themselyes  to  the  royal  cause. 
Lord  Fauconberg,  a  royalist  by  family,  who  had  married  a  daughter 
of  Cromwell,  undertook  the  important  office  of  working  on  his 
brothers-in-law,  Richard  and  Henry,  whose  position,  in  respect  to 
the  army  and  republican  party,  was  so  hazardous.  It  seems,  in 
fact,  that  Richard,  even  during  his  continuance  in  'power,  had  rwt 
refused  to  hear  the  king's  agents,  and  hopes  were  entertained  of 
him ;  yet  at  that  time  even  he  could  not  reasonably  be  expected  to 
abandon  his  apparent  interests ;  but  soon  after  his  fall,  while  his 
influence,  or  rather  that  of  his  father's  memory,  was  still  supposed 
considerable  with  Montagu,  Monk,  and  LocJ^hart,  they  negotiated 
with  him  to  procure  the  accession  of  those  persons,  and  of  his 
brother  Henry^  for  a  pension  of  20,000Z.  a-year  and  a  title.  It 
soon  appeared,  however,  that  those  prudent  veterans  of  revolution 
would  not  embark,  under  such  a  pilot,  and  that  Richard  was  not 
worth  purchasing  on  the  lowest  terms.  Even  Henry  Cromwell, 
with  whom  a  separate  treaty  had  be§n  carried  on,  and  who  is  said 
to  have  determined  at  one  time  to  proclaim  the  king  at  Dublin, 
from  want  of  courage,  or,  as  is  more  probable,  of  seriousness  in  what 
must  have  seemed  so  unnatural  an  undertaking,  submitted  quietly  to 
the  vote  of  parliament  that  deprived  him  of  tlje  command  of  Ireland. 
§  22.  The  conspiracy,  if  indeed  so  general  a  concert  for  the 
restoration  of  ancient  laws  and  liberties  ought  to  have  so  equivocal 
an  appellation,  became  ripe  in  the  summer  of  1659.  The  royalists 
were  to  appear  in  arms  in  different  quarters,  several  principal  towns 
to  be  seized ;  but,  as  the  moment  drew  nigh,  the  courage  of  most 
began  to  fail.  Twenty  years  of  depression  and  continual  failure 
tamed  the  spirits  of  the  cavaliers.  The  shade  of  Cromwell  seemed 
to  hover  over  and  protect  the  wreck  of  his  greatness.  Sir  George 
Booth,  almost  alone,  rose  in  Cheshire ;  every  other  scheme,  intended 
lo  be  executed  simultaneously,  failing  through  the  increased  pru- 
dence of  those  concerned,  or  the  precautions  taken  by  the  govern- 
ment on  secret  intelligence  of  the  plots  ;  and  Booth,  thus  deserted, 
made  less  resistance  to  Lambert  than  perhaps  was  in  his  power. 
This  discomfiture,  of  course,  damped  the  expectations  of  the  king's 
party.  The  presbyterians  thought  themselves  ill-used  by  their 
new  allies,  though  their  own  friends  had  been  almost  equally 
cautious.  In  a  less  favourable  posture  of  affairs  these  untoward- 
circumstances  might  have  ruined  Charles's  hopes ;  they  served,  as 
it  was,  to  make  it  evident  that  he  must  look  to  some  more  efficacious 
aid  than  a  people's  good  wishes  for  his  restoration. 
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It  was  a  desirable  object  for  the  king  to  bring  over,  if  possible, 
some  of  the  leaders  of  the  commonwealth.  Except  Vane,  accord- 
ingly, and  the  decided  republicans,  there  was  hardly  any  man  of 
consequence  whom  his  agents  did  not  attempt  to  gain,  or,  at  least, 
from  whom  they  did  not  entertain  hopes,  lliree  stood  at  this  time 
conspicuous  above  the  rest,  not  all  of  them  in  ability,  but  in 
apparent  power  of  serving  the  royal  cause  by  their  defection — 
Fleetwood,  Lambert,  and  Monk.  The  first  had  discovered,  as  far 
as  his  understanding  was  capable  of  perceiving  anything,  that  he 
had  been  the  dupe  of  more  crafty  men  in  the  cabals  against 
Kichard  Cromwell,  whose  complete  fall  from  power  he  had  neither 
designed  nor  foreseen.  In  pique  and  vexation  he  listened  to  the 
overtures  of  the  royalist  agents,  and  sometimes,  if  we  believe  their 
assertions,  even  promised  to  declare  for  the  king.  But  his  resolu- 
tions were  not  to  be  relied  upon,  nor  w^s  his  influence  likely  to 
prove  considerable;  though,  from  his  post  of  lieutenant-general 
of  the  army,  and  long-accustomed  precedence,  he  obtained  a  sort  of 
outward  credit  far  beyond  his  capacity.  Lambert  w^  of  a  very 
different  stamp ;  eager,  enterprising,  ambitious,  but  destitute  of  the 
qualities  that  inspire  respept  or  confidence.  Far  from  the  weak 
enthusiasm  of  Fleetwood,  he  gave  offence  by  displaying  less  show 
of  religion  than  the  temper  of  his  party  required,  and  still  more  by 
a  current  suspicion  that  his  secret  faith  was  that  of  the  church  of 
Ewne,  to  which  the  partiality  of  the  catholics  towards  him  gave 
support.  The  crafty  unfettered  ambition  of  Lambert  rendered  it 
not  unlikely  that,  finding  his  own  schemes  of  sovereignty  im- 
practicable, he  would  make  terms  with  the  king ;  and  there  were 
not  wanting  those  who  recommended  the  latter  to  secure  his 
services  by  the  offer  of  marrying  his  daughter,  but  it  does  not 
.  appear  that  any  actual  overtures  were  made  on  either  side. 

§  23.  There  remained  one  man  of  eminent  military  reputation,  in 
the  command  of  a  considerable  insulated  army,  to  whom  the 
royalists  anxiously  looked  with  alternate  hope  and  despondency. 
Monk's  early  connections  were  with  the  king's  party,  among  whom 
he  had  been  defeated  and  taken  prisoner  by  Fairfax  at  Namptwich. 
Yet  even  in  this  period  of  his  life  he  had  not  escaped  suspicions  of 
disaffection,  which  he  effaced  by  continuing  in  prison  till  the 
termination  of  the  war  in  England.  He  then  accepted  a  com- 
mission from  the  parliament  to  serve  against  the  Irish,  and  now, 
falling  entirely  into  his  new  line  of  politics,  became  strongly 
attached  to  Cromwell,  by  whom  he  was  left  in  the  military  govem- 
.ment,  or  rather  viceroyalty,  of  Scotland,  which  he  had  reduced  to 
subjection,  and  kept  under  with  a  vigorous  hand.  Upon  Oliver's 
death  he  wrote  a  very  sensible  letter  to  Kichard  Cromwell,  con- 
taining his  advice  for  the,  government.    He  recommends  him  to 
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obtaiii  the  affections  of  the  moderate  presbyterian  ministers,  who 
have  much  influence  over  the  people,  to  summon  to  his  house  of 
lords  the  wisest  and  most  faithful  of  the  old  nobility  and  some 
of  the  leading  gentry,  to  diminish  the  number  of  superior  officers 
in  the  army  by  throwing  every  two  regiments  into  one,  and  to  take 
into  his  council  as  his  chief  advisers  Whitelock,  St.  John,  lord 
Broghill,  sir  Richard  Onslow,  Pierpoint,  and  Thurloe.  The  judi- 
ciousness of  this  advice  is  the  surest  evidence  of  its  sincerity,  and 
must  leave  no  doubt  on  our  minds  that  Monk  was  at  that  time 
very  far  from  harbouring  any  thoughts  of  the  king's  restoration. 

But  when,  through  the  force  of  circumstances  and  the  deficiencies 
in  the  young  protector's  capacity,  he  saw  the  house  of  Cromwell  for 
ever  fallen,  it  was  for  Monk  to  consider  what  course  he  should 
follow,  and  by  what  means  the  nation  was  to  be  rescued  from  the 
state  of  anarchy  that  seemed  to  menace  it.  That  very  different 
plans  must  have  passed  through  his  mfnd  before  he  commenced  his 
march  from  Scotland,  it  is  easy  to  conjecture ;  but  at  what  time 
his  determination  was  finally  taken  we  cannot  certainly  pronounce. 
At  the  moment  when,  with  a  small  but  veteran  army  of  7000  men, 
he  took  up  his  quarters  in  London,  it  seemed  to  be  within  his 
arbitrement  which  way  the  scale  should  preponderate.  On  one  side 
were  the  wishes  of  the  nation,  but  restrained  by  fear ;  on  the 
other,  established  possession,  maintained  by  the  sword,  but  rendered 
precarious  by  disunion  and  treachery.  It  is  certainly  very  possible 
that,  by  keeping  close  to  the  parliament.  Monk  might  have  retarded, 
at  least  for  a  considerable  time,  the  great  event  which  has  im- 
mortalized him.  But  it  can  hardly  be  said  that  the  king's  resto- 
ration was  rather  owing  to  him  than  to  the  general  sentiments  of 
the  nation,  and  almost  the  necessity  of  circumstances,  which  had 
already  made  every  judicious  person  anticipate  the  sole  termination 
of  our  civil  discord  which  they  had  prepared. 

Whatever  might  have  been  in  the  power  of  Monk  by  adhering  to 
his  declarations  of  obedience  to  the  parliament,  it  would  have  been 
too  late  for  him,  after  consenting  to  the  restoration  of  the  secluded 
members  to  their  seats  on  February  21,  .1660,  to  withstand  the 
settlement  which  it  seems  incredible  that  he  should  not  at  that  time 
have  desired.  That  he  continued  for  at  least  six  weeks  afterwards  in 
a  course  of  astonishing  dissimulation,  so  as  to  deceive  in  a  great 
measure  almost  all  the  royalists,  who  were  distrusting  his  intentions 
at  the  very  moment  when  he  made  his  first  and  most  private 
tender  of  service  to  the  king  through  Sir  John  Grenvil  about  the 
beginning  of  April,  might  at  first  seem  rather  to  have  proceeded 
from  a  sort  of  inability  to  shake  off  his  inveterate  reservedness  than 
from  consummate  prudence  and  discretion ;  for  any  sudden  risings 
in  the  king's  favour,  or  an  intrigue  in  the  council  of  state,  might 


832  DIFFICULTIES  ABOUT  Chap.  X. 

easily  have  brought  about  the  Restoration  without  his  concurrence ; 
and,  even  as  it  was,  the  language  held  in  the  house  of  commons 
before  their  dissolution,  the  votes  expunging  all  that  appeared 
on  their  journals  against  the  regal  government  and  the  house  of 
lords,  and,  above  all,  the  course  of  the  elections  for  the  new  parlia- 
ment, made  it  sufficiently  evident  that  the  general  had  delayed  his 
assurances  of  loyalty  till  they  had  lost  a  part  of  their  value.  It  is, 
however,  a  full  explanation  of  Monk's  public  conduct  that  he  was 
not  secure  of  the  army,  chiefly  imbued  with  fanatical  principles, 
and  bearing  an  inveterate  hatred  towards  the  name  of  Charles 
Stuart.  In  the  beginning  of  that  month  many  of  the  officers, 
instigated  by  Haslerig  and  his  friends,  had  protested  to  Monk 
against  the  proceedings  of  the  house,  insisting  that  they  should  abjure 
the  king  and  house  of  lords.  He  repressed  their  mutinous  spirit, 
and  bade  them  obey  the  parliament,  as  he  should  dt).  Hence  he 
redoubled  his  protestations  of  abhorrence  of  monarchy,  and  seemed 
for  several  weeks,  in  exterior  demonstrations,  rather  the  grand 
impediment  to  the  king's  restoration  than  the  one  person  who  was 
to  have  the  credit  for  it.  Meanwhile  he  silently  proceeded  in 
displacing  the  officers  whom  he  could  least  trust,  and  disposing  the 
regiments  near  to  the  metropolis  or  at  a  distance,  according  to  his 
knowledge  of  their  tempers;  the  parliament  having  given  him 
a  commission  as  lord-general  of  all  the  forces  in  the  three  kingdoms. 
The  delay  of  Monk  in  privately  assuring  the  king  of  his  fidelity  is 
still  not  easy  to  be  explained,  but  may  have  proceeded  from  a  want 
of  confidence  in  Charles's  secrecy,  or  that  of  his  counsellors. 

§  24.  The  months  of  March  and  April,  1660,  were  a  period  of 
extreme  inquietude,  during  which  every  one  spoke  of  the  ling's 
restoration  as  imminent,  yet  none  could  distinctly  perceive  by  what 
means  it  would  be  effected,  and  much  less  how  the  difficulties  of 
such  a  settlement  could  be  overcome.  As  the  moment  approached, 
men  turned  their  attention  more  to  the  obstacles  and  dangers  that 
lay  in  their  way.  The  restoration  of  a  banished  family,  concerning 
whom  they  knew  little,  and  what  they  knew  not  entirely  to  their 
satisfaction,  with  ruined,  perhaps  revengeful,  followers ;  the  re- 
turning ascendency  of  a  distressed  party,  who  had  sustained  losses 
that  could  not  be  repaired  without  fresh  changes  of  property, 
injuries  that  could  not  be  atoned  without  fresh  severities ;  the  con- 
flicting pretensions  of  two  churches — one  loth  to  release  its  claim, 
the  other  to  yield  its  possession ;  the  unsettled  dissensions  between 
the  crown  and  parliament,  suspended  only  by  civil  war  and 
usurpation  ;  all  seemed  pregnant  with  such  difficulties  that  prudent 
men  could  hardly  look  forward  to  the  impending  revolution  without 
some  hesitation  and  anxiety.  The  presbyterians,  generally  speaking, 
had  always  been  on  their  guard  against  an  unconditional  restoration. 
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They  felt  much  ipore  of  hatred  to  the  prevailing  power  than  of 
attachment  to  the  house  of  Stuart,  and  had  no  disposition  to  relin- 
quish, either  as  to  church  or  state  government,  those  principles 
for  which  they  had  fought  against  Charles  1.  Hence  they  hegan, 
from  the  very  time  that  they  entered  into  the  coalition  (that  is, 
the  spring  and  summer  of  1659),  to  talk  of  the  treaty  of  Newport 
as  if  all  that  had  passed  since  their  vote  of  the  5th  December, 
1648,  that  the  king's  concessions  were  a  sufficient  ground  whereon 
to  proceed,  to  the  settlement  of  the  kingdom,  had  been  like  a 
hideous  dream,  from  which  they  had  awakened  to  proceed  exactly 
in  their  former  course.  The  council  of  state,  appointed  on  the 
23rd  of  February,  two  days  after  the  return  of  the  secluded 
members,  consisted  principally  of  this  party.  And  there  can, 
I  conceive,  be  no  question  that,  if  Monk  had  continued  his 
neutrality  to  the  last,  they  would,  in  conjunction  with  the  new 
parliament,  have  sent  oVer  propositions  for  the  king's  acceptance. 
Meetings  were  held  of  the  chief  presbyterian  lords,  Manchester, 
Northumberland,  Bedford,  Say,  with  Pierpoint  (who,  finding  it  too 
late  to  prevent  the  king's  return,  endeavoured  to  render  it  as  little 
dangerous  as  possible),  Hollis,  Annesley,  sir  William  Waller, 
Lewis,  and  other  leaders  of  that  party.  Monk  sometimes  attended 
on  these  occasions,  and  always  urged  the  most  rigid  limitations. 
His  sincerity  in  this  was  the  less  suspected,  thdt  his  wife,  to  whom 
he  was  notoriously  submissive,  was  entirely  presbyterian,  though  a 
friend  to  the  king ;  and  his  own  preference  of  that  sect  had  always 
been  declared  in  a  more  consistent  and  imequivocal  manner  than 
was  usual  to  his  dark  temper. 

These  projected  limitations,  which  but  a  few  weeks  before  CJharles 
would  have  thankfully  accepted,  seemed  now  intolerable ;  so  rapidly 
do  men  learn,  in  the  course  of  prosperous  fortune,  to  scorn  what 
they  just  before  hardly  presumed  to  expect.  (Those  seemed  his 
friends,  not  who  desired  to  restore  him,  but  who  would  do  so  at  the 
least  sacrifice  of  his  power  dnd  pride.  Several  of  the  council,  and 
others  in  high  posts,  sent  word  that  they  would  resist  the  im- 
position of  unreasonable  terms.  Monk  himself  redeemed  his  ambi- 
guous and  dilatory  behaviour  by  taking  the  restoration,  as  it  were, 
out  of  the  hands  of  the  council,  and  suggesting  the  judicious  scheme 
of  anticipating  their  proposals  by  the  king's  Jetter  to  the  two 
houses  of  parliament.  The  elections  meantime  had  taken  a  course 
which  the  faction  now  in  power  by  no  means  regarded  with  satis- 
faction. The  tide  ran  so  strongly  for  the  king's  friends,  that  it  was 
as  much  as  the  presbyterians  could  effect,  with  the  waight  of 
government  in  their  hands,  to  obtain  about  an  equality  of  strength 
with  the  cavaliers  in  the  convention  parliament. 

§  25.  It  has  been  a  frequent  reproach  to  the  conductors  of  this 
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great  revolution,  that  the  king  was  restored  without  those  terms 
and  limitations  which  might  secure  the  nation  against  his  ahuse  of 
their  confidence ;  so  that  it  has  become  almost  regular  to  cast  on 
the  convention  parliament,  and  more  especially  on  Monk,  the 
imputation  of  having  abandoned  public  liberty,  and  brought  on,  by 
their  inconsiderate  loyalty  or  self-interested  treachery,  the  mis- 
government  of  the  last  two  Stuarts,  and  the  necessity  of  their 
ultimate  expulsion.  But,  as  this  is  a  very  material  part  of  our 
history,  and  those  who  pronounce  upon  it  have  not  always  a  very 
distinct  notion  either  of  what  was  or  what  could  have  been  done, 
it  may  be  worth  v^hile  to  Consider  the  matter  somewhat  more 
analytically ;  confining  myself,  it  is.  to  be  observed,  in  the  present 
chapter,  to  what  took  place  before  the  king's  personal  assumption 
of  the  government  on  the  29th  of  May,  1660.  The  subsequent 
proceedings  of  the  convention  parliament  fall  within  another  period. 

We  may  remark,  in  the  first  place,  that  the  unconditional  resto- 
ration of  Charles  It.  is  sometimes  spoken  of  in  too  hyperbolical 
language,  as  if  he  had  come  in  as  a  sort  of  conqueror,  with  the 
laws  and  liberties  of  the  people  at  his  discretion.  Yet  he  was 
restored  to  nothing  but  the  bounded  prerogatives  of  a  king  of 
England ;  bounded  by  every  ancient  and  modem  statute,  including 
those  of  the  long  parliament,  which  had  been:  enacted  for  the 
subjects'  security.  If  it  be  true,  as  I  have  elsewhere  observed,  that 
the  lon^  parliament,  in  the  year  1641,  had  established,  in  its  most 
essential  parts,  our  existing  constitution,  it  can  hardly  be  main- 
tained that  fresh  limitfitions  stnd  additional  securities  were  abso- 
lutely indispensalble,  before  the  most  fundamental  of  all  its  prin- 
ciples, the  government  by  king,  lords,  and  commons,  could  be 
permitted  to  take  its  regular  course.  Those  who  so  vehemently 
reprobate  the  want  of  conditions  at  the  Restoration  would  do  well 
to  point  out  what  conditions  should  haVe  been  imposed,  and  what 
mischiefs  they  can  probably  trace  from  their  omission.  They 
should  be  able  also  to  prove  that,  in  the  circumstances  of  the  time, 
it  was  quite  as  feasible  and  convenient  to  make  certain  secure  and 
obligatory  provisions  the  terms  of  the  king's  restoration  as  seems  to 
be  taken  for  granted. 

§  26.  The  chief  presbyterians  appear  to  have  considered  the 
treaty  of  Newport,  if  not  as  fit  to  be  renewed  in  every  article,  yet 
at  least  as  the  basis  of  the  compact  i'nto  which  they  were  to  enter 
with  Charles  II.  But  were  the  concessions  wrested  in  this  treaty 
from  his  father,  in  the  hour  of  peril  and  necessity,  fit  to  become  the 
permanent  rules  of  the  English  constitution  ?  Turn  to  the  articles 
prescribed  by  the  long  parliament  in  that  negotiation.  Not  to 
mention  the  establishment  of  a  rigorous  presbytery  in  the  church, 
they  had  insisted  on  the  exclusive  command  of  all  forces  by  land 
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and  sea  for  twenty  years,  with  the  sole  power  of  levying  and 
expending  the  moneys  necessary  for  their  support ;  on  the  nomi- 
nation of  the  principal  officers  of  state  and  of  the  judges  during  the 
same  period ;  and  on  the  exclusion  of  the  king's  adherents  from  all 
trust  or  political  power.  Admit  even  that  the  insincerity  and 
arbitrary  principles  of  Charles  I.  had  rendered  necessary  such 
extraordinary  precslutions,  was  it  to  be  supposed  that  the  executive 
power  should  not  revert  to  his  successor  ?  Better  it  were,  beyond 
comparison,  to  maintain  the  perpetual  exclusion  of  his  family  than 
to  mock  them  with  such  a  titular  crown,  the  certain  cause  of 
discontent  and  intrigue,  and  to  mingle  premature  distrust  with 
their  professions  of  affection. 

§  27.  If,  however,  we  were  to  be  convinced  thdt  the  restoration 
was  effected  without  a  sufficient  safeguard  against  the  future  abuses 
of  royal  powery  we  must  still  allow,  on  looking  attentively  at  the 
circumstances,  thalt  there  were  very  great  difficulties  in  the  way  of 
any  stipulations  for  that  purpose.  It  must  be  evident  that  any 
formal  treaty  between  Charles  and  the  English  governmeht,  as  it 
stood  in  April,  UB60,  was  inconsistent  with  their  common  principle. 
That  government  was,  by  its  own  declarations,  only  de  facto,  only 
temporary ;  the  return  of  the  secluded  members  to  their  seats,  and 
the  votes  they  subsequently  passed,  held  forth  to  the  people  that 
everything  done  since  the  force  put  on  the  house  in  December,  1648, 
was  by  an  usurpation;  the  restoration  of  the  ancient  monarchy  was 
implied  in  a;ll  recent  mesisures,  and  was  considered  as  out  of  all 
doubt  by  the  whole  kingdom.  But  between  a  king  of  England  and 
his  subjects  no  treaty,  as  such,  could  be  binding;  there  was  no 
possibility  of  entering  into  stipulations  with  Charles,  though  in 
exile,  to  which  a  court  of  justice  WoXild  pay  the  slightest  attention, 
except  by  means  of  acts  of  parliament.  It  was  doubtless  possible 
that  the  council  of  state  might  have  entered  into  a  secret  agree- 
ment with  him  on  certain  terms,  to  be  incorporated  afterwards  into 
bills,  as  at  the  treaty  of  Newport.  But  ait  that  treaty  his  father, 
though  in  prison,  waJs'the  acknowledged  sovereign  of  England ;  and 
it  is  manifest  that  the  king's  recognition  must  precede  the  enact- 
ment of  any  law.  It  is  ecfusilly  obvious  that  the  contracting 
parties  would  no  longer  be  the  same,  and  that  the  conditions  that 
seemed  indispensable  to  the  council  of  state  might  not  meet  with 
the  approbation  of  parliament.  It  might  occur  to  an  impatient 
people  that  the  former  were  not  invested  with  such  legal  or 
permanent  authority  as  could  give  them  any  pretext  for  bargaining 
with  the  king,  even  in  behalf  of  public  liberty. 

§  28.  It  is,  I  confess,  probable  that  the  king  would  have  accepted 
almost  any  conditions  tendered  to  him ;  such  at  least  would  have 
been  the  advice  of  most  of  his  counsellors ;  and  his  own  conduct  in 
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Scotland  was  sufficient  to  show  how  little  any  sense  of  honour  or 
dignity  would  have  stood  in  his  way.  But  on  what  grounds  did 
his  English  friends,  nay,  some  of  the  presbyterians  themselves, 
advise  his  submission  to  the  dictates  of  that  party  ?  It  was  in  the 
expectation  that  the  next  free  parliament,  summoned  by  his  own 
writ,  would  undo  all  this  work  of  stipulation,  and  restore  him  to 
an  unfettered  prerogative.  And  this  expectation  there  was  every 
ground,  from  the  temper  of  the  nation,  to  entertain.  Unless  the 
convention  parliament  had  bargained  for  its  own  perpetuity,  or  the 
privy  council  had  been  made  immovable,  or  a  military  force 
independent  of  the  crown  had  been  kept  up  to  overawe  the  people 
(all  of  them  most  unconstitutional  and  abominable  usurpations), 
there  was  no  possibility  of  maintaining  the  conditions,  whatever 
they  might  have  been,  from  the  want  of  which  so  much  mischief  is 
fancied  to  have  sprung.  Evils  did  take  place,  da,ngers  did  arise, 
the  liberties  of  England  were  once  more  impaired ;  but  these  are 
far  less  to  be  ascribed  to  the  actors  in  the  restoration  than  to  the 
next  parliament,  and  to  the  nation  who  chose  it. 

§  29.  On  the  25th  of  April  the  commons  met  and  elected 
Grimston,  a  moderate  presbyterian,  as  their  speaker.  On  the  same 
day  the  doors  of  the  house  of  lords  were  found  open ;  and  ten  peers, 
all  of  whom  had  sat  in  1648,  took  their  places  as  if  nothing  more 
than  a  common  adjournment  had  passed  in  the  interval.*  A 
message  was  sent  down  to  the  conunons  on  April  27,  desiring  a 
conference  on  the  great  affairs  of  the  kingdom.  This  was  the  first 
time  that  word  had  been  used  for  more  than  eleven  years.  But  the 
commons,  in  returning  an  answer  to  this  message,  still  employed 
the  word  natioti.  It  was  determined  that  the  conference  should 
take  place  on  the  ensuing  Tuesday,  the  first  of  May.  In  this 
conference  there  can  be  no  doubt  that  the  question  of  further 
securities  Ssgainst  the  power  of  the  crown  would  have  been  discussed. 
But  Monk,  whether  from  conviction  of  their  inexpedience  or  to 
atone  for  his  ambiguous  delay,  tad  determined  to  prevent  any 
encroachment  on  the  prerogative.  He  caused  the  king's  letter  to 
the  council  of  state  and  to  the  two  houses  of  parliament  to  be 
delivered  on  that  very  day.  A  burst  of  enthusiastic  joy  testified 
their  long-repressed  wishes ;  and,  when  the  conference  took  place 
the  earl  of  Manchester  was  inatructed  to  let  the  commons  know 
that  the  lords  "  do  own  and  declare  that,  according  to  the  ancient 
and  fundamental  laws  of  this  kingdom,  the  government  is  and 
ought  to  be  by  king,  lords,  and  commons."  On  the  same  day  the 
commons  resolved  to  agree  in  this  vote,  and  appointed  a  committee  to 
report  what  pretended  acts  and  ordinances  were  inconsistent  with  it. 

*  These  were  the  earls  of  Manchester,     Saffolk;  lords  Say,  Wharton,   Htmsdon, 
Northumberland,    Llnoolu,  Denbigh,  and     Grey,  Maynard. 


Commonwealth.       CONVENTION  PARLUMENT.  337 

It  is,  however,  so  far  from  being  true  that  this  convention  gave 
itself  up  to  a  blind  confidence  in  the  king,  that  their  journals  during 
the  month  of  May  bear  witness  to  a  considerable  activity  in  further- 
ing provisions  which  the  circumstances  appeared  to  require.  They 
appointed  a  committee  on  May  3rd  to  consider  of  the  king's  letter 
and  declaration,  both  holding  forth,  it  will  be  remembered,  all 
promises  of  indemnity,  and  everything  that  could  tranquillize 
apprehension,  and  to  propose  bills  accordingly,  especially  for  taking 
away  military  tenures.  One  bill  was  brought  into  the  house  to 
secure  lands  purchased  from  the  trustees  of  the  late  parliament ; 
another,  to  establish  ministers  already  settled  in  benefices ;  a  third, 
for  a  general  indemnity ;  a  fourth,  to  take  away  tenures  in  chivalry 
and  wardship ;  a  fifth,  to  make  void  all  grants  of  honour  or  estate 
made  by  the  late  or  present  king  since  May,  1642.  Finally,  on  the 
very  29th  of  May,  we  find  a  bill  read  twice  and  committed,  for  the 
confirmation  of  privilege  of  parliament.  Magna  Charta,  the  Petition 
of  Kight,  and  other  great  constitutionid  statutes.  These  measures, 
though  some  of  them  were  never  completed,  proved  that  the 
restoration  was  not  carried  forward  with  so  thoughtless  a  pre- 
cipitancy and  neglect  of  liberty  as  has  been  asserted. 

There  was  undoubtedly  one  very  important  matter  of  past 
controversy  which  they  may  seem  to  have  avoided,  the  power  over 
the  militia.  They  silently  gave  up  that  momentous  question.  Tet 
it  was  become,  in  a  practical  sense,  incomparably  more  important 
that  the  representatives  of  the  commons  should  retain  a  control 
over  the  land  forces  of  the  nation  than  it  had  been  at  the  commence- 
ment of  the  controversy.  War  and  usurpation  had  sown  the  dragon's 
teeth  in  our  fields ;  and,  instead  of  the  peaceable  trained  bands  of 
former  ages,  the  citizen  soldiers  who  could  not  be  marched  beyond 
their  counties,  we  had  a  veteran  army  accustomed  to  tread  upon  the 
civil  authority  at  the  bidding  of  their  superiors,  and  used  alike  to 
govern  and  obey.  It  seemed  prodigiously  dangerous  to  give  up  this 
weapon  into  the  hands  of  our  new  sovereign.  The  experience  of 
other  countries  as  well  as  our  own  demonstrated  that  the  public 
liberty  could  never  be  secure  if  a  large  standing  army  should  be 
kept  on  foot,  or  any  standing  army  without  consent  of  parliament. 
But  this  salutary  restriction  the  convention  parliament  did  not  think 
fit  to  propose;  and  in  this  respect  I  certainly  consider  them  as 
having  stopped  short  of  adequate  security. 

§  30.  Of  Monk  himself  it  may,  I  think,  be  said  that,  if  his 
conduct  in  this  revolution  was  not  that  of  a  high-minded  patriot,  it 
did  not  deserve  all  the  reproach  that  has  been  so  frequently  thrown 
on  it.  No  one  can,  without  forfeiting  all  pretensions  to  have  his 
own  word  believed,  excuse  his  incomparable  deceit  and  perjury;  a 
masterpiece,  no  doubt,  as  it  ought  to  be  reckoned  by  those  who  set 

8T.  C.  H.  E.  a 
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at  nought  the  obligations  of  veracity  in  public  transactions,  of  that 
wisdom  which  is  not  from  above.  But,  in  seconding  the  public 
wish  for  the  king's  restoration,  a  step  which  few  perhaps  can  be  so 
much  in  love  with  fanatical  and  tyrannous  usurpation  as  to  con- 
demn, he  seems  to  have  used  what  influence  he  possessed — an 
influence  by  no  means  commanding — to  render  the  new  settlement 
as  little  injurious  as  possible  to  public  and  private  interests.  If  he 
frustrated  the  scheme  of  throwing  the  executive  authority  into  the 
hands  of  a  presbyterian  oligarchy,  I,  for  one,  can  see  no  great  cause 
for  censure ;  nor  is  it  quite  reasonable  to  expect  that  a  soldier  of 
fortune,  inured  to  the  exercise  of  arbitrary  power,  and  exempt  from 
the  prevailing  religious  fanaticism  which  must  be  felt  or  despised, 
should  have  partaken  a  fervent  zeal  for  liberty,  as  little  congenial 
to  his  temperament  as  it  was  to  his  profession.  He  certainly  did 
not  satisfy  the  king,  even  in  his  first  promises  of  support,  when 
he  advised  an  absolute  indemnity,  and  the  preservation  of  actual 
interests  in  the  lands  of  the  crown  and  church.  In  the  first  debates 
on  the  bill  of  indemnity,  when  the  case  of  the  regicides  came  into 
discussion,  he  pressed  for  the  smallest  number  of  exceptions  from 
pardon ;  and,  though  his  conduct  after  the  king's  return  displayed 
his  accustomed  prudence,  it  is  evident  that,  if  he  had  retained  ^eat 
influence  in  the  council,  which  he  assuredly  did  not,  he  would  have 
maintained  as  much  as  possible  of  the  existing  settlement  in  the 
church.  The  deepest  stain  on  his  memory  is  the  production  of 
Argyle's  private  letters  on  his  trial  in  Scotland ;  nor  indeed  can 
Monk  be  regarded,  upon  the  whole,  as  an  estimable  man,  though 
his  prudence  and  success  may  entitle  him,  in  the  common  accepta- 
tion of  the  word,  to  be  reckoned  a  great  one. 
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CHAPTEE  XI. 

FBOM  THE  EESTORATION  OF  CHARLES  THE  SECOND 
TO  THE  FALL  OF  THE  CABAL  ADMINISTRATION. 

$  1.  Popular  Joy  at  the  Restoration.  $  2.  Proceedings  of  the  Convention  Parliament. 
$  3.  Act  of  Indemnity.  Exclusion  of  the  Regicides  and  others.  $  4.  Discussions 
between  the  Houses  on  it.  Execution  of  R^cides.  $  5.  Restitution  of  Crown  and 
Qrarch  Lands.  ^  6.  Discontent  of  the  Royalists.  $  7.  Settlement  of  the  Kevenue. 
Abolition  of  Military  Tenures.  Excise  granted  instead.  ^  8.  Army  disbanded. 
$  9.  Clergy  restored  to  their  Benefices.  $  10.  Hopes  of  the  Fi^byterians  from  the 
King.  $  11.  Prefects  for  a  Compromise.  $  12.  King's  Declaration  in  Favour  of  It. 
^  13.  Convention  Parliament  dis>oived.  ^  14.  Different  Complexion  of  the  next. 
$  IS.  Condemnation  of  7ane.  Its  Injustice.  ^  16.  Acts  replacing  the  Crown  in  its 
Prerogatives.  $  17.  Corporation  Act.  ^  18.  Repeal  of  Triennial  Act.  Star-chamber  not 
restored.  $  19.  Attachment  of  the  Parliament  to  the  Established  Church.  $  20.  Pres- 
byterians  deceived  by  the  King.  Savoy  Conference.  $  21.  Act  of  Uniformity. 
$  22.  Ejection  of  Nonconformist  Clergy.  $  23.  Hopes  of  the  Catholics.  Bias  of  the 
King  towards  them.  Resisted  by  Clarendon  and  the  Parliament.  ^  24.  Declaration 
for  Indulgence,  directed  to  by  the  Commons.  $  25.  Act  against  Conventicles. 
^  26.  Another  of  the  same  kind.  ^  27.  Dissatisfaction  increases.  $  28.  Private  Life 
of  the  King.  $  29.  Opposition  in  Parliament.  $  30.  Appropriation  of  Supplies. 
$  31.  Commission  of  Public  Accounts.  ^  32.  Decline  of  Clarendon's  Power.  Loss 
of  the  King's  Flavour.  ^  33.  CoaUilon  against  him.  $  34.  His  impeachment.  Some 
Articles  of  it  not  unfounded.  Illegal  Imprisonments.  Sale  of  Dunkirk.  Solicitation 
of  French  Money.  $  35.  His  Faults  as  a  Minister.  (  36.  His  pusillanimous  Flight 
and  consequent  Banishment.  ^  37.  Cabal  Ministry.  Scheme  of  Comprehension  and 
Indulgence.  $  38.  Triple  Alliance.  $  39.  Intrigue  with  France.  King's  Desire  to  be 
Absolute.  ^  40.  Secret  Treaty  of  1670.  Its  Ol\|ects.  $  41.  Differences  between  Charles 
and  Louis  as  to  the  Mode  of  its  Execution.  ^  42.  Fresh  Severities  against  Dissenters. 
^  43  Dutch  War.  $  44.  Declaration  of  Indulgence.  Opposed  by  Parliament  and 
withdrawn.    $  46.  Test  Act.    (  46.  Fall  of  Shaftesbury  and  his  Colleagues. 

§  It  is  miiyersally  acknowledged  that  no  measure  was  ever  more 
national,  or  has  ever  produced  more  testimonies  of  public  appro- 
bation, than  the  restoration  of  Charles  II.  Nor  can  this  be  attributed 
to  the  usual  fickleness  of  the  multitude.  For  the  late  government, 
whether  under  the  parliament  or  the  protector,  had  never  obtained 
the  sanction  of  popular  consent,  nor  could  have  subsisted  for  a  day 
without  the  support  of  the  army.  The  king's  return  seemed  to  the 
people  the  harbinger  of  a  real  liberty,  instead  of  that  bastard  com- 
monwealth which  had  insulted  them  with  its  name — a  liberty 
secure  from  enormous  assessments,  which,  even  when  lawfully 
imposed,  the  English  had  always  paid  with  reluctance,  and  from 
the  insolent  despotism  of  the  soldiery.  The  young  and  lively 
looked  forward  to  a  release  from  the  rigours  of  fanaticism,  and  were 
too  ready  to  exchange  that  hypocritical  austerity  of  the  late  times 


540  ACT  OF  INDEMNITT.  Chap.  XI. 

for  a  licentiousness  and  impiety  that  became  characteristic  of- the 
present.  In  this  tumult  of  exulting  hope  and  joy  there  was  much 
to  excite  anxious  forebodings  in  calmer  men ;  and  it  was  by  no 
means  safe  to  pronounce  that  a  change  so  generally  demanded,  and 
in  most  respects  so  expedient,  could  be  effected  without  very  serious 
sacrifices  of  public  and  particular  interests. 

§  2.  Four  subjects  of  great  importance,  and  some  of  them  very 
difficult,  occupied  the  convention  parliament  from  the  time  of  the 
king's  return  till  their  dissolution  in  the  following  December :  a 
general  indemnity  and  legal  oblivion  of  all  that  had  been  done 
amiss  in  the  late  interruption  of  government ;  an  adjustment  of  the 
claims  for  reparation  which  the  crown,  the  church,  and  private 
royalists  had  to  prefer;  a  provision  for  the  king's  revenue,  con- 
sistent with  the  abolition  of  military  tenures ;  and  the  settlement 
of  the  church.  These  were  in  effect  the  articles  of  a  sort  of  treaty 
between  the  king  and  the  nation,  without  some  legislative  pro- 
visions as  to  which,  no  stable  or  tranquil  course  of  law  could  be 
expected. 

§  3.  The  king,  in  his  well-known  declaration  from  Breda,  dated 
the  14th  of  April,  had  laid  down,  as  it  were,  certain  bases  of  his 
restoration,  as  to  some  points  which  he  knew  to  excite  much 
apprehension  in  England.  One  of  these  was  a  free  and  general 
pardon  to  all  his  subjects,  saving  only  such  as  should  be  excepted 
by  parliament.  It  had  always  been  the  king's  expectation,  or  at 
least  that  of  his  chancellor,  that  all  who  had  been  immediately  con- 
cerned in  his  fether's  death  should  be  delivered  up  to  punishment ; 
and,  in  the  most  unpropitious  state  of  his  fortunes,  while  making 
all  professions  of  pardon  and  favour  to  different  parties,  he  had 
constantly  excepted  the  regicides.  Monk,  however,  had  advised,  in 
his  first  messages  to  the  king,  that  none,  or  at  most  not  above  four, 
should  be  excepted  on  this  account ;  and  the  commons  voted  that 
not  more  than  seven  persons  should  lose  the  benefit  of  the  indemnity 
both  as  to  life  and  estate.  Yet,  afber  having  named  seven  of  the 
late  king's  judges,  they  proceeded  in  a  few  days  to  add  several 
more,  who  had  been  concerned  in  managing  his  trial,  or  otherwise 
forward  in  promoting  his  death.  They  went  on  to  pitch  upon 
twenty  persons,  whom,  on  account  of  their  deep  concern  in  the 
transactions  of  the  last  twelve  years,  they  determined  to  affect  with 
penalties  not  extending  to  death,  and  to  be  determined  by  some 
future  act  of  parliament.  As  their  passions  grew  warmer,  and  the 
wishes  of  the  court  became  better  known,  they  came  to  except  from 
all  benefit  of  the  indemnity  such  of  the  king's  judges  as  had  not 
rendered  themselves  to  justice  according  to  the  late  proclamation. 
In  this  state  the  bill  of  indemity  and  oblivion  was  sent  up  to  the 
lords.    But  in  that  house  the  old  royalists  had  a  more  decisive 
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preponderance  than  among  the  conunons.  They  voted  to  except 
all  who  had  signed  the  death-warrant  against  Charles  I.,  or  sat 
when  sentence  was  pronounced,  and  five  others  by  name  Hacker, 
Yane,  Lambert,  Haslerig,  and  Axtell.  They  struck  out,  on  the 
other  hand,  the  clause  reserving  Lenthall  and  the  rest  of  the  same 
class  for  future  penalties.  They  made  other  alterations  in  the  bill 
to  render  it  more  severe ;  and  with  these,  after  a  pretty  long  delay, 
and  a  positive  message  from  the  king,  requesting  them  to  hasten 
their  proceedings  (an  irregularity  to  which  they  took  no  exception, 
and  which  in  the  eyes  of  the  nation  was  justified  by  the  circimi- 
stances),  they  returned  the  bill  to  the  commons. 

§  4.  The  vindictive  spirit  displayed  by  the  upper  house  was  not 
agreealde  to  the  better  temper  of  the  commons,  where  the  presby- 
terian  or  moderate  party  retained  great  influence.  Though  the 
king's  judges  (such  at  least  as  had  signed  the  death-warrant)  were 
equally  guilty,  it  was  consonant  to  the  practice  of  all  humane 
governments  to  make  a  selection  for  capital  penalties ;  and  to  put 
forty  or  fifty  persons  to  death  for  that  offence  seemed  a  very 
sanguinary  course  of  proceeding,  and  not  likely  to  promote  the 
conciliation  and  oblivion  so  much  cried  up.  But  there  was  a  yet 
stronger  objection  to  this  severity.  The  king  had  published  a  pro- 
clamation, in  a  few  days  after  his  landing,  commanding  his  father's 
judges  to  render  themselves  up  within  fourteen  days,  on  pain  of 
being  excepted  from  any  pardon  or  indemnity,  either  as  to  their 
lives  or  estates.  Many  had  voluntarily  come  in,  having  put  an 
obvious  construction  on  this  proclamation.  It  seems  to  admit  of 
little  question  that  the  king's  faith  was  pledged  to  those  persons, 
and  that  no  advantage  could  be  taken  of  any  ambiguity  in  the  pro- 
clamation, without  as  real  perfidiousness  as  if  the  words  had  been 
more  express.  They  were  at  least  entitled  to  be  set  at  liberty, 
and  to  have  a  reasonable  time  allowed  for  making  their  escape,  if 
it  were  determined  to  exclude  them  from  the  indemnity.  The 
commons  were  more  mindful  of  the  king's  honour  and  their  own 
than  his  nearest  advisers.  But  the  violent  royalists  were  gaining 
ground  among  them,  and  it  ended  in  a  compromise.  They  left 
Hacker  and  Axtell,  who  *had  been  prominently  concerned  in  the 
king's  death,  to  their  fate.  They  even  admitted  the  exceptions  of 
Yane  and  Lambert,  contenting  themselves  with  a  joint  address 
of  both  houses  to  the  king,  that,  if  they  should  be  attainted, 
execution  as  to  their  lives  might  be  remitted.  Haslerig  was  saved 
on  a  division  of  141  to  116,  partly  through  the  intercession  of 
Monk,  who  had  pledged  his  word  to  him.  Most  of  the  king's 
judges  were  entirely  excepted ;  but  with  a  proviso  in  fevour  of  such 
as  had  surrendered  according  to  the  proclamation,  that  the  sentence 
should  not  be  executed  without  a  special  act  of  parliament.    Others 
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were  reserved  for  penalties  not  extending  to  life,  to  be  inflicted  by  a 
future  act.  About  twenty  enumerated  persona,  as  well  as  those 
who  had  pronounced  Bentence  of  death  in  any  of  the  late  illegal  high 
courts  of  justice,  were  rendered  incapable  of  any  civil  or  military 
office.  Thua,  after  three  months'  delay,  which  had  given  room 
to  distrust  the  boasted  clemency  and  foi^veness  of  the  victorioua 
royalists,  the  act  of  indemnity  was  finally  passed.  Ten  persons 
Buffered  death  soon  afterwards  for  the  murder  of  Charles  I, ;  and 
three  more  who  had  been  seized  in  Holland,  after  a  considerable 
lapae  of  time.  There  can  be  no  reasonable  ground  for  ceosuring 
either  the  king  or  the  parliament  for  their  punishment,  except  that 
Hugh  I'eters,  though  a  very  odious  fanatic,  was  not  so  directly 
■  implicated  in  the  king's  death  aa  many  who  escaped,  and  the 
execution  of  Scrope,  who  had  surrendered  under  the  proclamation, 
was  an  inexcusable  breach  of  faith. 

§  5.  A  question  apparently  far  more  difficult  was  that  of  resti- 
tution and  redress.  The  crown  lands,  those  of  the  church,  the 
estates  in  certain  instances  of  eminent  royalists,  had  been  sold  by 
the  authority  of  the  late  usurpers,  and  that  not  at  very  low  rales. 
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"^  supposed,  proved  very  Binall,  No  further  stepa  were  taken  on 
wa  meeting  of  pBrliament  after  the  adjournment ;  and  by  the  dia- 
Mlution  the  parties  were  left  to  the  common  course  of  law.  The 
church,  the  crown,  the  diaposseBsed  royalistfl,  re-entered  triumph- 
M%  on  their  lands :  there  were  no  means  of  repelling  the  owners' 
««m,  nor  any  satisfaction  to  be  looked  for  by  the  purchasers  under 
^  oefective  a  title.  It  mnst  be  owned  that  the  facility  with  which 
™*  was  accomplished  is  a  striking  testimony  to  the  strength  of 
tfle  new  government  and  the  concurrence  of  the  nation.  This  is 
'OB  more  remarkable,  if  it  be  true,  as  Ludlow  informs  na,  that  the 
enapter  lands  had  been  eold  by  the  trustees  appointed  by  parlia- 
loem.  at  the  cjear  income  of  fifteen  or  seventeen  years'  pundiase. 

5  6.  The  great  body,  however,  of  the  suffering  cavaliers,  who  had 

compounded  for  their  delinquency  imder  the  ordinances  of  the  long 

pa/TMmeot,  or  wImwc  estates  had  been  for  a  time  in  sequestration, 

fouad  no  remedy  for  these  losses  by  any  process  of  law.    The  act  of 

indeauu'tj  put  a  stop  to  any  suits  they  might  have  instituted 

^S^DSt  any  persona  concerned  in  carrying  these  illegal  ordinances 

Mto  erecntion.    They  were  compelled  t«  put  up  with  their  poverty, 

havuig  the  additional  mortification  of  seeine  one  class,  namely,  the 
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were  reserved  for  penalties  not  extending  to  life,  to  be  inflicted  by  a 
future  act.  About  twenty  enumerated  persons,  as  well  as  those 
who  had  pronounced  sentence  of  death  in  any  of  the  late  illegal  high 
courts  of  justice,  were  rendered  incapable  of  any  civil  or  military 
office.  Thus,  after  three  months'  delay,  which  had  given  room 
to  distrust  the  boasted  clemency  and  forgiveness  of  the  victorious 
royalists,  the  act  of  indemnity  was  finally  passed.  Ten  persons 
suffered  death  soon  afterwards  for  the  murder  of  Charles  I. ;  and 
three  more  who  had  been  seized  in  Holland,  after  a  considerable 
lapse  of  time.  There  can  be  no  reasonable  ground  for  censuring 
either  the  king  or  the  parliament  for  their  punishment,  except  that 
Hugh  Peters,  though  a  very  odious  fanatic,  was  not  so  directly 
implicated  in  the  king's  death  as  many  who  escaped,  and  the 
execution  of  Scrope,  who  had  surrendered  under  the  proclamation, 
was  an  inexcusable  breach  of  faith. 

§  5.  A  question  apparently  far  more  difficult  was  that  of  resti- 
tution and  redress.  The  crown  lands,  those  of  the  church,  the 
estates  in  certain  instances  of  eminent  royalists,  had  been  sold  by 
the  authority  of  the  late  usurpers,  and  that  not  at  very  low  rates, 
considering  the  precariousness  of  the  title.  This  naturally  seemed 
a  material  obstacle  to  the  restoration  of  ancient  rights,  especially  in 
the  case  of  ecclesiastical  corporations,  whom  men  are  commonly  less 
disposed  to  favour  than  private  persons.  The  clergy  themselves 
had  never  expected  that  their  estates  would  revert  to  them  in  full 
propriety,  and  would  probably  have  been  contented,  at  the  moment 
of  the  king's  return,  to  grant  easy  leases  to  the  purchasers.  Nor 
were  the  house  of  commons,  many  of  whom  were  interested  in  these 
sales,  inclined  to  let  in  the  former  owners  without  conditions.  A 
bill  was  accordingly  brought  into  the  house  at  the  beginning  of  the 
session  to  confirm  sales,  or  to  give  indemnity  to  the  purchasers.  I 
do  not  find  its  provisions  more  particularly  stated.  The  zeal  of  the 
royalists  soon  caused  the  crown  lands  to  be  excepted.  But  the 
house  adhered  to  the  principle  of  composition  as  to  ecclesiastical 
property,  and  kept  the  bill  a  long  time  in  debate.  At  the  adjourn- 
ment in  September  the  chancellor  told  them  his  majesty  had 
thought  much  upon  the  business,  and  done  much  for  the  accom- 
modation of  many  particular  persons,  and  doubted  not  but  that, 
before  they  met  again,  a  good  progress  would  be  made,  so  that  the 
persons  concerned  would  be  much  to  blame  if  they  received  not  full 
satisfaction,  promising  also  to  advise  with  some  of  the  commons  as 
to  that  settlement.  These  expressions  indicate  a  design  to  take  the 
matter  out  of  the  hands  of  parliament.  For  it  was  Hyde's  firm 
resolution  to  replace  the  church  in  the  whole  of  its  property,  without 
any  other  regard  to  the  actual  possessors  than  the  right  owners 
should  severally  think  it  equitable  to  display.     And  this,  as  may 
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be  supposed,  proved  very  small.  No  further  steps  were  taken  on 
the  meeting  of  parliament  after  the  adjournment ;  and  by  the  dis- 
solution the  parties  were  left  to  the  common  course  of  law.  The 
church,  the  crown,  the  dispossessed  royalists,  re-entered  triumph- 
antly on  their  lands :  there  were  no  means  of  repelling  the  owners' 
claim,  nor  any  satisfaction  to  be  looked  for  by  the  purchasers  under 
BO  defective  a  title.  It  must  be  owned  that  the  facility  with  which 
this  was  accomplished  is  a  striking  testimony  to  the  strength  of 
the  new  government  and  the  concurrence  of  the  nation.  This  is 
the  more  remarkable,  if  it  be  true^  as  Ludlow  informs  us,  that  the 
chapter  lands  had  been  sold  by  the  trustees  appointed  by  parlia- 
ment at  the  clear  income  of  fifteen  or  seventeen  years'  purchase. 

§  6.  The  great  body,  however,  of  the  suffering  cavaliers,  who  had 
compounded  for  their  delinquency  under  the  ordinances  of  the  long 
parlisynent,  or  wbDse  estates  had  been  for  a  time  in  sequestration, 
found  no  remedy  for  these  losses  by  any  process  of  law.  The  act  of 
indemnity  put  a  stop  to  any.  suits  they  might  have  instituted 
against  any  persons  concerned  in  carrying  these  illegal  ordinances 
into  execution.  They  were  compelled  to  put  up  with  their  poverty, 
having  the  additional  mortification  of  seeing  one  class,  namely,  the 
clergy,  who  had  been  engaged  in  the  same  cause,  not  alike  in  their 
fortune,  and  many  even  of  the  vanquished  republicans  undisturbed 
in  wealth  which,  directly  or  indirectly,  they  deemed  acquired  at 
their  own  expense.  They  called  the  statute  an  act  of  indemnity 
for  the  king's  enemies,  and  .of  oblivion  for  his  Mends.  They 
murmured  at  the  ingratitude  of  Charles,  as  if  he  were  bound  to 
forfeit  his  honour  and  risk  his  throne  for  their  sakes.  They  con- 
ceived a  deep  hatred  of  Clarendon,  whose  steady  adherence  to  the 
great  principles  of  the  act  of  indemnity  is  the  most  honourable  act 
of  his  public  life.  And  the  discontent  engendered  by  their  dis- 
appointed hopes  led  to  some  part  of  the  opposition  afterwards 
experienced  by  the  king,  and  still  more  certainly  to  the  coalition 
against  the  minister. 

§  7.  No  one  cause  had  so  eminently  contributed  to  the  dissensions 
between  the  crown  and  parliament,  in  the  two  last  reigns,  as  the 
disproportion  between  the  public  revenues  under  a  rapidly-increasing 
depreciation  in  the  value  of  money,  and  the  exigencies,  at  least  on 
some  occasions,  of  the  administration.  There  could  be  no  apology 
for  the  parsimonious  reluctance  of  the  commons  to  grant  supplies, 
except  the  constitutional  necessity  of  rendering  them  the  condition 
of  redress  of  grievances ;  and  in  the  present  circumstances,  satisfied, 
as  they  seemed  at  least  to  be,  with  the  securities  they  had  obtained, 
and  enamoured  of  their  new  sovereign,  it  was,  reasonable  to  make 
some  further  provision  for  the  current  expenditure.  Yet  this  was 
to  be  meted  out  with  such  prudence  as  not  to  place  him  beyond  the 
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necessity  of  frequent  recurrence  to  their  aid.  A  committee  was 
accordingly  appointed  "  to  consider  of  settling  such  a  revenue  on 
his  majesty  as  may  maintain  the  splendour  and  grandeur  of  his 
kingly  office,  and  preserye  the  crown  from  want  and  from  being 
undervalued  by  his  neighbours.**  By  their  report  it  appeared  that 
the  revenue  of  Charles  I.  from  1637  to  1641  had  amounted  on  an 
average  to  about  900,0002.,  of  which  full  200,0002.  arose  from 
80iu>ces  either  not  warranted  by  law  or  no  longer  available.  The 
house  resolved  to  raise  the  present  king*s  income  to  1,200,0002.  per 
annum,  a  sum  perhaps  sufficient  in  those  times  for  the  ordinary 
charges  of  government.  But  the  funds  assigned  to  produce  his 
revenue  soon  £b11  short  of  the  parliament's  calculation. 

One  ancient  fountain  that  had  poured  its  stream  into  the 
royal  treasury  it  was  now  determined  to  close  up  for  ever.  The 
feudal  tenures  had  brought  with  them  at  the  Conquest,  or  not  long 
after,  those  incidents,  as  they  were  usually  called,  or  emoluments 
of  si^ory.  which  reined  Lr  the  miliir  c  Wer  of  fiefs  had 
been  nearly  effaced,  especially  the  right  of  detaining  the  estates  of 
minors  holding  in. chivalry  without  accounting  for  the  profits.  This 
galling  burthen,  incomparably  more  ruinous  to  the  tenant  than 
beneficial  to  the  lord,  it  had  long  been  determined  to  remove. 
Charles,  at  the  treaty  of  Newport,  had  consented  to  give  it  up  for  a 
fixed  revenue  of  100,0002. ;  and  this  was  almost  the  only  part 
of  that  ineffectual  compact  which  the  present  parliament  were 
anxious  to  complete.  The  king,  though  likely  to  lose  much 
patronage  and  influence,  and  what  passed  with  lawyers  for  a  high 
attribute  of  his  prerogative,  could  not  decently  refuse  a  commutation 
so  evidently  advantageous  to  the  aristocracy.  No  great  difference 
of  opinion  subsisting  as  to  the  expediency  of  taking  away  military 
tenures,  it  remained  only  to  decide  from  what  resources  the  com- 
mutation revenue  should  spring.  Two  schemes  were  suggested ; 
the  one,  a  permanent  tax  on  lands  held  in  chivalry  (which,  as  dis- 
tinguished from  those  in  soccage,  were  alone  liable  to  the  feudal 
burthens) ;  the  other,  an  excise  on  beer  and  some  other  liquors. 
It  is  evident  that  the  former  was  founded  on  a  just  principle,  while 
the  latter  transferred  a  particular  burthen  to  the  community.  But 
the  self-interest  which  so  unhappily  predominates  even  in  repre- 
sentative assemblies,  with  the  aid  of  the  courtiers,  who  knew  that 
an  excise  increasing  with  the  riches  of  the  country  was  far  more 
desirable  for  the  crown  than  a  fixed  land-tax,  caused  the  former  to 
be  carried,  though  by  the  very  small  majority  of  two  voices.  The 
statute  12  Car.  II.  c.  24,  takes  away  the  court  of  wards,  with  all 
wardships  and  forfeitures  for  marriage  by  reason  of  tenure,  all 
primer  seisins  and  fines  for  alienation,  aids,  escui^es,  homages,  and 
tenures  by  chivalry  without  exception,  save  the  honorary  services 


Cha.  IL— 1660-73.  MIUTART  TENURES.  345 

of  grand  sergeanty ;  oonverting  all  such  tenures  into  common  soccage. 
The  same  statute  abolishes  those  fSsunous  rights  of  purveyance  and 
pre-emption,  the  fruitful  theme  of  so  many  complaining  parliaments ; 
and  this  relief  of  the  people  from  a  general  burthen  may  serve  in 
some  measure  as  an  apology  for  the  imposition  of  the  excise.  This 
act  may  be  said  to  have  wrought  an  important  change  in  the  spirit 
of  our  constitution,  by  reducing  what  is  emphatically  called  the 
prerogative  of  the  crown,  and  which,  by  its  practical  exhibition  in 
these  two  vexatious  exercises  of  power,  wardship  and  purveyance, 
kept  up  in  the  minds  of  the  people  a  more  distinct  perception,  as 
well  as  more  awe,  of  the  monarchy,  than  could  be  felt  in  later 
periods,  when  it  has  become,  as  it  were,  merged  in  the  common 
course  of  law,  and  blended  with  the  very  complex  mechanism  of 
our  institutions.  This  great  innovation,  however,  is  properly  to  be 
referred  to  the  revolution  of  1641,  which  put  an  end  to  the  court  of 
star-chamber,  and  suspended  the  feudal  superiorities.  Hence,  with 
all  the  misconduct  of  the  two  last  Stuarts,  and  all  the  tendency 
towards  arbitrary  power  that  their  government  often  disfdayed,  we 
must  perceive  that  the  constitution  had  put  on,  in  a  very  great 
degree,  its  modem  character  during  that  period ;  the  boundaries  of 
prerogative  were  better  understood;  its  pretensions,  at  least  in 
public,  were  less  enormous ;  and  not  so  many  violent  and  oppressive^ 
certainly  not  so  many  illegal,  acts  were  committed  towards  indi- 
viduals as  under  the  two  first  of  their  family. 

§  8.  In  fixing  upon  1,200,000^.  as  a  competent  revenue  for  the 
crown,  the  commons  tacitly  gave  it  to  bo  imderstood  that  a  regular 
military  force  was  not  among  the  necessities  for  which  they  meant 
to  provide.  They  looked  upon  the  army,  notwithstanding  its  recent 
services,  with  that  apprehension  and  jealousy  which  became  an 
English  house  of  commons.  They  were  still  supporting  it  by 
monthly  assessments  of  70,0002.,  and  could  gain  no  relief  by  the 
king's  restoration  till  that  charge  came  to  an  end.  A  bill  therefore 
was  sent  up  to  the  lords  before  their  adjournment  in  September, 
providing  money  for  disbanding  the  land  forces.  This  was  done 
during  the  recess :  the  soldiers  received  their  arrears  with  many  fair 
words  of  praise,  and  the  nation  saw  itself,  with  delight  and  thankful- 
ness to  the  king,  released  from  its  heavy  burthens  and  the  dread  of 
servitude.  Yet  Charles  had  too  much  knowledge  of  foreign  coun- 
tries, where  monarchy  flourished  in  all  its  plenitude  of  sovereign 
power  under  the  guardian  sword  of  a  standing  army,  to  part  readily 
with  so  favourite  an  instrument  of  kings.  Some  of  his  councillors, 
and  especially  the  duke  of  York,  dissuaded  him  from  disbanding 
the  army,  or  at  least  advised  his  supplying  its  place  by  another. 
The  unsettled  state  of  the  kingdom  after  so  momentous  a  revolution, 
the  dangerous  audacity  of  the  fanatical  party,  whose  enterprises 
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were  the  more  to  be  guarded  against  because  they  were  founded  on 
no  such  calculation  as  reasonable  men  would  form,  and  of  which 
the  insurrection  of  Venner  in  November,  1660,  furnished  an  ex- 
ample, did  undoubtedly  appear  a  very  plausible  excuse  for  some- 
thing more  of  a  military  protection  to  the  government  than  yeomen 
of  the  guard  and  gentlemen  pensioners.  General  Monk's  regiment, 
called  the  Coldstream,  and  one  other  of  horse,  were  accordingly  re- 
tained by  the  king  in  his  service ;  another  was  formed  out  of  troops 
brought  from  Dunkirk ;  and  thus  began,  under  the  name  of  guards, 
the  present  regular  army  of  Great  Britain.  In  1662  these  amounted 
to  about  5000  men ;  a  petty  force  according  to  our  present  notions, 
or  to  the  practice  of  other  European  monarchies  in  that  age,  yet 
sufficient  to  establish  an  alarming  precedent,  and  to  open  a  new  source 
of  contention  between  the  supporters  of  power  and  those  of  freedom. 

So  little  essential  innovation  had  been  efifected  by  twenty  years' 
interruption  of  the  regular  government  in  the  common  law  or  course 
of  judicial  proceedings,  that,  when  the  king  and  house  of  lords  were 
restored  to  their  places,  little  more  seemed  to  be  requisite  than  a 
change  of  names.  But  what  was  true  of  the  state  could  not  be 
applied  to  the  church.  The  revolution  there  had  gone  much  farther, 
and  the  questions  of  restoration  and  compromise  were  far  more 
difficult. 

§  9.  It  will  be  remembered  that  such  of  the  clergy  as  steadily 
adhered  to  the  episcopal  constitution  had  been  expelled  from  their 
benefices  by  the  long  parliament  under  various  pretexts,  and  chiefly 
for  refusing  to  take  the  covenant.  The  new  establishment  was 
nominally  presbyterian.  But  the  presbyterian  discipline  and 
synodical  government  were  very  partially  introduced;  and,  upon 
the  whole,  the  church,  during  the  suspension  of  the  ancient  laws, 
was  rather  an  assemblage  of  congregations  than  a  compact  body, 
having  little  more  unity  than  resulted  from  their  common 
dependency  on  the  temporal  magistrate.  In  the  time  of  Cromwell, 
who  favoured  the  independent  sectaries,  some  of  that  denomination 
obtained  livings ;  but  very  few,  I  believe,  comparatively,  who  had 
not  received  either  episcopal  or  presbyterian  ordination.  The  right  of 
private  patronage  to  benefices,  and  that  of  tithes,  though  continually 
menaced  by  the  more  violent  patry,  subsisted  without  alteration. 
Meanwhile  the  episcopal  ministers,  though  excluded  from  legal 
toleration  along  with  papists,  by  the  instrument  of  government 
under  which  Cromwell  professed  to  hold  his  power,  obtained,  in 
general,  a  sufficient  indulgence  for  the  exercise  of  their  function. 
Once,  indeed,  on  discovery  of  the  royalist  conspiracy  in  1655,  he 
published  a  severe  ordinance,  forbidding  every  ejected  minister  or 
fellow  of  a  college  to  act  as  domestic  chaplain  or  schoolmaster. 
But  this  was  coupled  with  a  promise  to  show  as  much  tenderness 
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as  miglit  consist  with  the  safety  of  the  nation  towards  such  of  the 
said  persons  as  should  give  testimony  of  their  good  affection  to 
the  government ;  and,  in  point  of  fact,  this  ordinance  was  so  far 
from  being  rigorously  observed,  that  episcopalian  conventicles  were 
openly  kept  in  London.  Cromwell  was  of  a  really  tolerant  dis- 
position, and  there  had  perhaps,  on  the  whole,  been  no  period  of 
equal  duration  wherein  the  catholics  themselves  suffered  so  little 
molestation  as  under  the  protectorate.  It  is  well  known  that  he 
permitted  the  settlement  of  Jews  in  England,  after  an  exclusion  of 
nearly  three  centuries,  in  spite  of  the  denunciations  of  some  bigoted 
churchmen  and  lawyers. 

§  10.  The  presbyterian  clergy,  though  co-operating  in  the  king's 
restoration,  experienced  very  just  apprehensions  of  the  church  they 
had  supplanted;  and  this  was  in  fact  one  great  motive  of  the 
restrictions  that  party  was  so  anxious  to  impose  on  him.  His 
character  and  sentiments  were  yet  very  imperfectly  known  in 
England;  and  much  pains  were  taken  on  both  sides,  by  short 
pamphlets,  panegyrical  or  defamatory,  to  represent  him  as  the  best 
Englishman  and  best  protestant  of  the  age,  or  as  one  given  up  to 
profligacy  and  popery.  The  caricature  likeness  was,  we  must  now 
acknowledge,  more  true  than  the  other ;  but  at  that  time  it  was 
fair  and  natural  to  dwell  on  the  more  pleasing  picture.  The  presby- 
terians  remembered  that  he  was  what  they  called  a  covenanted  king ; 
that  is,  that,  for  the  sake  of  the  assistance  of  the  Scots,  he  had 
submitted  to  all  the  obligations,  and  taken  all  the  oaths,  they 
thought  fit  to  impose.  But  it  was  well  known  that,  on  the  failure 
of  those  prospects,  he  had  returned  to  the  church,  of  England,  and 
that  he*'  was  surrounded  by  its  zealous  adherents.  Charles,  in  his 
declaration  from  Breda,  promised  to  grant  liberty  of  conscience, 
so  that  no  man  should  be  disquieted  or  called  in.  question  for 
differences  of  opinion  in  matters  of  religion  which  da  npt  disturb 
the  peace  of  the  kingdom,  and  to  consent  to  such  acts  of  4)arliament 
as  should  be  offered  to  him  for  confirming  that  indulgence.  But  he 
was  silent  as  to  the  church  establishment ;  and  the  presbyterian 
ministers,  who  went  over  to  present  the  congratulations  of  their 
body,  met  with  civil  language,  but  no  sort  of  encouragement  to 
expect  any  personal  compliance  on  the  king's  part  with  their  mode 
of  worship. 

§  11.  The  moderate  party  in  the  convention  parliament,  though 
not  absolutely  of  the  presbyterian  interest,  saw  the  danger  of 
permitting  an  oppressed  body  of  churchmen  to  regain  their 
superiority  without  some  restraint.  The  actual  incumbents  of 
benefices  were  on  the  whole  a  respectable  and  even  exemplary  class, 
most  of  whom  could  not  be  reckoned  answerable  for  the  legal  defects 
of  their  title.     But  the  ejected  ministers  of  the  Anglican  church, 
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who  had  endured  for  their  attachment  to  its  discipline  and  to  the 
crown  so  many  years  of  poverty  and  privation,  stood  in  a  still  more 
favourable  light,  and  had  an  evident  claim  to  restoration.  The 
commons  accordingly,  before  the  king's  return,  prepared  a  bill  for 
confirming  and  restoring  ministers  with  the  two-fold  object  of 
replacing  in  their  benefices,  but  without  their  legal  right  to  the 
intermediate  profits,  l^e  episcopal  clergy  who  by  ejection  or  forced 
surrender  had  made  way  for  intruders,  and  at  the  same  time  of 
establishing  the  possession,  though  originally  usurped,  of  those 
against  whom  there  was  no  claimant  living  to  dispute  it,  as  well  as 
of  those  who  had  been  presented  on  legal  vacancies.  This  act  did 
not  pass  without  opposition  from  the  cavaliers,  who  panted  to 
retaliate  the  persecution  that  had  afflicted  their  church. 

This  legal  security,  however,  for  the  enjoyment  of  their  livings 
gave  no  satisfaction  to  the  scruples  of  conscientious  men.     The 
episcopal  discipline,  the  Anglican  liturgy  and  ceremonies,  having 
never  been  abrogated  by  law,  revived  of  course  with  the  con- 
stitutional monarchy;  and  brought  with  them  all  the  penalties 
that  the  act  of  uniformity  and  other  statutes  had  inflicted.    The 
nonconforming  clergy  threw  themselves  on  the  kill's  compassion, 
or  gratitude,  or  policy,  for  relief.    The  independents,  too  irrecon- 
cilable to  the  established  church  for  any  scheme  of  comprehension, 
looked  only  to  that  liberty  of  conscience  which  the  king's  declaration 
from  Breda  had  held  forth.    But  the  presby terians  soothed  them- 
selves with  hopes  of  retaining  their  benefices  by  some  compromise 
with  their    adversaries.     They  had  never,    generally    speaking, 
embraced  the  rigid  principles  of  the  Scottish  clergy,  and  were 
willing  to  admit  what  they  called  a  moderate  episcopacy.    They 
offered,  accordingly,  on  the  king's  request  to  know  their  terms,  a 
middle  scheme,  usually  denominated  Bishop  Usher's  Model ;  not  as 
altogether  approving  it,  but  because  they  could  not  hope  for  any- 
thing nearer  to  their  own  views.    Tliis  consisted,  first,  in  the 
appointment  of  a  suffiragan  bishop  for  each  rural  deanery,,  holding  a 
monthly  synod  of  the  presbyters  within  his  district ;  and,  secondly, 
in  an  annual  diocesan  synod  of  suffragans  and  representatives  of 
the  presbyters,  under  the  presidency  of  the  bishop,  and  deciding 
upon  all  matters  before  them  by  plurality  of  suffrages.     But, 
though  such  a  system  was  inconsistent  with  that  parity  which 
the  rigid  presbyterians  maintained  to  be  indispensable,  and  those 
who  espoused  it  are  reckoned,  in  a  theological  division,  among 
episcopalians,  it  was  in  the  eyes  of  equally  rigid  churchmen  little 
better  than  a  disguised  presbytery,  and  a  real  subversion  of  the 
.Anglican  hierarchy. 

The  presbyterian  ministers,  or  rather  a  few  eminent  persons  of 
that  class,  proceeded  to  solicit  a  revision  of  the  liturgy,  and  a 
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consideration  of  the  numerous  objections  which  they  made  to 
certain  passages,  while  they  admitted  the  lawfulness  of  a  prescribed 
form.  They  implored  the  king  also  to  abolish,  or  at  least  not  to 
enjoin  as  necessary,  some  of  those  ceremonies  which  they  scrupled 
to  use,  and  which  in  fact  had  been  the  original  cause  of  their 
schism ;  the  surplice,  the  cross  in  baptism,  the  practice  of  kneeling 
at  the  comjnunion,  and  one  or  two  more.  A  tone  of  humble 
supplication  pervades  all  their  language,  which  some  might 
invidiously  contrast  with  their  unbending  haughtiness  in  pros- 
perity. The  bishops  and  other  Anglican  divines,  to  whom  their 
propositions  were  referred,  met  the  offer  of  capitulation  with  a 
scornful  and  vindictive  smile.  They  held  out  not  the  least  overture 
towards  a  compromise. 

§  12.  The  king,  however,  deemed  it  expedient,  during  the  con- 
tinuance of  a  parliament  the  majority  of  whom  were  desirous  of 
union  in  the  church,  and  had  given  some  indications  of  their 
disposition,  to  keep  up  the  delusion  a  little  longer  and  prevent  the 
possible  consequences  of  despair.  He  had  already  appointed  several 
presbyterian  ministers  his  chaplains,  and  given  them  frequent 
audiences.  But  during  the  recess  of  parliament  he  published  a 
declaration,  wherein,  after  some  compliments  to  the  ministers  of  the 
presbyterian  opinion  and  an  artful  expression  of  satisfaction  that 
he  had  found  them  no  enemies  to  episcopacy  or  a  liturgy,  as  they 
had  been  reported  to  be,  he  announces  his  intention  to  appoint  a 
sufficient  number  of  suffragan  bishops  in  the  lai^er  dioceses;  he 
promises  that  no  bishop  should  ordain  or  exercise  any  part  of  his 
spiritual  jurisdiction  without  advice  and  assistance  of  his  presbyters; 
that  no  chancellors  or  officials  of  the  bishops  should  use  any  juris- 
diction over  the  ministry,  nor  any  archdeacon  without  the  advice 
of  a  council  of  his  clergy ;  that  the  dean  and  chapter  of  the  diocese, 
together  with  an  equal  number  of  presbyters,  annually  chosen  by 
the  clergy,  should  be  always  advising  and  assisting  at  all  ordinations, 
church  censures,  and  other  important  acts  of  spiritual  jurisdiction. 
He  declared  also  that  he  would  appoint  an  equal  number  of  divines 
of  both  persuasions  to  revise  the  liturgy ;  desiring  that  in  the  mean 
time  none  would  wholly  lay  it  aside,  yet  promising  that  no  one 
should  be  molested  for  not  using  it  till  it  should  be  reviewed  and 
reformed.  With  regard  to  ceremonies,  he  declared  that  none  should 
be  compelled  to  receive  the  sacrament  kneeling,  nor  to  use  the  cross 
in  baptism,  nor  to  bow  at  the  name  of  Jesus,  nor  to  wear  the 
surplice  except  in  the  royal  chapel  and  in  cathedrals,  nor  should 
subscription  to  articles  not  doctrinal  be  required.  He  renewed  also 
his  declaration  from  Breda,  that  no  man  should  be  called  in  question 
for  differences  of  religious  opinion  not  disturbing  the  peace  of  the 
kingdom. 
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Though  many  of  the  presby  terian  party  deemed  this  modification 
of  Anglican  episcopacy  a  departure  from  their  notions  of  an  apostolic 
church,  and  inconsistent  with  their  covenant,  the  majority  would 
doubtless  have  acquiesced  in  so  extensive  a  concession  from  the 
ruling  power.  If  faithfully  executed  according  to  its  apparent 
meaning,  it  does  not  seem  that  the  declaration  falls  very  short  of 
their  own  proposal,  the  scheme  of  Usher.  The  high  churchmen, 
indeed,  would  have  murmured  had  it  been  made  efifectual.  But 
such  as  were  nearest  the  king's  councils  well  knew  that  nothing 
else  was  intended  by  it  than  to  scatter  dust  in  men's  eyes,  and  to 
prevent  the  interference  of  parliament.  This  was  soon  rendered 
manifest,  when  a  bill  to  render  the  king's  declaration  effectual  was 
vigorously  opposed  by  the  courtiers,  and  rejected  on  a  second  reading 
by  183  to  157.  Nothing  could  more  forcibly  demonstrate  an 
intention  of  breaking  faith  with  the  presbyterians  than  this  vote. 
For  the  king's  declaration  was  repugnant  to  the  act  of  uniformity 
and  many  other  statutes,  so  that  it  could  not  be  carried  into  effect 
without  the  authority  of  parliament,  unless  by  means  of  such  a 
general  dispensing  power  as  no  parliament  would  endure.  And  it 
is  impossible  to  question  that  a  bill  for  confirming  it  would  have 
easily  passed  through  this  house  of  commons  had  it  not  been  for 
the  resistance  of  the  government. 

§  13.  Charles  now  dissolved  the  convention  parliament,  having 
obtained  from  it  what  was  immediately  necessary,  but  well  aware 
that  he  could  better  accomplish  his  objects  with  another.  It  was 
studiously  inculcated  by  the  royalist  lawyers,  that,  as  this  assembly 
had  not  been  summoned  by  the  king's  writ,  none  of  its  acts  could 
have  any  real  validity,  except  by  the  confirmation  of  a  true  parlia- 
ment. This  doctrine,  being  applicable  to  the  act  of  indenmity,  left 
the  kingdom  in  a  precarious  condition  till  an  undeniable  security 
could  be  obtained,  and  rendered  the  dissolution  almost  necessary. 
Another  parliament  was  called,  of  very  different  composition  from 
the  last.  Possession  and  the  standing  ordinances  against  royalists 
had  enabled  the  secluded  members  of  1648,  that  is,  the  adherents 
of  the  long  parliament,  to  stem  with  some  degree  of  isuccess  the 
impetuous  tide  of  loyalty  in  the  last  elections,  and  put  them  almost 
upon  an  equality  with  the  court.  But  in  the  new  assembly 
cavaliers  and  the  sons  of  cavaliers  entirely  predominated ;  the  great 
families,  the  ancient  gentry,  the  episcopal  clergy,  resumed  their 
influence;  the  presbyterians  and  sectarians  feared  to  have  their 
offences  remembered  ;  so  that  we  may  rather  be  surprised  that  about 
fifty  or  sixty  who  had  belonged  to  the  opposite  side  found  places  in 
such  a  parliament,  than  that  its  general  complexion  should  be 
decidedly  royalist.  The  presbyterian  faction  seemed  to  lie  pros- 
trate at  the  feet  of  those  over  whom  they  had  so  long  triumphed, 
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without  any  force  of  arms  or  civil  convulsion,  as  if  the  king  had 
heen  brought  in  against  their  will.  Nor  did  the  cavaliers  fail  to 
treat  them  as  enemies  to  monarchy,  though  it  was  notorious  that 
the  restoration  was  chiefly  owing  to  their  endeavours. 

§  14.  The  new  parliament  gave  the  first  proofs  of  their  disposition 
by  voting  that  all  their  members  should  receive  the  sacrament  on  a 
certain  day  according  to  the  rites  of  the  church  of  England ;  and 
that  the  solemn  league  and  covenant  should  be  burned  by  the 
common  hangman.  They  excited  still  more  serious  alarm  by  an 
evident  reluctance  to  confirm  the  late  act  of  indemnity,  which  the 
king  at  the  opening  of  the  session  had  pressed  upon  their  attention. 
Those  who  had  suffered  the  sequestrations  and  other  losses  of  a 
vanquished  party  could  not  endure  to  abandon  what  they  reckoned 
a  just  reparation.  But  Clarendon  adhered  with  equal  integrity  and 
prudence  to  this  fundamental  principle  of  the  Restoration ;  and, 
after  a  strong  message  from  the  king  on  the  subject,  the  commons 
were  content  to  let  the  bill  pass  with  no  new  exceptions.  They 
gave,  indeed,  some  relief  to  the  ruined  cavaliers  by  voting  60,000?. 
to  be  distributed  among  that  class ;  but  so  inadequate  a  compen- 
sation did  not  assuage  their  discontents. 

§  15.  It  has  been  mentioned  above  that  the  late  house  of  com- 
mons had  consented  to  the  exception  of  Vane  and  Lambert  from 
indemnity  on  the  king's  promise  that  they  should  not  suffer  death. 
They  had  lain  in  the  Tower  accordingly,  without  being  brought  to 
trial.  The  regicides  who  had  come  in  under  the  proclamation  were 
saved  from  capital  punishment  by  the  former  act  of  indemnity. 
But  the  present  parliament  abhorred  this  lukewarm  lenity.  A  bill 
was.  brought  in  for  the  execution  of  the  king's  judges  in  the  Tower ; 
and  the  attorney-general  was  requested  to  proceed  against  Vane  and 
Lambert.  The  former  was  dropped  in  the  house  of  lords ;  but  those 
formidable  chiefs  of  the  commonwealth  were  brought  to  trial.  Their 
indictments  alleged  as  overt  acts  of  high  treason  against  Charles  XL, 
their  exercise  of  civil  and  military. functions  under  the  usurping 
government;  though  not,  as  far  as  appears,  expressly  directed 
against  the  king's  authority,  and  certainly  not  against  his  person. 
Under  such  an  accusation  many  who  had  been  the  most  earnest  in 
the  king's  restoration  might  have  stood  at  the  bar. 

The  condemnation  of  sir  Henry  Vane  was  very  questionable,  even 
according  to  the  letter  of  the  law.  It  was  plainly  repugnant  to  its 
spirit.  An  excellent  statute  enacted  under  Henry  VII.,  assured  a 
perfect  indemnity  to  all  persons  obeying  a  king  for  the  time  being, 
however  defective  his  title  might  come  to  be  considered  when 
another  claimant  should  gain  possession  of  the  throne.  It  esta- 
blished the  duty  of  allfegiance  to  the  existing  government  upon 
a  general  principle;  but  in  its  terms  it  certainly  presumed  tiiat 
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government  to  be  a  monarchy.  This  famished  the  judges  upon  the 
trial  of  Vane  with  a  distinction  of  which  they  willingly  availed 
themselves.  They  proceeded,  however,  beyond  all  bounds  of  con- 
stitutional precedents  and  of  common  sense  when  they  determined 
that  Charles  II.  had  been  king  de  facto  as  well  as  de  jure  from  the 
moment  of  his  father's  death,  though,  in  the  words  of  their  sense- 
less sophistry,  "  kept  out  of  the  exercise  of  his  royal  authority  by 
traitors  and  rebels."  We  may  consider,  therefore,  the  execution 
of  Vane  as  one  of  the  most  reprehensible  actions  of  this  bad  reign. 
It  not  only  violated  the  assurance  of  indemnity,  but  introduced  a 
principle  of  sanguinary  proscription,  which  would  render  the  return 
of  what  is  called  legitimate  government,  und«r  any  circumstances, 
an  intolerable  curse  to  a  nation. 

The  king  violated  his  promise  by  the  execution  of  Vane,  as  much 
as  the  judges  strained  the  law  by  his  conviction.  He  had  assured 
the  last  parliament,  in  answer  to  their  address,  that,  if  Yane  and 
Lambert  should  be  attainted  by  law,  he  would  not  suffer  the  sen- 
tence to  be  executed.  We  have  on  record  a  remarkable  letter  of 
the  king  to  his  minister,  wherein  he  expresses  his  resentment  at 
Yane*s  bold  demeanour  during  his  trial,  and  intimates  a  wish  for 
his  death,  though  with  some  doubts  whether  it  could  be  honourably 
done.  Doubts  of  such  a  nature  never  lasted  long  with  this  prince ; 
and  Vane  suffered  the  week  after.  Lambert,  whose  submissive 
behaviour  had  furnished  a  contrast  with  that  of  Vane,  was  sent  to 
Guernsey,  and  remained  a  prisoner  for  thirty  years. 

§  16.  No  time  was  lost,  as  might  be  expected  from  the  temper 
of  the  commons,  in  replacing  the  throne  on  its  constitutional  basis 
after  the  rude  encroachments  of  the  long  parliament.  They  declared 
that  there  was  no  legislative  power  in  either  or  both  houses  without 
the  king ;  that  the  league  and  covenant  was  unlawfully  imposed ; 
that  the  sole  supreme  command  of  the  militia,  and  of  all  forces  by 
sea  and  land,  had  ever  been  by  the  laws  of  England  the  undoubted 
right  of  the  crown ;  that  neither  house  of  parliament  could  pretend 
to  it,  nor  could  lawfully  levy  any  war  offensive  or  defensive  against 
his  majesty.  These  last  words  appeared  to  go  to  a  dangerous 
length,  and  to  sanction  the  suicidal  doctrine  of  absolute  non- 
resistance.  They  made  the  law  of  high  treason  more  strict  during 
the  king's  life  in  pursuance  of  a  precedent  in  the  reign  of  Elizabeth. 
They  restored  the  bishops  to  their  seats  in  the  house  of  lords ;  a 
step  which  the  last  parliament  would  never  have  been  induced 
to  take,  but  which  met  with  little  opposition  from  the  present. 
The  remembrance  of  those  tumultuous  assemblages  which  had 
overawed  their  predecessors  in  the  winter  of  1641,  and  at  other 
times,  produced  a  law  against  disorderly  petitions.  This  statute 
provides  that  no  petition  or  address  shall  be.  presented  to  the  king 
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or  either  house  of  parliament  by  more  than  ten  persons ;  nor  shall 
any  one  procure  above  twenty  persons  to  consent  or  set  their  hands 
to  any  petition  for  alteration  of  matters  established  by  law  ia 
church  or  state,  imless  with  the  previous  order  of  three  Justices 
of  the  county,  or  the  major  part  of  the  grand  jury. 

§  17.  Thus  far  the  new  parliament  might  be  said  to  have  acted 
chiefly  on  a  principle  of  repairing  the  breaches  recently  made  in  our 
constitution,  and  of  re-establishing  the  just  boundaries  of  the  execu- 
tive power ;  nor  would  much  objection  have  been  offered  to  their 
measures,  had  they  gone  no  farther  in  the  same  course.  The  act 
for  regulating  corporations  is  much  more  questionable,  and  displayed 
a  determination  to  exclude  a  considerable  portion  of  the  community 
from  their  civil  rights.  It  enjoined  all  magistrates  and  persons 
bearing  offices  of  trust  in  corporations  to  swear  that  they  believed 
it  unlawful,  on  any  pretence  whatever,  to  take  arms  against  the 
king,  and  that  they  abhorred  the  traitorous  position  of  bearing  arms 
by  his  authority  against  his  person,  or  against  those  that  are  com- 
missioned by  him.  They  were  also  to  renounce  all  obligation 
arising  out  of  the  oath  called  the  solemn  league  and  covenant ;  in 
case  of  refusal,  to  be  immediately  removed  from  office.  Those 
elected  in  future  were,  in  addition  to  the  same  oaths,  to  have 
received  the  sacrament  within  one  year  before  their  election  accord- 
ing to  the  rites  of  the  English  church.  These  provisions  struck  at 
the  heart  of  the  presbyterian  party,  whose  strength  lay  in  the  little 
oligarchies  of  corporate  towns,  which  directly  or  indirectly  returned 
to  parliament  a  very  large  proportion  of  its  members.  Yet  it  rarely 
happens  that  a  political  faction  is  crushed  by  the  terrors  of  an  oath. 
Many  of  the  more  rigid  presbyterians  refused  the  conditions  im- 
posed by  this  act ;  but  the  majority  found  pretexts  for  qualifying 
themselves. 

§  18.  It  could  not  yet  be  said  that  this  loyal  assembly  had 
meddled  with  those  safeguards  of  public  liberty  which 'had  been 
erected  by  their  great  predecessors  in  1641.  The  laws  that  Falk- 
land and  Hampden  had  combined  to  provide,  those  bulwarks  against 
the  ancient  exorbitance  of  prerogative,  stood  unscathed ;  threatened 
from  a&r,  but  not  yet  betrayed  by  the  garrison.  But  one  of  these, 
the  bill  for  triennial  parliaments,  wounded  the  pride  of  royalty,  and 
gave  scandal  to  its  worshippers;  not  so  much  on  accoimt  of  its 
object,  as  of  the  securities  provided  against  its  violation.  Bills 
were  accordingly  more  than  once  ordered  to  be  brought  in  for 
repealing  the  triennial  act ;  but  no  further  steps  were  taken  till  the 
king  thought  it  at  length  necessary  in  the  year  1664  to  give  them 
an  intimation  of  his  desires.  The  commons  were  sufficiently  com- 
pliant to  pass  a  bill  for  the  repeal  of  that  which  had  been  enacted 
with  unanimous  consent  in  1641.    The  preamble  recites  the  said 


854  CHARACTSBISnC  OF  THE  PARLIAMENT.       Chap.  XI. 

act  to  have  been  '*  in  derogation  of  Ms  majesty's  just  rights  and 
prerogative  inherent  in  the  imperial  crown  of  this  realm  for  the 
calling  and  assembling  of  parliaments."  The  bill  then  repeals  and 
annuls  every  clause  and  article  in  the  fullest  manner ;  yet,  wi&  an 
inconsistency  not  unusual  in  our  statutes,  adds  a  provision  that 
parliaments  shall  not  in  future  be  intermitted  for  above  three  years 
at  the  most.  This  clause  is  evidently  framed  in  a  different  spirit 
from  the  original  bill,  and  may  be  attributed  to  the  influence  of  that 
party  in  the  house  which  had  begun  to  oppose  the  court,  and 
already  showed  itself  in  considerable  strength.  Thus  the  effect  of 
this  compromise  was  that  the  law  of  the  long  parliament  subsisted 
as  to  its  principle,  without  those  unusual  clauses  which  had  been 
enacted  to  render  its  observance  secure.  The  king  assured  them,  in 
giving  his  assent  to  the  repeal,  that  he  would  not  be  a  day  more 
without  a  parliament  on  that  account.  Some  parties  were  anxious 
to  restore  the  two  great  levers  of  prerogative,  the  courts  of  star- 
chamber  and  high  commission ;  but  it  may  be  questionable  whether, 
even  amidst  the  fervid  loyalty  of  1661,  the  house  of  commons  would 
have  concurred  in  re-establishing  the  star-chamber.  They  had 
taken  marked  precautions  in  passing  an  act  for  the  restoration  of 
ecclesiastical  jurisdiction,  that  it  should  not  be  construed  to  restore 
the  high-commission  court,  or  to  give  validity  to  the  canons  of 
1640,  or  to  enlarge  in  any  manner  the  ancient  authority  of  the 
church.  A  tribunal  still  more  formidable  and  obnoxious  would 
hardly  have  found  favour  with  a  body  of  men  who,  as  their 
behaviour  shortly  demonstrated,  might  rather  be  taxed  with  passion 
and  vindictiveness  towards  a  hostile  faction,  than  a  deliberate 
willingness  to  abandon  their  English  rights  and  privileges. 

§  19.  The  striking  characteristic  of  this  parliament  was  a  zealous 
and  intolerant  attachment  to  the  established  church,  not  losing  an 
atom  of  their  aversion  to  popery  in  their  abhorrence  of  protestant 
dissent.  In  every  former  parliament  since  the  Reformation  the 
country  party  (if  I  may  use  such  a  word,  by  anticipation,  for  those 
gentlemen  of  landed  estates  who  owed  their  seats  to  th^r  provincial 
importance,  as  distinguished  from  courtiers,  lawyers^  and  de- 
pendents on  the  nobility)  had  incurred  with  rigid  churchmen  the 
reproach  of  puHtanical  affections.  They  were  implacable  against 
popery,  but  disposed  to  far  more  indulgence  with  respect  to  non- 
conformity than  the  very  different  maxims  of  Elizabeth  and  her 
successors  would  permit.  Yet  it  is  obvious  that  the  puritan 
commons  of  James  I.  and  the  high-church  commons  of  Charles  II. 
were  composed,  in  a  great  measure,  of  the  same  famiUes,  and 
entirely  of  the  same  classes.  But,  as  the  arrogance  of  the  prelates 
had  excited  indignation,  and  the  sufferings  of  the  scrupulous  clergy 
begotten  sympathy  in  one  age,  so  the  reversed  scenes  of  the  last 
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twenty  years  had  given  to  the  former,  or  their  adherents,  the 
advantage  of  enduring  oppression  with  humility  and  fortitude, 
and  displayed  in  the  latter,  or  at  least  many  of  their  number,  those 
odious  and  malevolent  qualities  which  adversity  had  either  con- 
cealed or  rendered  less  dangerous.  The  gentry,  connected  for  the 
most  part  by  birth  or  education  with  the  episcopal  clergy,  could 
not  for  an  instant  hesitate  between  the  ancient-establishment  and 
one  composed  of  men  whose  eloquence  in  preaching  was  chiefly 
directed  towards  the. common  people,  and  presupposed  a  degree  of 
enthusiasm  in  the  hearer  which  the  higher  classes  rarely  possessed. 
They  dreaded  the  wilder  sectaries,  foes  to  property,  or  at  least  to  its 
political  influence,  as  much  as  to  the  regal  constitution ;  and  not 
mmaturally,  though  without  perfect  fairness,  confounded  the  presby- 
terian  or  moderate  nonconformist  in  the  motley  crowd  of  fanatics, 
to  many  of  whose  tenets  he  at  least  more^  approximated  than  the 
church  of  England  minister, 

§  20.  There  is  every  reason  to  presume,  as  I  have  already  re- 
marked, that  the  king  had  no  intention  but  to  deceive  the  pres- 
byterians  and  their  friends  in  the  convention  parliament  by  his 
declaration  of  October,  1660.  He  proceeded,  after  the  dissolution 
of  that  assembly,  to  fill  up  the  number  of  bishops,  who  had  been 
reduced  to  nine,  but  with  no  further  mention  of  sutiragans,  or  of 
the  council  of ,  presbyters,  which  had  been  announced  in  that 
declaration.  It  would  have  been,  however,  too  flagrant  a  breach  of 
promise  if  some  show  had  not  been  made  of  desiring  a  reconciliation 
on  the  subordinate  details  of  religious  ceremonies  and  the  liturgy. 
This  produced  a  conference  held  at  the  Savoy,  in  May,  1661, 
between  twenty-one  Anglican  and  as  many  presbyterian  divines : 
the  latter  were  called  upon  to  propose  their  objections  ;  it  being  the 
part  of  the  others  to  defend.  They  brought  forward  so  long  a  list 
as  seemed  to  raise  little  hope  of  agreement.  Some  of  these  objec- 
tions to  the  service,  as  may  be  imagined,  were  rather  captious  and 
hypercritical ;  yet  in  many  cases  they  pointed  out  real  defects.  As 
to  ceremonies,  they  dwelt  on  the  same  scruples  as  had  from  the 
beginning  of  Elizabeth's  reign  produced  so  unhappy  a  discordance, 
and  had  become  inveterate  by  so  much  persecution.  The  con- 
ference was  managed  with  great  mutual  bitterness  and  recrimi- 
nation; the  one  party  stimulated  by  vindictive  hatred  and  the 
natural  arrogance  of  power ;  the  other  irritated  by  the  manifest 
design  of  breaking  the  king's  faith,  and  probably  by  a  sense  of 
their  own  improvidence  in  ruining  themselves  by  his  restoration. 
The  chief  blame,  it  cannot  be  dissembled,  ought  to  fall  on  the 
churchmen.  An  opportunity  was  afforded  of  healing,  in  a  very 
great  measure,  that  schism  and  separation  which,  if  they  are  to  be 
believed,  is  one  of  the  worst  evils  that  can  befall  a  Christiian  com- 
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munity.  They  had  it  in  their  power  to  retain,  or  to  expel,  a  yast 
number  of  worthy  and  laborious  ministers  of  the  gospel,  with  whom, 
they  had,  in  their  own  estimation,  no  essential  ground  of  dif- 
ference. The  Savoy  conference  broke  up  in  anger,  each  party  more 
exasperated^ and  more  irreconcilable  than  before.  This  indeed  has 
been  the  usual  consequence  of  attempts  to  bring  men  to  an  under- 
Bta'Qding  on  religious  differences  by  explanation  or  compromise. 

§  21.  A  determination  having  been  taken  to  admit  of  no  exten- 
sive comprehension,  it  was  debated  by  the  government  whether  to 
make  a  few  alterations  in  the  liturgy,  or  to  restore  the  ancient 
service  in  every  particular.  The  former  advice  prevailed,  though 
with  no  desire  or  expectation  of  conciliating  any  scrupulous  persons 
by  the  amendments  introduced.  These  were  by  no  means  nume- 
rous, and  in  some  instances  rather  chosen  in  onler  to  irritate  and 
mock  the  opposite  party  than  from  any  compliance  with  their 
prejudices.  It  is  indeed  very  probable,  from  the  temper  of  the  new 
parliament,  that  they  would  not  have  come  into  more  tolerant  and 
healing  measures.  When  the  act  of  uniformity  was  brought  into 
the  house  of  lords,  it  was  found  not  only  to  restore  all, the  cere- 
monies and  other  matters  to  which  objection  had  been  taken,  but  to 
contain  fresh  clauses  more  intolerable  than  the  rest  to  the  presby- 
terian  clergy.  One  of  these  enacted  that  not  only  every  beneficed 
minister,  but  fellow  of  a  college,  or  even  schoolmaster,  should 
declare  his  unfeigned  assent  and  consent  to  all  and  everything 
contained  in  the  book  of  common  prayer.  These  words,  however 
capable  of  being  eluded  and  explained  away,  as  such  subscriptions 
always  are,  seemed  to  amount,  in  common  use  of  language,  to  a 
complete  approbation  of  an  entire  volume,  such  as  a  man  of  sense 
hardly  gives  to  any  book,  and  which,  at  a  time  when  scrupulous 
persons  were  with  great  difficulty  endeavouring  to  reconcile  them- 
selves to  submission,  placed  a  new  stumblingblock  in  their  way, 
which,  without  absuidoning  their  integrity,  they  found  it  impossible 
to  surmount. 

The  temper  of  those  who  chiefly  managed  church  affairs  at  this 
period  displayed  itself  in  another  innovation  tending  to  the  same 
end.  It  had  been  not  unusual  from  the  very  beginnings  of  our 
Beformation  to  admit  ministers  ordained  in  foreign  protestant 
churches  to  benefices  in  England.  No  re-ordination  had  ever  been 
practised  with  respect  to  those  who  had  received  the  imposition  of 
hands  in  a  regular  church ;  and  hence  it  appears  that  the  church 
of  England,  whatever  tenets  might  latterly  have  been  broached  in 
controversy,  did  not  consider  the  ordination  of  presbyters  invalid. 
Though  such  ordinations  as  had  taken  place  during  the  late 
troubles,  and  by  virtue  of  which  a  great  part  of  the  actual  clergy 
were  in  possession,  were  evidently  irregular,  on  the  supposition 
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that  the  English  episcopal  chtirch  was  then  in  existence,  yet,  if 
the  argument  from  such  great  convenience  as  men  call  necessity 
was  to  prevail,  it  was  surely  worth  while  to  suffer  them  to  pass 
without  question  for  the  present,  enacting  provisions,  if  such  were 
required,  for  the  future.  But  this  did  not  fall  in  with  the  passion 
and  policy  of  the  bishops,  who  found  a  pretext  for  their  worldly 
motives  of  action  in  the  supposed  divine  right  and  necessity  of 
episcopal  succession.  It  was  therefore  enacted  in  the  statute  for 
imiformity  that  no  person  should  hold  any  preferment  in  England 
without  having  received  episcopal  ordination. 

§  22.  The  new  act  of  uniformity  succeeded  to  the  utmost  wishes 
of  its  promoters.  It  provided  that  every  minister  should,  before 
the  feast  of  St.  Bartholomew,  1662,  publicly  declare  his  assent  and 
consent  to  everything  contained  in  the  book  of  common  prayer,  on 
pain  of  being  ipso  facto,  deprived  of  his  benefice.  Though  even  the 
long  parliament  had  reserved  a  fifth  of  the  profits  to  those  who 
were  rejected  for  refusing  the  covenant,  no  mercy  could  be  obtained 
from  the  still  greater  bigotry  of  the  present.  When  the  day  of 
St.  Bartholomew  came,  about  2000  persons  resigned  their  prefer- 
ments rather  than  stain  their  consciences  by  compliance — an  act  to 
which  the  more  liberal  Anglicans,  after  the  bitterness  of  immediate 
passions  had  passed  away,  have  accorded  that  praise  which  is  due 
to  heroic  virtue  in  an  enemy.  It  may  justly  be  said  that  the 
episcopal  clergy  had  set  an  example  of  similar  magnanimity  in 
refusing  to  Uke  the  covenant.  Both  of  them  afford  striking 
contrasts  to  the  pliancy  of  the  English  church  in  the  greater  ques- 
tion of  the  preceding  century,  and  bear  witness  to  a  remarkable 
integrity  and  consistency  of  principle. 

No  one  who  has  any  sense  of  honesty  and  plain  dealing  can 
pretend  that  Charles  did  not  violate  the  spirit  of  his  declarations, 
both  that  from  Breda  and  that  which  he  published  in  October, 
1660.  It  is  idle  to  say  that  those  declarations  were  subject  to  the 
decision  of  parliament,  as  if  the  crown  had  no  sort  of  influence  in 
that  assembly,  nor  even  any  means  of  making  its  inclinations 
known.  He  had  urged  them  to  confirm  the  act  of  indemnity, 
wherein  he  thought  his  honour  and  security  concerned :  was  it 
less  easy  to  obtain,  or  at  least  to  ask  for,  their  concurrence  in  a 
comprehension  or  toleration  of  the  presbyterian  clergy  ?  Yet,  after 
mocking  those  persons  with  pretended  favour,  and  even  offering 
bishoprics  to  some  of  their  number  by  way  of  purchasing  their  de- 
fection, the  king  made  no  effort  to  mitigate  the  provisions  of  the  act 
of  uniformity ;  and  Clarendon  strenuously  supported  them  through 
both  houses  of  parliament.  This  behaviour  in  the  minister  sprang 
from  real  bigotry  and  dislike  of  the  presbyterians ;  but  Charles 
was  mfluenced  by  a  very  different  motive,  which  had  become 
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the   secret  spring  of  all  his  policy.     This  requires  to  be  fully 
explained. 

§  23.  Charles,  during  his  misfortunes,  had  made  repeated  promises 
to  the  pope  and  the  great  catholic  princes  of  relaxing  the  penal  laws 
against  his  subjects  of  that  religion — promises  which  he  well  knew 
to  be  the  necessary  condition  of  their  assistance.  And,  though  he 
never  received  any  succour  which  could  demand  the  performance  of 
these  assurances,  his  desire  to  stand  well  with  France  and  Spain,  as 
well  as  a  sense  of  what  was  really  due  to  the  English  catholics, 
would  have  disposed  him  to  grant  every  indulgence  which  the 
temper  of  his  people  should  permit.  The  laws  were  highly  severe, 
in  some  cases  sanguinary ;  they  were  enacted  in  very  different 
times,  from  plausible  motives  of  distrust,  which  it  would  be  now 
both  absurd  and  ungrateful  to  retain.  The  catholics  had  been  the 
most  strenuous  of  the  late  king's  adherents,  the  greatest  sufferers 
for  their  loyalty.  There  can  be-  no  sort  of  doubt  that  the  king's 
natural  facility,  and  exemption  from  all  prejudice  in  favour  of 
established  laws,  would  have  led  him  to  afford  every  indulgence 
that  could  be  demanded  to  his  catholic  subjects,  many  of  whom 
were  his  companions  or  his  counsellors,  without  any  propensity 
towards  their  religion.  But  it  is  morally  certain  that  during  the 
period  of  his  banishment  he  had  imbibed,  as  deeply  and  seriously 
as  the  character  of  his  mind  would  permit,  a  persuasion  that,  if  any 
scheme  of  Christianity  were  true,  it  could  only  be  foimd  in  the 
bosom  of  an  infallible  church;  though  he  was  never  reconciled, 
according  to  the  formal  profession  which  she  exacts,  till  the  last 
hours  of  his  life.  The  secret,  however,  of  his  inclinations,  though 
disguised  to  the  world  by  the  appearance,  and  probably  sometimes 
more  than  the  appearance,  of  carelessness  and  infidelity,  could  not 
be  wholly  concealed  from  his  court.  Nor  are  there  wanting  proofs 
that  the  protestantism  of  both  the  brothers  was  greatly  suspected 
in  England  before  the  Restoration.  These  suspicions  acquired 
strength  after  the  king's  return,  through  his  manifest  intention  not 
to  marry  a  protestant ;  and  still  more  through  the  presumptuous 
demeanour  of  the  opposite  party,  which  seemed  to  indicate  some 
surer  grounds  of  confidence  than  were  yet  manifest.  The  new 
parliament  in  its  first  session  had  made  it  penal  to  say  that  the 
king  was  a  papist  or  popishly  affected ;  whence  the  prevalence  of 
that  scandal  may  be  inferred. 

Charles  had  no  assistance  to  expect,  in  his  scheme  of  granting  a 
full  toleration  to  the  Roman  faith,  from  his  chief  adviser  Clarendon. 
A  repeal  of  the  sanguinary  laws,  a  reasonable  connivance,  perhaps 
in  some  cases  a  dispensation — to  these  favours  he  would  have 
acceded.  But  in  his  creed  of  policy  the  legal  allowance  of  any  but 
the  established  religion  was  inconsistent  with  public  order,  and  with 
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the  king's  ecclesiastical  prerogative.    This  was  also  a  fixed  principle 
with  the  parliament,  whose  implacable  resentment  towards  the 
sectaries  had  not  inclined  them  to  abate  in  the  least  of  their 
abhorrence  and  apprehension  of  popery.     The  church  of  England, 
distinctly  and  exclusively,  was  their  rallying-point ;   the  crown 
itself  stood  only  second  in  their  affections.  .  The  king,  therefore, 
had  recourse  to  a  more  subtle  and  indirect  policy.    If  the  terms  of 
conformity  had  been  so  far  relaxed  as  to  suffer  the  continuance 
of  the  presby terian  clergy  in  their  benefices,  there  was  every  reason 
to  expect,  from  their  known  disposition,  a  determined  hostility  to 
all  approaches  towards  popery,  and  even  to  its  toleration.    It  was 
therefore  the  policy  of  those  who  had  the  interests  of  that  cause  at 
heart  to  permit  no  deviation  from  the  act  of  uniformity,  to  resist  all 
endeavours  at  a  comprehension  of  dissenters  within  the  pale  of  the 
church,  and  to  make  them  look  up  to  the  king  for  indulgence  in 
their  separate  way  of  worship.     They  were  to  be  taught  that, 
amenable  to  the  same  laws  as  the  Bomanists,  exposed  to  the 
oppression  of  the  same  enemies,  they  must  act  in  concert  for  a 
common  benefit.    The  presbyterian  ministers,  disheartened  at  the 
violence  of  the  parliament,  had  recourse  to  Charles,  whose  affability 
and  fair  promises  they  were  loth  to  distrust,  and  implored  his  dis^ 
pensation  for  their  nonconformity.    The  king,  naturally  irresolute, 
and  doubtless  sensible  that  he  had  made  a  bad  return  to  those  who 
had  contributed  so  much  towards  his  restoration,  was  induced,  at 
the  strong  solicitation  of  lord  Manchester,  to  promise  that  he  would 
issue  a  declaration  suspending  the  execution  of  the  statute  for  three 
months.    Clarendon,  though  he  had  been  averse  to  some  of  the 
rigorous  clauses  inserted  in  the  act  of  uniformity,  was  of  opinion 
that,  once  passed,  it  ought  to  be  enforced  without  any  connivance ; 
and  told  the  king,  likewise,  that  it  was  not  in  his  power  to  preserve 
those  who  did  hot  comply  with  it  from  deprivation.     Yet,  as  the 
king's  word  had  been  given,  he  advised  him  rather  to  issue  such  a 
declaration  than  to^break  his  promise.    But,  the  bishops  vehemently 
remonstrating  against  it,  and  intimating  that  they  would  not  be 
parties  to  a  violation  of  the  law  by  refusing  to  institute  a  clerk 
presented  by  the  patron  on  an  avoidance  for  want  of  coirformity  in 
the  incumbent,  the  king  gave  way,  and  resolved  to  make  no  kind 
of  concession.    It  is  remarkable  that  the  noble  historian  does  not 
seem  struck  at  the  enormous  and  unconstitutional  prerogative  which 
a  proclamation  suspending  the  statute  would  have  assumed. 

§  24.  Instead  of  this  very  objectionable  measure  the  king  accepted 
one  less  arbitrary,  and  more  consonant  to  his  own  secret  policy. 
He  published  a  declaration  in  favour  of  liberty  of  conscience,  for 
which  no  provision  had  been  made,  so  as  to  redeem  the  promises  he 
had  held  forth  at  his  accession.    Adverting  to  these,  he  declared 
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that,  *'as  in  the  first  place  he  had  been  zealous  to  settle  the 
uniformity  of  the  church  of  England  in  discipline,  ceremony,  and 
government,  and  should  ever  constantly  maintain  it,  so,  as  for  what 
concerns  the  penalties  upon  those  who,  living  peaceably,  do  not 
conform  themselves  thereto,  he  should  make  it  his  special  care,  so 
far  as  in  him  lay  without  invading  the  freedom  of  parliament,  to  in- 
cline their  wisdom  next  approaching  sessions  to  concur  with  him  in 
making  some  such  act  for  that  purpose  as  may  enable  him  to 
exercise  with  a  more  universal  satisfaction  that  power  of  dispensic^ 
which  he  conceived  to  be  inherent  in  himu" 

The  aim  of  this  declaration  was  to  obtain  from  parliament  a 
mitigation  at  least  of  all  penal  statutes  in  matters  of  religion,  but 
more  to  serve  the  interests  of  catholic  than  of  protestant  noncon- 
formity. Except,  however,  the  allusion  to  the  dispensing  power, 
which  yet  is  very  moderately  alleged,  there  was  nothing  in  it, 
according  to  our  present  opinions,  that  should  have  created  offence. 
But  the  commons,  on  their  meeting  in  February,  1663,  presented 
an  address  denying  that  any  obligation  lay  on  the  king  by  virtue 
of  his  declaration  from  Breda,  which  must  be  imderstood  to  depend 
on  the  advice  of  parliament,  and  slightly  intimating  that  he  po&- 
sessed  no  such  dispensing  prerogative  as  was  suggested.  Iliey 
strongly  objected  to  the  whole  scheme  of  indulgence,  as  the  means 
of  increasing  sectaries,  and  rather  likely  to  occasion  disturbance 
than  to  promote  peace.  The  king,  undeceived  as  to  ihe  disposition 
of  this  loyal  assembly  to  concur  in  his  projects  of  religious  liberty, 
was  driven  to  more  tedious  and  indirect  courses  in  order  to  compass 
his  end.  He  had  the  mortification  of  finding  that  the  house  of 
commons  had  imbibed,  partly  perhaps  in  c(m8e(|uence  of  this  decla- 
ration, that  jealous  apprehension  of  popery  which  had  caused  so 
much  of  his  father's  ill  fortune.  On  this  topic  the  watchfalness  of 
an  English  parliament  could  never  be  long  at  rest.  The  notorious 
insolence  of  the  Bomish  priests,  who,  proud  of  the  court's  favour, 
disdained  to  respect  the  laws  enough  to  disguise  themselves, 
provoked  an  address  to  the  king  that  they  might  be  sent  out  of  the 
kingdom ;  and  bills  were  brought  in  to  prevent  the  further  growth 
of  popery. 

§  25.  Meanwhile,  the  same  remedy,  so  infallible  in  the  eyes  of 
legislators,  was  not  forgotten  to  be  applied  to  the  opposite  disease 
of  protestant  dissent.  Some  had  believed  that,  all  scruples  of  tender 
conscience  in  the  presbyterian  clergy  being  faction  and  hyjxxarisy, 
they  would  submit  very  quietly  to  the  law,  when  they  found  all 
their  clamour  unavailing  to  obtain  a  dispensation  from  it.  The 
reignation  of  2000  beneficed  ministers  at  once,  instead  of  extorting 
praise,  rather  inflamed  the  resentment  of  their  bigoted  enemies; 
especially  when  they  perceived  that  a  public  and  perpetual  tolera- 
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tion  of  separate  worship  was  favoured  by  part  of  the  court.  Kumours 
of  conspiracy  and  insurrection,  sometimes  false,  but  gaining  credit 
from  the  notorious  discontent  both  of  the  old  commonwealth's 

* 

party,  and  of  many  who  had  never  been  on  that  side,  were  sedulously 
propagated,  in  order  to  keep  up  the  animosity  of  parliament  against 
.the  ejected  clergy ;  and  these  are  recited  as  the  pretext  of  an  act 
passed  in  1664,  for  suppressing  seditious  conventicles  (the  epithet 
being  in  this  place  wantonly  and  unjustly  insulting),  which  inflicted 
on  all  persons  above  the  age  of  sixteen,  present  at  any  religious 
meeting  in  other  manner  than  is  allowed  by  the  practice  of  the 
church  of  England,  where  five  or  more  persons  besides  the  house- 
hold should  be  present,  a  penalty  of  three  months*  imprisonment  for 
the  first  offence,  of  six  for  the  second,  and  of  seven  years'  trans- 
portation for  the  third,  on  conviction  before  a  single  justice  of  peace. 
The  gaols  were  filled,  not  only  with  ministers  who  had  borne  the 
brunt  of  former  persecutions,  but  with  the  laity  who  attended  them ; 
and  the  hardship  was  the  more  grievous,  that,  the  act  being 
ambiguously  worded,  its  construction  was  left  to  a  single  magistrate, 
generally  very  adverse  to  the  accused. 

§  26.  It  is  the  natural  consequence  of  restrictive  laws  to  aggravate 
the  disaffection  which  has  served  as  their  pretext;  and  thus  to 
create  a  necessity  for  a  legislature  that  will  not 'retrace  its  steps  to 
pass  still  onward  in  the  course  of  severity.  In  the  next  session 
accordingly,  held  at  Oxford  in  1665,  on  account  of  the  plague  that 
ravaged  the  capital,  we  find  a  new  and  more  inevitable  blow  aimed 
at  the  fallen  church  of  Calvin.  It  was  enacted  that  all  persons  in 
holy  orders,  who  had  not  subscribed  the  act  of  uniformity,  should 
swear  that  it  is  [notj  unlawful,  upon  any  pretence  whatsoever,  to 
take  anns  against  the  king ;  and  that  they  did  abhor  that  traitorous 
position  of  taking  arms  by  his  authority  against  his  person,  or 
against  those  that  are  commissioned  by  him,  and  would  not  at  any 
time  endeavour  any  alteration  of  government  in  church  or  state. 
Those  who  refused  this  oath  were  not  only  made  incapable  of 
teaching  in  schools,  but  prohibited  from  coming  within  five  miles 
of  any  city,  corporate  town,  or  borough  sending  members  to  par- 
liament. 

This  persecuting  statute  d;d  not  pass  without  the  opposition  of 
the  earl  of  Southampton,  lord  treasurer,  and  other  peers.  But 
archbishop  Sheldon,  and  several  bishops,  strongly  supported  the 
bill,  which  had  undoubtedly  the  sanction  also  of  Clarendon's 
authority.  The  far  greater  number  of  the  nonconforming  clergy 
refused  to  take  the  oath.  Even  if  they  could  have  borne  the 
solemn  assertion  of  the  principles  of  passive  obedience  in  all  possible 
cases,  their  scrupulous  consciences  revolted  from  a  pledge  to  en- 
deavour at  no  kind  of  alteration  in  church  and  state ;  an  engage- 
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ment,  in  its  extended  sense,  irreconcilable  with  their  own  principles 
in  religion,  and  with  the  civil  duties  of  Englishmen.  Yet  to  quit 
the  town  where  they  had  long  been  connected,  and  where  alone 
they  had  friends  and  disciples,  for  a  residence  in  country  villages, 
was  an  exclusion  from  the  ordinary  means  of  subsistence.  The 
church  of  England  had  doubtless  her  provocations  ;  but  she  made 
the  retaliation  much  more  than  commensurate  to  the  injury.  No 
severity,  comparable  to  this  coldblooded  persecution,  had  been 
inflicted  by  the  late  powers,  even  in  the  ferment  and  fury  of  a  civil 
war.  Encouraged  by  this  easy  triumph,  the  violent  party  in  the 
house  of  commons  thought  it  a  good  opportunity  to  give  the  same 
test  a  more  sweeping  application.  A  bill  was  brought  in  imposing 
this  oath  upon  the  whole  nation ;  that  is,  I  presume  (for  I  do  not 
know  that  its  precise  nature  is  anywhere  explained),  on  all  persons 
in  any  public  or  municipal  trust.  This,  however,  was  lost  on  a 
division  by  a  small  majority. 

§  27.  A  joy  so  excessive  and  indiscriminating  had  accompanied 
the  king's  restoration,  that  no  prudence  or  virtue  in  his  government 
could  have  averted  that  reaction  of  popular  sentiment  which  in- 
evitably follows  the  disappointment  of  unreasonable  hope.  What 
then  was  the  discontent  that  must  have  ensued  upon  the  resto- 
ration of  Charles  II.?  The  neglected  cavalier,  the  persecuted 
presbyterian,  the  disbanded  ofiBcer,  had  each  his  grievance;  and 
felt  that  he  was  either  in  a  worse  situation  than  he  had  formerly 
been,  or  at  least  than  he  had  expected  to  be.  Though  there  were 
not  the  violent  acts  of  military  power  which  had  struck  every 
man's  eyes  under  Cromwell,  it  cannot  be  said  that  personal  liberty 
was  secure,  or  that  the  magistrates  had  not  considerable  power 
of  oppression,  and  that  pretty  unsparingly  exercised  towards  those 
suspected  of  disaffection.  The  religious  persecution  was  not  only 
far  more  severe  than  it  was  ever  during  the  commonwealth,  but 
perhaps  more  extensively  felt  than  under  Charles  I.  Though  the 
monthly  assessments  for  the  support  of  the  army  ceased  soon  after 
the  restoration,  several  large  grants  were  made  by  parliament, 
especially  during  the  Dutch  war ;  and  it  appears  that  in  the  first 
seven  years  of  Charles  II.  the  nation  paid  a  far  greater  sum  in 
taxes  than  in  any  preceding  period  of  the  same  duration.  If  then 
the  people  compared  the  national  fruits  of  their  expenditure,  what 
a  contrast  they  found,  how  deplorable  a  falling  off  in  public  honour 
and  dignity  since  the  days  of  the  magnanimous  usurper!^  They 
saw  with  indignation  that  Dunkirk,  acquired  by  Cromwell,  had 
been  cliaffered  away  by  Charles  (a  transaction  justifiable  perhaps 

1  Pepys  observes,  I2tb  Jaly,  166Y,  "how     did,  and  made  all  the  nei^boar  prlnow 
-■rbody  now-a-days  reflect  upon  Oliver     fear  him." 
«mmend  hbn,  what  brave  things  he 
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on  the  mere  balance  of  profit  and'  loss,  but  certainly  derogatory  to 
the  pride  of  a  great  nation) ;  that  a  war,  needlessly  commenced, 
had  been  carried  on  with  much  display  of  bravery  in  our  seamen 
and  their  commanders,  but  no  sort  of  good  conduct  in  the  govern- 
ment ;  and  that  a  petty  northern  potentate,  who  would  have  trembled 
at  the  name  of  the  commonwealth,  had  broken  his  faith  towards  us 
out  of  mere  contempt  of  our  inefficiency.  ^ 

§  28.  These  discontents  were  heightened  by  the  private  conduct 
of  Charles,  if  the  life  of  a  king  can  in  any  sense  be  private,  by  a 
dissoluteness  and  contempt  of  moral  opinion,  which  a  nation  still  in 
the  main  grave  and  religious,  could  not  endure.  The  austere 
character  of  the  last  king  had  repressed  to  a  considerable  degree 
the  common  vices  of  a  court  which  had  gone  to  a  scandalous  excess 
under  James.  But  the  cavaliers  in  general  affected  a  profligacy  of 
manners,  as  their  distinction  from  the  fanatical  party,  which  gained 
ground  among  those  who  followed  the  king's  fortunes  in  exile,  and 
became  more  flagrant  after  the  restoration.  Anecdotes  of  court 
excesses,  which  required  not  the  aid  of  exaggeration,  were  in  daily 
circulation  through  the  coffee-houses ;  those  who  cared  least  about 
the  vice  not  failing  to  inveigh  against  the  scandal.  It  is  in  the 
nature  of  a  limited  monarchy  that  men  should  censure  very  freely 
the  private  lives  of  their  princes,  as  being  more  exempt  from  that 
immoral  servility  which  blinds  itself  to  the  distinctions  of  right  and 
wrong  in  elevated  rank.  And  as  a  voluptuous  court  will  always 
appear  prodigal,  because  all  expense  in  vice  is  needless,  they  had 
the  mortification  of  believing  that  the  public  revenues  were  wasted 
on  the  vilest  associates  of  the  king's  debauchery.  We  are,  however, 
much  indebted  to  the  memory  of  Barbara  duchess  of  Cleveland, 
Louisa  duchess  of  Portsmouth,  and  Mrs.  Eleanor  Gwyn.  We  owe 
a  tribute  of  gratitude  to  the  Mays,  the  Killigrews,  the  Chiffinches, 
and  the  Grammonts.  They  played  a  serviceable  part  in  ridding 
the  kingdom  of  its  besotted  loyalty.  They  saved  our  forefathers 
from  the  star-chamber  and  the  high-commission  court;  they 
laboured  in  their  vocation  against  standing  armies  and  corruption ; 

s  Clarendon,  while  be  admits  these  dis-  not   favourable   to   the   landed   interest. 

contents,  and  complaints  of  the  decay  of  Lady  Sunderland  tells  ns,  in  a  letter  of 

trade,  aaaerts  them  to  be  nnfounded.    No  1681,  that  "  the  manor  of  Worme-Leigbton, 

efttate  could  be  put  up  to  sale  anywhere  which,  when  I  was  married  [1662],  was 

but  a  purchaser  was  foand  for  it :  vol.  ii.  let  for  32002.,  is  now  let  fur  33002."    On 

p.  364.    The  main  question,  however,  is  at  the  other  band,  sir  Josiah  Child  asserts 

what  rate  he  would  purcbaae*   Bents,  be  that  there  were  more  men  on  change  worth 

own^  bad  suddenly  fallen  26  per  cent.,wbich  10,000{.  in  1680  than  there  were  in  1660  . 

caused  a  clamour  against  taxes,  presumed  worth  10002.,  and  that  a  hundred  coaches 

to  be  the  cause  of  it.   But  the  truth  is  that  were  kept  for  one  fonnerly.   Lands  yielded 

wheat,  which  bad  been  at  a  very  high  price  twenty  years'  purchase  which,  when  be  was 

for  a  fiBW  ytpan  Just  before  and  after  the  young,  were  not  worth  above  eight  or  ten. 

restoration,  fell  about  1663 ;  and  there  Is  See  Macpherson's  Annals  of  Commerce,  ad 

no  doubt  thdt  the  reign  oi  Charles  11.  was  a.d.  1660. 

B  2 
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they  pressed  forward  the  great  ultimate  security  of  English  freedom, 
the  expulsion  of  the  house  of  Stuart. 

§  29.  Among  the  ardent  loyalists  who  formed  the  bulk  of  the 
present  parliament,  a  certain  number  of  a  different  class  had  been 
returned,  not  sufficient  of  themselves  to  constitute  a  very  effective 
minority,  but  of  considerable  importance  as  a  nucleus,  round  which 
the  lesser  factions  that  circumstances  should  produce  might  be 
gathered.  Long  sessions,  and  a  long  continuance  of  the  same 
parliament,  have  an  inevitable  tendency  to  generate  a  systematic 
opposition  to  the  measures  of  the  crown,  which  it  requires  all 
vigilance  and  management  to  hinder  from  becoming  too  powerful. 
Nothing  can  more  demonstrate  the  incompatibility  of  the  tory 
system,  which  would  place  the  virtual  and  effective,  as  well  as 
nominal,  administration  of  the  executive  government  in  the  sole 
hands  of  the  crown,  with  the  existence  of  a  representative  assembly, 
than  the  history  of  this  long  parliament  of  Charles  II.  None  has 
ever  been  elected  in  circumstances  so  favourable  for  the  crown, 
none  ever  brought  with  it  such  high  notions  of  prerogative ;  yet  in 
this  assembly  a  party  soon  grew  up,  and  gained  strength  in  every 
successive  year,  which  the  king  could  neither  direct  nor  subdue. 
The  leaders  of  this  parliament  were,  in  general,  very  corrupt  men ; 
but  they  knew  better  than  to  quit  the  power  which  made  them 
worth  purchase.  Thus  the  house  of  commons  matured  and  ex- 
tended to  those  rights  of  inquiring  into  and  controlling  the  manage- 
ment of  public  affairs,  which  had  caused  so  much  dispute  in  former 
times ;  and,  as  the  exercise  of  these  functions  became  more  habitual, 
and  passed  with  little  or  no  open  resistance  from  the  crown,  the 
people  learned  to  reckon  them  unquestionable  or  even  fundamental ; 
and  were  prepared  for  that  more  perfect  settlement  of  the  constitu- 
tion on  a  more  republican  basis,  which  took  place  after  the  revo- 
lution. The  reign  of  Charles  II.,  though  displaying  some  stretches 
of  arbitrary  power,  and  threatening  a  great  deal  more,  was,  in  fact, 
the  transitional  state  between  the  ancient  and  modern  schemes  of 
the  English  constitution ;  between  that  course  of  government  where 
the  executive  power,  so  far  as  executive,  was  very  little  bounded 
except  by  the  laws,  and  that  where  it  can  only  be  carried  on,  even 
within  its  own  province,  by  the  consent  and  co-operation,  in  a 
great  measure,  of  the  parliament. 

§  30.  The  commons  took  advantage  of  the  pressure  which  tbe 
war  with  Holland  brought  on  the  administration,  to  establish  two 
very  important  principles  on  the  basis  of  their  sole  right  of  taxa^ 
tion.  The  first  of  these  was  the  appropriation  of  supplies  to 
limited  purposes.  In  the  session  of  1665  an  enormous  supply,  as 
it  then  appeared,  of  1,250,000^.,  after  one  of  double  that  amoimt 
in  the  preceding  year,  having  been  voted  for  the  Dutch  war, 
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sir  George  Downing,  one  of  the  tellers  of  the  exchequer,  introduced 
into  the  subsidy  bill  a  proviso  that  the  money  raised  by  virtue  of 
that  act  should  be  applicable  only  to  the  purposes  of  the  war. 
Clarendon  inveighed  with  fury  against  this,  as  an  innovation  dero- 
gatory to  the  honour  of  the  crown ;  but  the  king  himself,  having 
listened  to  some  who  persuaded  him  that  the  money  would  be 
advanced  more  easily  by  the  bankers,  in  anticipation  of  the  revenue, 
upon  this  better  security  for  speedy  repayment,  insisted  that  it 
should  not  be  thrown  out.  That  supplies,  granted  by  parliament, 
are  not  only  to  be  expended  for  particular  objects  specified  by 
itself,  became,  from  this  time,  an  undisputed  principle,  recognised 
by  frequent  and  at  length  constant  practice.  It  drew  with  it  the 
necessity  of  estimates  regularly  laid  before  the  house  of  commons ; 
and,  by  exposing  the  management  of  the  public  revenues,  has  given 
to  parliament,  not  only  a  real  and  effective  control  over  an  essential 
branch  of  the  executive  administration,  but,  in  some  measure, 
rendered  them  partakers  in  it. 

§  31.  It  was  a  consequence  of  this  right  of  appropriation  that  the 
house  of  commons  should  be  able  to  satisfy  itself  as  to  the  ex- 
penditure of  their  moneys  in  the  services  for  which  they  were 
voted.  In  the  year  1666,  the  large  cost  and  indiflferent  success  of 
the  Dutch  war  begetting  vehement  suspicions,  not  only  of  profuse- 
ness  but  of  diversion  of  the  public  money  from  its  proper  purposes, 
the  house  appointed  a  committee  to  inspect  the  accounts  of  the 
officers  of  the  navy,  ordnance,  and  stores,  which  were  laid  before 
them,  as  it  appears,  by  the  king's  direction.  This  committee,  after 
some  time,  having  been  probably  found  deficient  in  powers,  and 
particularly  being  incompetent  to  administer  an  oath,  the  house 
determined  to  proceed  in  a  more  novel  and  vigorous  manner ;  and 
sent  up  a  bill,  nominating  commissioners  to  inspect  the  public 
accounts,  who  were  to  possess  full  powers  of  inquiry,  and  to  report 
with  respect  to  such  persons  as  they  should  find  to  have  broken 
their  trust.  Clarendon  opposed  the  bill,  in  the  house  of  lords, 
with  much  of  that  intemperate  warmth  which  distinguished  him, 
and  with  a  contempt  of  the  lower  house  and  its  authority,  as 
imprudent  in  respect  to  his  own  interests  as  it  was  unbecoming 
and  unconstitutional.  The  king  prorogued  parliament  while  the 
measure  was  depending;  but  in  hopes  to  pacify  the  house  of 
commons,  promised  to  issue  a  commission  under  the  great  seal  for 
the  examination  of  public  accountants ;  an  expedient  which  «was 
not  likely  to  bring  more  to  light  than  suited  his  purpose.  But  it 
does  not  appear  that  this  royal  commission,  though  actually 
prepared  and  sealed,  was  ever  carried  into  effect ;  for  in  the  ensuing 
session,  the  great  miidster's  downfall  having  occurred  in  the  mean 
time,  the  house  of  commons  brought  forward  again  their  bill,  which 
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passed  into  a  law.  It  invested  the  commissioners  therein  nominated 
with  very  extensive  and  extraordinary  powers,  both  as  to  auditing 
public  accounts  and  investigating  the  frauds  that  had  taken  place 
in  the  expenditure  of  money  and  employment  of  stores.  They  were 
to  examine  upon  oath,  to  summon  inquests  if  they  thought  fit,  to 
commit  persons  disobeying  their  orders  to  prison  without  bail,  to 
determine  finally  on  the  charge  and  discharge  of  all  accountants ; 
the  barons  of  the  exchequer,  upon  a  certificate  of  their  judgment, 
were  to  issue  process  for  recovering  money  to  the  king*s  use,  as 
if  there  had  been  an  immediate  judgment  of  their  own  court. 
Eeports  were  to  be  made  of  the  commissioners'  proceedings  from 
time  to  time  to  the  king  and  to  both  houses  of  parliament.  None 
of  the  commissioners  were  members  of  either  house.  The  king,  as 
may.  be  supposed,  gave  way  very  reluctantly  to  this  interference 
with  his  expenses.  It  brought  to  light  a  great  deal  of  abuse  and 
misapplication  of  the  public  revenues,  and  contributed  doubtless  in 
no  small  degree  to  destroy  the  house's  confidence  in  the  integrity  of 
government,  and  to  promote  a  more  jealous  watchfulness  of  the 
king's  designs.  At  the  next  meeting  of  parliament,  in  October, 
1669,  sir  George  Carteret,  treasurer  of  the  navy,  was  expelled  the 
house  for  issuing  money  without  legal  warrant. 

§  32.  Sir  Edward  Hyde,  whose  influence  had  been  almost 
annihilated  in  the  last  years  of  Charles  I.  through  the  inveterate 
hatred  of  the  queen  and  those  who  surrounded  her,  acquired  by 
degrees  the  entire  confidence  of  the  young  king,  and  baffled  all  the 
intrigues  of  his  enemies.  Guided  by  him,  in  all  serious  matters, 
during  the  latter  years  of  his  exile,  Charles  followed  his  counsels 
almost  implicitly  in  the  difficult  crisis  of  the  restoration.  The 
office  of  chancellor  and  the  title  of  earl  of  Clarendon  were  the  proofs 
of  the  king's  favour ;  but  in  effect,  through  the  indolence  and  ill 
health  of  Southampton,  as  well  as  their  mutual  friendship,  he  was 
the  real  minister  of  the  crown.  By  the  clandestine  marriage  of  his 
daughter  with  the  duke  of  York,  he  changed  one  brother  from  an 
enemy  to  a  sincere  and  zealous  friend,  without  forfeiting  the  esteem 
and  favour  of  the  other.  And  though  he  was  wise  enough  to  dread 
the  invidiousness  of  such  an  elevation,  yet  for  several  years  it  by 
no  means  seemed  to  render  his  influence  less  secure. 

Both  in  their  characters,  however,  and  turn  of  thinking,  there  was 
BO  little  conformity  between  Clarendon  and  his  master,  that  the 
continuance  of  his  ascendency  can  only  be  attributed  to  the  power 
of  early  habit  over  the  most  thoughtless  tempers.  But  it  rarely 
happens  that  kings  do  not  ultimately  shake  off  these  fetters,  and 
release  themselves  from  the  sort  of  subjection  which  they  feel  in 
acting  always  by  the  same  advisers.  Charles,  acute  himself  and 
cool-headed,  could  not  fail  to  discover  the  passions  and  prejudices 
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of  his  minister,  .even  if  he  had  wanted  the  suggestion  of  others  who, 
without  reasoning  on  such  broad  principles  as  Clarendon,  were 
perhaps  his  superiors  in  judging  of  temporary  business.  He  wished 
too,  as  is  common,  to  depreciate  a  wisdom,  and  to  suspect  a  virtue, 
which  seemed  to  reproach  his  own  vice  and  folly.  Nor  had 
Clarendon  spared  those  remonstrances  against  the  king's  course  of 
life  which  are  seldom  borne  without  impatience  or  resentment.  He 
was  strongly  suspected  by  the  king  as  well  as  his  courtiers  (though, 
according  to  his  own  account,  without  any  reason)  of  having 
promoted  the  marriage  of  Miss  Stewart  with  the  duke  of  Richmond. 
But  above  all  he  stood  in  the  way  of  projects  which,  though  still 
probably  unsettled,  were  floating  in  the  king's  mind.  No  one  was 
more  zealous  to  uphold  the  prerogative  at  a  height  where  it  must 
overtop  and  chill  with  its  shadow  the  privileges  of  the  people.  No 
one  was  more  vigilant  to  limit  the  functions  of  parliament,  or  more 
desirous  to  see  them  confiding  and  submissive.  But  there  were 
landmarks  which  he  could  never  be  brought  to  transgress.  He 
would  prepare  the  road  for  absolute  monarchy,  but  not  introduce 
it ;  he  would  assist  to  batter  down  the  walls,  but  not  to  march  into 
the  town.  His  notions  of 'what  the  English  constitution  ought  to 
be  appear  evidently  to  have  been  derived  from  the  times  of  Elizabeth 
and  James  L,  to  which  he  frequently  refers  with  approbation.  In 
the  history  of  that  age  he  found  much  that  could  not  be  reconciled 
to  any  liberal  principles  of  government.  But  there  were  two  things- 
which  he  certainly  did  not  find — a  revenue  capable  of  meeting  an 
extraordinary  demand  without  parliamentary  supply,  and  a  standing 
army.  Hence  he  took  no  pains,  if  he  did  not  even,  as  is  asserted 
by  Burnet,  discourage  the  proposal  of  others,  to  obtain  such  a  fixed 
annual  revenue  for  the  king  on  the  restoration  as  would  have 
rendered  it  very  rarely  necessary  to  have  recourse  to  parliament, 
and  did  not  advise  the  keeping  up*  any  part  of  the  army.  That  a 
few  troops  were  retained  was  owing  to  the  duke  of  York.  Nor  did 
he  go  the  length  that  was  expected  in  procuring  the  repeal  of  all 
the  ]aws  that  had  been  enacted  in  the  long  parliament. 

These  omissions  sank  deep  in  Charles's  heart,  especially  when  he 
foimd  that  he  had  to  deal  with  an  unmanageable  house  of  commons, 
and  must  fight  the  battle  for  arbitrary  power ;  which  might  have 
been  achieved,  he  thought,  without  a  struggle  by  his  minister. 
There  was  still  less  hope  of  obtaining  any  concurrence  from 
Clarendon  in  the  king's  designs  as  to  religion.  Though  he  does  not 
once  hint  at  it  in  his  writings,  there  can  be  little  doubt  that  he 
must  have  suspected  his  master's  inclinations  towards  the  church  of 
Borne.  The  duke  of  Yor^  considered  this  as  the  most  likely  cause 
of  his  remissness  in  not  sufficiently  advancing  the. prerogative.  He 
was  always  opposed  to  the  various  schemes  of  a  general  indulgence 
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towards  popery,  not  only  from  his  strongly  protestant  principles 
and  his  dislike  of  all  toleration,  but  from  a  prejudice  against  the 
body  of  the  English  catholics,  whom  he  thought  to  arrogate  more 
on  the  ground  of  merit  than  they  could  claim.  That  interest,  so 
powerful  at  court,  was  decidedly  hostile  to  the  chancellor ;  for  the 
.duke  of  York,  who  strictly  adhered  to  him,  if  he  had  not  kept  his 
change  of  religion  wholly  secret,  does  not  seem  to  have  hitherto 
formed  any  avowed  connexion  with  the  popish  party. 

§  33.  This  estrangement  of  the  king's  fEtvour  is  sufficient  to 
account  for  Clarendon's  loss  of  power;  but  his  entire  ruin  was 
rather  accomplished  by  a  strange  coalition  of  enemies,  which  his 
virtues,  or  his  errors  and  infirmities,  had  brought  into  union.  The 
cavaliers  hated  him  on  account  of  the  act  of  indemnity,  and  the 
presbyterians  for  that  of  uniformity.  Yet  the  latter  were  not  in 
general  so  eager  in  his  prosecution  as  the  others.  But  he  owed 
great  part  of  the  severity  with  which  he  was  treated  to  his  own 
pride  and  ungovernable  passionateness,  by  which  he  had  rendered 
very  eminent  men  in  the  house  of  commons  implacable,  and  to  the 
language  he  had  used  as  to  the  dignity  and  privileges  of  the  house 
itself.  A  sense  of  this  eminent  person's  great  talents  as  well  as 
general  integrity  and  conscientiousness  on  the  one  hand,  an  indig- 
nation at  the  king's  ingratitude  and  the  profligate  counsels  of  those 
who  supplanted  him  on  the  other,  have  led  most  writers  to  overlook 
his  faults  in  administration,  and  to  treat  all  the  articles  of  accusation 
against  him  as  frivolous  or  unsupported.  It  is  doubtless  impossible 
to  justify  the  charge  of  high  treason  on  which  he  was  impeached ; 
but  there  are  matters  that  never  were  or  could  be  disproved ;  and 
our  own  knowledge  enables  us  to  add  such  grave  accusations  as 
must  show  Clarendon's  unfitness  for  the  government  of  a  free 
country.  ,    • 

§  34.  1.  It  is  the  fourth  article  of  his  impeachment  that  he 
**  advised  and  procured  divers  of  his  majesty's  subjects  to  be 
imprisoned  against  law,  in  remote  islands,  garrisons,  and  other 
places,  thereby  to  prevent  them  from  the  benefit  of  the  law,  and  to 
produce  precedents  for  the  imprisoning  any  other  of  his  majesty's 
subjects  in  like  manner."  This  was  undoubtedly  true.  There  was 
some  ground  for  apprehension  on  the  part  of  the  government  from 
those  bold  spirits  who  had  been  accustomed  to  revolutions,  and 
drew  encouragement  from  the  vices  of  the  court  and  the  embarrass- 
ments of  the  nation.  Ludow  and  Algernon  Sidney,  about  the  year 
1665,  had  projected  an  insurrection,  the  latter  soliciting  Louis  XIV. 
and  -the  pensionary  of  Holland  for  aid.  Many  officers  of  the  old 
army,  Wildham,  Creed,  and  others,  suspected,  perhaps  justly,  of 
such  conspiracies,  had  been  illegally  detained  in  prison  for  several 
— -^rs,  and  only  recovered  their  liberty  on  Clarendon's  dismissal.   He 
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had  too  much  encouraged  the  hateful  race  of  infonners,  though  he 
admits  that  it  had  grown  a  trade  by.  which  men  got  money,  and 
that  many  were  committed  on  slight  grounds.  Thus  colonel 
Hutchinson  died  in  the  close  confinement  of  a  remote  prison,  far 
more  probably  on  account  of  his  share  in  the  death  of  Charles  I., 
from  which  the  act  of  indemnity  had  discharged  him,  than  any 
just  pretext  of  treason.  It  was  difficult  to  obtain  a  habeas  corpus 
from  some  of  the  judges  in  this  reign.  But  to  elude  that  provision 
by  removing  men  out  of  the  kingdom  was  such  an  offence  against 
the  constitution  as  may  be  thought  enough  to  justify  the  impeach- 
ment of  any  minister. 

2.  The  first  article,  and  certainly  the  most  momentous,  asserts, 
"  that  the  earl  of  Clarendon  hath  designed  a  standing  army  to  be 
raised,  and  to  govern  the  kingdom  thereby,  and  advised  the  king  to 
dissolve  this  present  parliament,  to  lay  aside  all  thoughts  of  parlia- 
ments for  the  future,  to  govern  by  a  military  power,  and  to  maintain 
the  same  by  free  quarter  and  contribution."  This  was  prodigiously 
exaggerated ;  yet  there  was  some  foundation  for  a  part  of  it.  In 
the  disastrous  summer  of  1667,  when  the  Dutch  fleet  had  insulted 
our  coasts  and  burned  our  ships  in  the  Medway,  the  exchequer 
being  empty,  it  was  proposed  in  council  to  call  together  immediately 
the  parliament,  which  then  stood  prorogued  to  a  day  at  the  distance 
of  some  months.  Clarendon,  who  feared  the  hostility  of  the  house 
of  commons  towards  himself,  and  had  pressed  the  king  to  dissolve 
it,  maintained  that  they  could  not  legally  be  summoned  before  the 
day  fixed;  and,  with  a  strange  inconsistency,  attaching  more 
importance  to  the  formalities  of  law  than  to  its  essence,  advised 
that  the  counties  where  the  troops  were  quartered  should  be  called 
upon  to  send  in  provisions,  and  those  where  there  were  no  troops  to 
contribute  money,  which  should  be  abated  out  of  the  next  taxes. 
And  he  admits  that  he  might  have  used  the  expression  of  raising 
contributions,  as  in  the  late  civil  war.  Ihis  unguarded  and 
unwarrantable  language,  thrown  out  at  the  council-table  where 
some  of  his  enemies  were  sitting,  soon  reached  the  ears  of  the 
commons,  and,  mingled  up  with  the  usual  misrepresentations  of 
fiaK^tion,  was  magnified  into  a  charge  of  high  treason. 

3.  The  eleventh  article  charged  lord  Clarendon  with  having 
advised  and  effected  the  sale  of  Dunkirk  to  the  French  king,  being 
part  of  his  majesty's  dominions,  for  no  greater  value  than  the* 
ammunition,  artillery,  and  stores  were  worth.  The  latter  part  is 
generally  asserted  to  be  false.  The  sum  received  is  deemed  the 
utmost  that  Louis  would  have  given,  who  thought  he  had  made  a 
close  bargain.  But  it  is  very  difficult  to  reconcile  what  Clarendon 
asserts  in  his  defence,  and  much  more  at  length  in  his  Life  (that 
the  business  of  Dunkirk  was  entirely  decided,  before  he  had  any- 
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thing  to  do  in  it,  by  the  advice  of  Albemarle  and  Sandwich),  with 
the  letters  of  d'Estrades,  the  negotiator  in  this  transaction  on  the 
part  of  France.  In  these  letters,  written  at  the  time  of  Louis  XIY., 
Clarendon  certainly  appears  not  only  as  the  person  chiefly  concerned, 
but  as  representing  himself  almost  the  only  one  of  the  council 
&vourable  to  the  measure,  and  having  to  overcome  the  decided 
repugnance  of  Southampton,  Sandwich,  and  Albemarle.  I  cannot 
indeed  see  any  other  explanation  than  that  he  magnified  the 
obstacles  in  the  way  of  this  treaty,  in  order  to  obtain  better  terms ; 
a  management  not  very  unusual  in  diplomatical  dealing,  but,  in  the 
degree  at  least  to  which  he  carried  it,  scarcely  reconcilable  with  the 
good  faith  we  should  expect  from  this  minister.  For  the  transaction 
itself,  we  can  hardly  deem  it  honourable  or  politic.  The  expense 
of  keeping  up  Dunkirk,  though  not  trifling,  would  have  been 
willingly  defrayed  by  parliament ;  and  could  not  well  be  pleaded 
by  a  government  which  had  just  encumbered  itself  with  the  useless 
burthen  of  Tangier.  That  its  possession  was  of  no  great  direct 
value  to  England  must  be  confessed ;  but  it  was  another  question 
whether  it  ought  to  have  been  surrendered  into  the  hands  of 
France. 

4.  This  close  connexion  with  France  is  indeed  a  great  reproach  to 
Clarendon's  policy,  and  was  the  spring  of  mischiefs  to  which  he 
contributed,  and  which  he  ought  to  have  foreseen.  The  capital 
misdemeanour  that  he  committed  in  this  relation  with  France  was 
the  clandestine  solicitation  of  pecuniary  aid  for  the  king.  He  first 
taught  a  lavish  prince  to  seek  the  wages  of  dependence  in  a  foreign 
power,  to  elude  the  control  of  parliament  by  the  help  of  French 
money.  The  purpose  for  which  this  aid  was  asked,  the  succour  of 
Portugal,  might  be  fair  and  laudable ;  but  the  precedent  was  most 
base,  dangerous,  and  abominable.  A  king  who  had  once  tasted  the 
sweets  of  dishonest  and  clandestine  lucre  would,  in  the  words  of 
the  poet,  be  no  more  capable  afterwards  of  abstaining  from  it  than 
a  dog  from  his  greasy  offal. 

§  35.  These  are  the  errors  of  Clarendon's  political  life ;  which, 
besides  his  notorious  concurrence  in  all  measures  of  severity  and 
restraint  towards  the  nonconformists,  tend  to  diminish  our  respect 
for  his  memory,  and  to  exclude  his  name  from  that  list  of  great  and 
wise  ministers  where  some  are  willing  to  place  him  near  the  head. 
If  I  may  seem  to  my  readers  less  favourable  to  so  eminent  a  person 
than  common  history  might  warrant,  it  is  at  least  to  be  said  that 
I  have  formed  my  decision  from  his  own  recorded  sentiments,  or 
from  equally  undisputable  sources  of  authority.  But  the  manifest 
profligacy  of  those  who  contributed  most  to  his  ruin,  and  the 
measures  which  the  court  took  soon  afterwards,  have  rendered  his 
administration  comparatively  honourable,  and  attached  veneration 
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to  his  memory.  We  are  unwilling  to  believe  that  there  was  any- 
thing to  censure  in  a  minister  whom  Buckingham  persecuted,  and 
against  whom  Arlington  intrigued. 

§  36.  An  eminent  characteristic  of  Clarendon  had  been  his  firmness, 
called  indeed  by  most  pride  and  obstinacy,  which  no  circumstances, 
no  perils,  seemed  likely  to  bend.  But  his  spirit  sunk  all  at  once  with 
his  fortune.  Clinging  too  long  to  office,  and  cheating  himself  against 
all  probability  with  a  hope  of  his  master's  kindness  when  he  had 
lost  his  confidence,  he  forgot  that  dignified  philosophy  which 
ennobles  a  voluntary  retirement,  that  stern  courage  which  innocence 
ought  to  inspire ;  and,  hearkening  to  the  king's  treacherous  counsels, 
fled  before  his  enemies  into  a  foreign  country.  Though  the  impeach- 
ment, at  least  in  the  point  of  high  treason,  cannot  be  defended,  it 
is  impossible  to  deny  that  the  act  of  banishment,  under  the 
circumstances  of  his  flight,  was  capable,  in  the  main,  of  full 
justification.  In  an  ordinary  criminal  suit,  a  process  of  outlawry 
goes  against  the  accused  who  flies  from  justice ;  and  his  neglect  to 
appear  within  a  given  time  is  equivalent,  in  cases  of  treason  or 
felony,  to  a  conviction  of  the  offence;  can  it  be  complained  of, 
that  a  minister  of  state,  who  dares  not  confront  a  parliamentary 
impeachment,  should  be  visited  with  an  analogous  penalty  ?  But, 
whatever  injustice  and  violence  may  be  found  in  this  prosecution, 
it  established  for  ever  the  right  of  impeachment,  which  the  discredit 
into  which  the  long  parliament  had  fallen  exposed  to  some  hazard ; 
the  strong  abettors  of  prerogative,  such  as  Clarendon  himself,  being 
inclined  to  dispute  this  responsibility  of  the  king's  advisers  to 
parliament.  The  commons  had,  in  the  preceding  session,  sent  up 
an  impeachment  against  lord  Mordaunt,  upon  charges  of  so  little 
public  moment,  that  they  may  be  suspected  of  having  chiefly  had 
in  view  tfie  assertion  of  this  important  privilege.  It  was  never 
called  in  question  from  this  time ;  and  indeed  .they  took  care  during 
the  remainder  of  this  reign  that  it  should  not  again  be  endangered 
by  a  paucity  of  precedents. 

§  37.  The  period  between  the  .fall  of  Clarendon  in  1667  and  the 
commencement  of  lord  Danby's  administration  in  1673  is  generally 
reckoned  one  of  the  most  disgraceful  in  the  annals  of  our  monarchy. 
This  was  the  age  of  what  is  usually  denominated  the  Cabal  adminis- 
tration, from  the  five  initial  letters  of  sir  Thomas  Clifibrd,  first 
commissioner  of  the  treasury,  afterwards  lord  Clifford  and  high 
treasurer ;  the  earl  of  Arlington,  secretary  of  state ;  the  duke  of 
Buckingham ;  lord  Ashley,  chancellor  of  the  exchequer,  afterwards 
earl  of  Shaftesbury  and  lord  chancellor ;  and,  lastly,  the  duke  of 
Lauderdale.  Yet,  though  the  counsels  of  these  persons  soon  became 
extremely  pernicious  and  dishonourable,  it  must  be  admitted  that 
the  first  measures  after  the  banishment  of  Clarendon,  both  in 
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domestic  and  foreign  policy,  were  highly  praiseworthy.  Bridgemany 
who  succeeded  the  late  chancellor  in  the  custody  of  the  great  seal, 
with  the  assistance  of  chief  baron  Hale  and  bishop  Wilkins,  and  at 
the  instigation  of  Buckingham,  who,  careless  about  every  religion, 
was  from  humanity  or  politic  motives  friendly  to  the  indulgence  of 
all,  laid  the  foundations  of  a  treaty  with  the  nonconformists,  on  the 
basis  of  a  comprehension  for  the  presbyterians,  and  a  toleration  for 
the  rest.  They  had  nearly  come,  it  is  said,  to  terms  of  agreement, 
so  that  it  was  thought  time  to  intimate  their  design  in  a  speech 
from  the  throne.  But  the  spirit  of  1662  was  still  too  powerful  in 
the  commons ;  and  the  friends  of  Clarendon,  whose  administration 
this  change  of  counsels  seemed  to  reproach,  taking  a  warm  part 
against  all  indulgence,  a  motion,  that  the  king  be  desired  to  send 
for  such  persons  as  he  should  think  fit  to  make  proposals  to  hixn  in 
order  to  the  uniting  of  his  protestant  subjects,  was  nlegatived  by 
176  to  70.  They  proceeded,  by  almost  an  equal  majority,  to 
continue  the  bill  of  1664,  for  suppressing  seditious  conventicles; 
which  failed,  however,  for  the  present,  in  consequence  of  the  sudden 
prorogation. 

§  38.  But  whatever  difference  of  opinion  might  at  that  time 
prevail  with  respect  to  this  tolerant  disposition  of  the  new  govern- 
ment, there  was  none  as  to  their  great  measure  in  external  policy, 
the  triple  alliance  with  Holland  and  Sweden.  A  considerable  and 
pretty  sudden  change  had  taken  place  in  the  temper  of  the  English 
people  towards  France.  The  national  prejudices,  from  the  accession 
of  Elizabeth  to  the  restoration,  ran  far  more  against  Spain ;  and  it  is 
not  surpi:ising  that  the  apprehensions  of  that  ambitious  monarchy, 
which  had  been  very  just  in  the  age  of  Philip  II.,  should  have 
lasted  longer  than  its  ability  or  inclination  to  molest  us.  But  the 
rapid  declension  of  Spain  after  the  peace  of  the  Pyrenees,  and  the 
towering  ambition  of  Louis  XIV.,  master  of  a  kingdom  intrinsically 
so  much  more  formidable  than  its  rival,  manifested  that  the  balance 
of  power  in  Europe,  and  our  own  immediate  security,  demanded  a 
steady  opposition  to  the  aggrandisement  of  one  monarchy,  and  a 
regard  to  the  preservation  of  the  other.  These  indeed  were  rather 
considerations  for  statesmen  than  for  the  people;  but  Louis  was 
become  unpopular  both  by  his  acquisition  of  Dunkirk  at  the  expense, 
as  it  was  thought,  of  our  honour,  and  much  more  deservedly  by  his 
shuffling  conduct  in  the  Dutch  war,  and  union  in  it  with  our 
adversaries.  Nothing,  therefore,  gave  greater  satisfaction  in  England 
than  the  triple  alliance,  and  consequent  peace  of  Aix  la  Chapelle, 
which  saved  the  Spanish  Netherlands  from  absolute  conquest, 
though  not  without  important  sacrifices. 

§  39.  Charles  himself  meanwhile  by  no  means  partook  in  this 
common  jealousy  of  France.    He  had,  from  the  time  of  his  restora- 
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tion,  entered  into  close  relations  with  that  power,  which  a  short 
period  of  hostility  had  interrupted  without  leaving  any  resentment 
in  his  mind.  It  is  now  known  that,  while  his  minister  was 
negotiating  at  the  Hague  for  the  triple  alliance,  he  had  made  over- 
tures for  a  clandestine  treaty  with  Louis,  through  his  sister  the 
duchess  of  Orleans,  the  duke  of  Buckingham,  and  the  French 
ambassador  Rouvigny. 

Charles  II.  was  not  of  a  temperament  to  desire  arbitrary  power, 
either  through  haughtiness  and  conceit  of  his  station,  which  he  did 
not  greatly  display,  or  through  the  love  of  taking  into  his  own 
hands  the  direction  of  public  affairs,  about  which  he  was  in  general 
pretty  indifferent.  He  did  not  wish,  as  he  told  Lord  Essex,  to  sit 
like  a  Turkish  sultan,  and  sentence  men  to  the  bowstring,  but  could 
not  bear  that  a  set  of  fellows  should  inquire  into  his  conduct,  pis 
aim,  in  fact,  was  liberty  rather  than  power ;  it  was  that  immimity 
from  control  and  censure  in  which  men  of  his  character  place  a 
great  part  of  their  happiness.  For  some  years  he  had  cared 
probably  very  little  about  enhancing  his  prerogative,  content  with 
the  loyalty,  though  not  quite  with  the  liberality,  of  his  parliament. 
And  had  he  not  been  drawn,  against  his  better  judgment,  into  the 
war  with  Holland,  this  harmony  might  perhaps  have  been  protracted 
a  good  deal  longer.  But  the  vast  expenditure  of  that  war,  produc- 
ing little  or  no  decisive  success,  and  coming  unfortunately  at  a 
time  when  trade  was  not  very  thriving,  and  when  rents  had 
considerably  fallen,  exasperated  all  men  against  the  prodigality  of 
the  court,  to  which  they  might  justly  ascribe  part  of  their  burthens, 
and,  with  the  usual  miscalculations,  believed  that  much  more  of 
them  was  due.  Hence  the  bill  appointing  commissioners  of  public 
account,  so  ungrateful  to  the  king,  whose  personal  reputation  it  was 
likely  to  affect,  and  whose  favourite  excesses  it  might  tend  to 
restrain. 

He  was  almost  equally  provoked  by  the  licence  of  his  people's 
tongues.  A  court  like  that  of  Charles  is  the  natural  topic  of  the 
idle,  as  well  as  the  censorious.  An  administration  so  ill  conducted 
could  not  escape  the  remarks  of  a  well-conducted  and  intelligent 
city.  Those  who  stood  nearest  to  the  king  were  not  backward  to 
imitate  his  discontent  at  the  privileges  of  his  people  and  their 
representatives.  The  language  of  courtiers  and  court  ladies  is 
always  intolerable  to  honest  men,  especially  that  of  such  courtiers 
as  surrounded  the  throne  of  Charles  II.  It  is  worst  of  all  amidst 
public  calamities,  such  as  pressed  very  closely  on  one  another  in  a 
part  of  his  reign — the  awful  pestilence  of  1665,  the  still  more  ruinous 
fire  of  1666,  the  fleet  burned  by  the  Dutch  in  the  Medway  next 
summer.  No  one  could  reproach  the  king  for  outward  inactivity 
or  indifference  during  the  great  fire.     But  there  were  some,  as 
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Clarendon  tells  us,  who  presumed  to  assure  him  "  that  this  was  the 
greatest  blessing  that  God  had  ever  conferred  on  him,  Jiis  restoration 
only  excepted;  for  the  walls  and  gates  being  now  burned  and 
thrown  down  of  that  rebellious*  city,  which  was  always  an  enemy 
to  the  crown,  his  majesty  would  never  suffer  them  to  repair  and 
build  them  up  again,  to  be  a  bit  in  his  mouth  and  a  bridle  upon  his 
neck ;  but  would  keep  all  open,  that  his  troops  might  enter  upon 
them  whenever  he  thought  it  necessary  for  his  service,  there  being 
no  other  way  .to  govern  that  rude  multitude  but  by  force."  It 
seems  probable  that  this  loose  and  profligate  way  of  speaking  gave 
rise,  in  a  great  degree,  to  the  suspicion  that  the  city  had  been 
purposely  burned  by  those  who  were  more  enemies  to  religion  and 
liberty  than  to  the  court.  The  papists  stood  ready  to  bear  the 
infamy  of  every  unproved  crime  ;  and  a  conmiittee  of  the  house  of 
commons  collected  evidence  enough  for  those  who  were  already 
convinced  that  London  had  been  burned  by  that  obnoxious  sect. 

The  retention  of  the  king's  guards  had  excited  some  jealousy, 
though  no  complaints  seem  to  have  been  made  of  it  in  parliament ; 
but  the  sudden  levy  of  a  considerable  force  in  1667,  however  founded 
upon  a  very  plausible  pretext  from  the  circumstances  of  the  war, 
lending  credit  to  these  dark  surmises  of  the  court's  sinister  designs, 
gave  much  greater  alarm.  •  The  commons,  summoned  together  in 
July,  instantly  addressed  the  king  to  disband  his  army  as  soon 
as  the  peace  should  be  made. 

This  change  in  public  sentiment  gave  warning  to  Charles  that  he 
could  not  expect  to  reign  with  as  little  trouble  as  he  had  hitherto 
experienced;  and  doubtless  the  recollection  of  his  father's  history 
did  not  contribute  to  cherish  the  love  he  sometimes  pretended  for 
parliaments.  His  brother,  more  reflecting,  and  more  impatient  of 
restraint  on  royal  authority,  saw  with  still  greater  clearness  than 
the  king  that  they  could  only  keep  the  prerogative  at  its  desired 
height  by  means  of  intimidation.  A  regular  army  was  indis- 
pensable ;  but  to  keep  up  an  army  in  spite  of  parliament,  or  to 
raise  money  for  its  support  without  parliament,  was  a  very  difficult 
undertaking.  It  seemed  necessary  to  call  in  a  more  powerful  arm 
than  their  own ;  and,  by  establishing  the  closest  union  with  the 
king  of  France,  to  obtain  either  military  or  pecuniary  succours  from 
him,  as  circumstances  might  demand.  But  there  was  another  and 
not  less  imperious  motive  for  a  secret  treaty.  The  king,  as  has  been 
said,  though  little  likely,  from  the  tenor  of  his  life,  to  feel  very  strong 
and  lasting  impressions  of  religion,  had  at  times  a  desire  to  testify 
publicly  his  adherence  to  the  Komish  conmiunion.  The  duke  of 
York  had  come  more  gradually  to  change  the  faith  in  which  he  was 
r^ucated.  He  describes  it  as  the  result  of  patient  and  anxious 
iry ;  nor  would  it  be  possible  therefore  to  fix  a  precise  date  for 
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his  conversion,  which  seems  to  have  been  not  fully  accomplished 
till  after  the  restoration.  He  however  continued  in  conformity  to 
the  church  of  England,  till,  on  discovering  that  the  catholic  religion 
exacted  an  outward  communion,  which  he  had  fancied  not  indis- 
pensable, he  became  more  uneasy  at  the  restraint  that  policy 
imposed  on  him.  This  led  to  a  conversation  with  the  king,  and  to 
a  close  union  with  Clifford  and  Arlington,  from  whom  he  had  stood 
aloof  on  account,  of  their  animosity  against  Clarendon.  The  king 
and  duke  held  a  consultation  with  those  two  ministers,  and  with 
lord  Arundel  of  Wardour,  on  the  25th  of  January,  1669,  to  discuss 
the  ways  and  methods  fit  to  be  taken  for  the  advancement  of  the 
catholic  religion  in  these  kingdoms.  The  king  spoke  earnestly,  and 
with  tears  in  his  eyes.  After  a  long  deliberation  it  was  agreed  that 
there  was  no  better  way  to  accomplish  this  purpose  than  through 
France,  the  house  of  Austria  being  in  no  condition  to  give  any 
assistance. 

§  40.  The  fiimous  secret  treaty,  which,  though  believed  on  pretty 
good  evidence  not  long  after  the  time,  was  first  actually  brought  to 
light  by  Dalrymple  about  half  a  century  since,  began  to  be  negotiated 
very  soon  after  this  consultation.  In  one  of  his  letters  to  the 
duchess  of  Orleans,  dated  June  6, 1669,  the  methods  the  king  was 
adopting  to  secure  himself  in  this  perilous  juncture  appear.  He  was 
to  fortify  Plymouth,  Hull,  and  Portsmouth,  and  to  place  them  in 
trusty  hands.  The  fleet  was  under  the  duke,  as  lord  admiral ;  the 
guards  and  their  officers  were  thought  in  general  well  affected ;  but 
his  great  reliance  was  on  the  most  christian  king.  He  stipulated 
for  200,000?.  annually,  and  for  the  aid  of  6000  French  troops.  In 
return  for  such  important  succour,  Charles  imdertook  to  serve  his 
ally's  ambition  and  wounded  pride  against  the  United  Provinces. 
These,  when  conquered  by  the  French  arms,  with  the  co-operation 
of  an  English  navy,  were  already  shared  by  the  royal  conspirators. 
A  part  of  Zealand  fell  to  the  lot  of  England,  the  remainder  of  the 
Seven  Provinces  to  France,  with  an  understanding  that  some 
compensation  should  be  made  to  the  prince  of  Orange.  In  the  event 
of  any  new  rights  to  the  Spanish  monarchy  accruing  to  the  most 
christian  king,  as  it  is  worded  (that  is,  on  the  death  of  the  king  of 
Spain,  a  sickly  child),  it  was  agreed  that  England  should  assist  him 
with  all  her  force  by  sea  and  land,  but  at  his  own  expense ;  and 
should  obtain  not  only  Ostend  and  Minorca,  but,  as  far  as  the  king 
of  France  could  contribute  to  it,  such  parts  of  Spanish  America  as 
she  should  choose  to  conquer.  So  strange  a  scheme  of  partitioning 
that  vast  inheritance  was  never,  I  believe,  suspected  till  the  publica- 
tion of  the  treaty. 

§  41.  Each  conspirator,  in  his  coalition  against  the  protestant 
faith  and  liberties  of  Europe,  had  splendid  objects  in  view ;  but 
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those  of  Louis  seemed  by  far  the  more  probable  of  the  two  and  less 
liable  to  be  defeated.  The  full  completion  of  their  scheme  would 
have  reunited  a  great  kingdom  to  the  catholic  religion,  and  turned 
a  powerful  neighbour  into  a  dependent  pensioner.  But  should  this 
fail  (and  Louis  was  too  sagacious  not  to  discern  the  chances  of 
failure),  he  had  pledged  to  him  the  assistance  of  an  ally  in  sub- 
jugating the  republic  of  Holland,  which,  according  to  all  human 
calculation,  could  not  withstand  their  united  efforts.  Charles,  on 
the  other  hand,  besides  that  he  had  no  other  return  to  make  for  the 
necessary  protection  of  France,  was  impelled  by  a  personal  hatred 
of  the  Dutch,  and  by  the  consciousness  that  their  commonwealth 
was  the  standing  reproach  of  arbitrary  power,  to  join-  readily  in  the 
plan  for  its  subversion.  But,  looking  first  to  his  own  objects,  and 
perhaps  a  little  distrustful  of  his  ally,,  he  pressed  that  his  profession 
of  the  Koman  catholic  religion  should  be  the  first  measure  in 
prosecution  of  the  treaty ;  and  that  he  should  immediately  receive 
the  stipulated  200,0002.,  or  at  least  a  part  of  the  money.  Louis 
insisted  that  the  declaration  of  war  against  Holland  should  precede. 
This  difference  occasioned  a  considerable  delay ;  and  it  was  chiefly 
with  a  view  of  bringing  round  her  brother  on  this  point  that  the 
duchess  of  Orleans  took  her  famous  journey  to  Dover  in  the  spring 
of  1670.  Yet,  notwithstanding  her  influence,  which  passed  for 
irresistible,  he  persisted  in  adhering  to  the  right  reserved  to  him  in 
the  draft  of  the  treaty  of  choosing  his  own  time  for  the  declaration 
of  his  religion ;  and  it  was  concluded  on  this  footing  at  Dover,  by 
Clifford,  Arundel,  and  Arlington,  on  the  22nd  of  May,  1670,  during 
the  visit  of  the  duchess  of  Orleans. 

A  mutual  distrust,  however,  retarded  the  further  progress  of  this 
scheme,  one  party  unwilling  to  commit  himself  till  he  should 
receive  money,  the*  other  too  cautious  to  run  the  risk  of  throwing 
it  away.  There  can'  be  no  question  but  that  the  king  of  France 
was  right  in  urging  the  conquest  of  Holland  as  a  preliminary  of 
the  more  delicate  business  they  were  to  manage  in  England ;  and, 
from  Charles's  subsequent  behaviour,  as  well  as  his  general  fickle- 
ness and  love  of  ease,  there  seems  reason  to  believe  that  he  would 
gladly  have  receded  from  an  undertaking  of  which  he  must  every 
day  have  more  strongly  perceived  the  difficulties.  He  confessed, 
in  fact,  to  Louis's  ambassador,  that  he  was  almost  the  only  man  in 
his  kingdom  who  liked  a  French  alliance.  The  change  of  religion, 
on  a  nearer  view,  appeared  dangerous  for  himself  and  impracticable 
as  a  national  measure.  He  had  not  dared  to  intrust  any  of  his 
protestant  ministers,  even  Buckingham,  whose  indifference  in  such 
points  was  notorious,  with  this  great  secret ;  and,  to  keep  them  the 
better  in  the  dark,  a  mock  negotiation  was  set  on  foot  with  France, 
"id  a  pretended  treaty  actually  signed,  the  exact  counterpart  of  the 
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other  except  as  to  religion.  Buckingham,  Shaftesbury,  and  Lauder- 
dale were  concerned  in  this  simulated  treaty,  the  negotiation  for 
which  did  not  commence  till  after  the  original  covention  had  been 
signed  at  Dover. 

The  court  of  France,  having  yielded  to  Charles  the  point  about 
which  he  had  seemed  so  anxious,  had  soon  the  mortification  to 
discover  that  he  would  take  no  steps  to  effect  it.  They  now  urged 
that  immediate  declaration  of  his  religion  which  they  had  for  very 
wise  reasons  not  long  before  dissuaded.  The  king  of  England  hung 
back,  and  tried  so  many  excuses  that  they  had  reason  to  suspect 
his  sincerity ;  not  that  in  fact  he  had  played  a  feigned  part  from 
the  beginning,  but,  his  zeal  for  popery  having  giveji  way  to  the 
seductions  of  a  voluptuous  and  indolent  life,  he  had  been  led,  with 
the  good  sense  he  naturally  possessed,  to  form  a  better  estimate  of 
his  resources  and  of  the  opposition  he  must  encounter.  Meanwhile 
the  eagerness  of  his  ministers  had  plunged  the  nation  into  war  with 
Holland,  and  Louis,  having  attained  his  principal  end,  ceased  to 
trouble  the  king  on  the  subject  of  religion.  He  received  large  sums 
firom  France  during  the  Dutch  war. 

This  memorable  transaction  explains  and  justifies  the  strenuous 
opposition  made  in  parliament  to  the  king  and  duke  of  York,  and 
may  be  reckoned  the  first  act  of  a  drama  which  ended  in  the  revolu- 
tion. It  is  true  that  the  precise  terms  of  this  treaty  were  not 
authentically  known :  but  there  can  be  no  doubt  that  those  who 
from  this  time  displayed  an  insuperable  jealousy  of  one  brother, 
and  a  determined  enmity  to  the  other,  had  proofs  enough  for  moral 
conviction  of  their  deep  conspiracy  with  France  against  r^igion 
and  liberty.  This  suspicion  is  implied  in  all  the  conduct  of  that 
parliamentary  opposition,  and  is  the  apology  of  much  that  seems 
violence  and  fieu^tion,  especially  in  the  business  of  the  popish  plot 
and  the  bill  of  exclusion.  It  is  of  importance  also  to  observe  that 
James  II.  was  not  misled  and  betrayed  by  false  or  foolish  coun- 
sellors, as  some  would  suggest,  in  his  endeavours  to  subvert  the 
laws,  but  acted  on  a  plan  long  since  concerted  and  in  which  he  had 
taken  a  principal  share. 

It  must  be  admitted  that  neither  in  the  treaty  itself,  nor  in  the 
few  letters  which  have  been  publi^ed  by  Dalrymple,  do  we  find 
any  explicit  declaration  either  that  the  catholic  religion  was  to  be 
established  as  the  national  church,  or  arbitrary  power  introduced 
in  England.  But  there  are  not  wanting  strong  presumptions  of 
this  design.  The  king  speaks,  in  a  letter  to  his  sister,  of  finding 
means  to  put  the  proprietors  of  church  lands  out  of  apprehension. 
He  uses  the  expression,  *'  r^tablir  la  religion  catholique ;"  which, 
though  not  quite  unequivocal,  seems  to  convey  more  than  a  bare 
toleration  or  a  personal  profession  by  the  sovereign.    He  talks  of  a 
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negotiation  with  the  court  of  Rome  to  obtain  the  pennission  of 
having  mass  in  the  vulgar  tongue  and  communion  in  both  kinds, 
as  terms  that  would  render  his  conversion  agreeable  to  his  subjects. 
He  tells  the  French  ambassador  that  not  only  his  conscience,  but 
the  confusion  he  saw  every  day  increasing  in  his  kingdom  to  the 
diminution  of  his  authority,  impelled  him  to  declare  himself  a 
catholic ;  which,  besides  the  spiritual  advantage,  he  believed  to-be 
the  only  means  of  restoring  the  monarchy.  These  passages,  as  well 
as  the  precautions  taken  in  expectation  of  a  vigorous  resistance 
from  a  part  of  the  nation,  appear  to  intimate  a  fonnal  re-establish- 
ment of  the  catholic  church ;  a  measure  connected,  in  the  king's 
apprehension,  if  not  strictly  with  arbitrary  power,  yet  with  a  very 
material  enhancement  of  his  prerogative.  For  the  profession  of  an 
obnoxious  faith  by  the  king,  as  an  insulated  person,  would,  instead 
of  strengthening  his  authority,  prove  the  greatest  obstacle  to  it,  as, 
in  the  next  reign,  turned  out  to  be  the  case.  Charles,  however,  and 
the  duke  of  York  deceived  themselves  into  a  confidence  that  the 
transition  could  be  effected  with  no  extraordinary  difficulty.  The 
king  knew  the  prevailing  laxity  of  religious  principles  in  many 
about  his  court,  and  thought  he  had  reason  to  rely  on  others  as 
secretly  catholic.  The  duke,  who  conversed  more  among  divines, 
was  led  to  hope,  from  the  strange  language  of  the  high-church 
party,  that  they  might  readily  be  persuaded  to  make  what  seemed 
no  long  step,  and  come  into  easy  terms  of  union.  It  was  the  con- 
stant policy  of  the  Romish  priests  to  extenuate  the  differences 
between  the  two  churches,  and  to  throw  the  main  odium  of  the 
schism  on  the  Calvinistic  sects.  And  many  of  the  Anglicans,  in 
their  abhorrence  of  protestant  nonconformists,  played  into  the  hands 
of  the  common  enemy. 

§  42.  The  court,  however,  entertained  great  hopes  from  the  de- 
pressed condition  of  the  dissenters,  whom  it  was  intended  to  bribe 
with  that  toleration  under  a  catholic  regimen  which  they  could 
so  little  expect  from  the  church  of  England.  Hence  the  duke  of 
York  was  always  strenuous  against  schemes  of  comprehension, 
which  would  invigorate  the  protestant  interest  and  promote  con- 
ciliation. With  the  opposite  view  of  rendering  a  union  among 
protestants  impracticable,  the  rigorous  episcopalians  were  encouraged 
underhand  to  prosecute  the  nonconformists.  The  court  promoted 
a  renewal  of  the  temporary  act  passed  in  1664  against  conventicles, 
which  was  reinforced  by  the  addition  of  an  extraordinary  proviso, 
*'  That  all  clauses  in  the  act  should  be  construed  most  largely  and 
beneficially  for  suppressing  conventicles,  and  for  the  justification 
and  encouragement  of  all  persons  to  be  employed  in  the  execution 
thereof."  Wilkins,  the.  most  honest  of  the  bishops,  opposed  this 
act  in  the  house  of  lords,  notwithstanding  the  king's  personal  re- 
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quest  that  lie  would  be  silent.  Sheldon,  and  others  who,  like  him, 
disgraced  the  church  of  England  by  their  unprincipled  policy  or 
their  passions,  not  only  gave  it  their  earnest  support  at  the  time, 
but  did  all  in  their  power  to  enforce  its  execution.  As  the  king's 
temper  was  naturally  tolerant,  his  co-operation  in  this  severe  measure 
would  not  easily  be  understood  without  the  explanation  that  a 
knowledge  of  his  secret  policy  enables  us  to  give. 

But  the  factious,  fanatical,  republican  party  (such  were  the  usual 
epithets  of  the  court  at  the  time)  had  gradually  led  away  by  their 
delusions  that  parliament,  of  cavaliers;  or,  in  other  words,  the 
glaring  vices  of  the  king,  and  the  manifestation  of  designs  against 
religion  and  liberty,  had  dispossessed  them  of  a  confiding  loyalty 
which,  though  highly  dangerous  from  its  excess,  had  always  been 
rather  ardent  than  servile.  The  sessions  had  been  short,  and  the 
intervals  of  repeated  prorogations  much  longer  than  usual :  a 
policy  not  well  calculated  for  that  age,  where  the  growing  discon- 
tents and  suspicions  of  the  people  acquired  strength  by  the  stoppage 
of  the  regular  channel  of  complaint.  Yet  the  house  of  commons, 
during  this  period,  though  unmanageable  on  the  one  point  of  tolera- 
tion, had  displayed  no  want  of  confidence  in  the  king  nor  any  ani- 
mosity towards  his  administration ;  notwithstanding  the  flagrant 
abuses  in  the  expenditure  which  the  parliamentary  commission  of 
public  accounts  had  brought  to  light,  and  the  outrageous  assault 
on  sir  John  Coventry,  a  crime  notoriously  perpetrated  by  persons 
employed  by  the  court,  and  probably  by  the  king's  direct  order.* 

§  43.  The  war  with  Holland  at  the  beginning  of  1672,  so  repug- 
nant to  English  interests,  so  unwarranted  by  any  provocation,  so 
infamously  piratical  in  its  commencement,  so  ominous  of  further 
schemes  still  more  dark  and  dangerous,  finally  opened  the  eyes 
of  all  men  of  integrity.  It  was  accompanied  by  the  shutting  up  of 
the  exchequer,  an  avowed  bankruptcy  at  the  moment  of  beginning 
an  expensive  war,^  and  by  the  declaration  of  indulgence,  or  suspen- 
sion of  all  penal  laws  in  religion :  an  assertion  of  prerogative  which 
seemed  without  limit.  These  exorbitances  were  the  more  scandalous 
that  they  happened  during  a  very  long  prorogation.  Hence  the 
coiul  so  lost  the  confidence  of  the  house  of  commons  that,  with  all 
the  lavish  corruption  of  the  following  period,  it  could  never  regain 

s  Thi«  is  asserted  by  Burnet,  and  seems  Intention  to  malm  or  disfigure.    But  the 

to  be  acknowledged  by  the  duke  of  York,  name  of  the  Coventry  act  has  always  clung 

The  court   endeavoured  to  mitigate  the  to  this  statute. 

effect  of  the  bill  brought  into  the  commons  *  The  king  promised  the  bankers  interest 

in  consequence  of  Coventry's  injury ;  and  at  six  per  cent.,  instead  of  the  money  due 

BO  &T  succeeded,  that,  instead  of  a  partial  to  them  from  the  exchequer ;  but  this  was 

measure  of  protection  for  the  members  of  never  paid  till  the  latter  part  of  William's 

the  house  of  commons,  as  originally  de>  reign,    it  may  be  considered  aa  the  begin- 

Bigned,  it  was  turned  into  a  general  act.  ing  of  our  national  debt, 
making  it  a  capital  felony  to  wound  with 
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a  secure  majority  on  any  important  question.  The  superiority  of 
what  was  called  the  country  party  is  referred  to  the  session  of 
February,  1673,  in  which  they  compelled  the  king  to  recall  his 
proclamation  suspending  the  penal  laws,  and  raised  a  barrier  against 
the  encroachments  of  popery  in  the  test  act. 

§  44.  The  king's  declaration  of  indulgence  had  been  projected  by 
Shaftesbury  in  order  to  conciliate  or  lull  to  sleep  the  protestant 
dissenters.  It  redounded,  in  its  inmiediate  effect,  chiefly  to  their 
benefit ;  the  catholics  already  enjoying  a  connivance  at  the  private 
exercise  of  their  religion,  and  the  declaration  expressly  refusing 
them  public  places  of  worship.  The  plan  was  most  laudable  in 
itself,  could  we  separate  the  motives  which  prompted  it,  and  the 
means  by  which  it  was  pretended  to  be  made  effectuaL  But  in  the 
declaration  the  king  says,  *^  We  think  ourselves  obliged  to  make 
use  of  that  supreme  power  in  ecclesiastical  matters  which  is  not 
only  inherent  in  us,  but  hath  been  declared  and  recognised  to  be 
so  by  several  statutes  and  acts  of  parliament."  ''  We  do,"  he  says, 
not  long  afterwards, ''  declare  our  will  and  pleasure  to  be,  that  the 
execution  of  all  and  all  manner  of  penal  laws  in  matters  eccle- 
siastical, agaiust  whatsoever  sort  of  nonconformists  or  recusants,  be 
immediately  suspended,  and  they  are  hereby  suspended."  He  men- 
tions also  his  intention  to  license  a  certain  number  of  places  for  the 
religious  worship  of  nonconforming  protestants. 

It  was  generally  understood  to  be  an  ancient  prerogative  of  the 
crown  to  dispense  with  penal  statutes  in  fiEivour  of  particular  persons, 
and  under  certain  restrictions.  It  was  undeniable  that  the  king 
might,  by  what  is  called  a  *'  noli  prosequi,"  stop  any  criminal  pro- 
secution commenced  in  his  courts,  though  not  an  action  for  the 
recovery  of  a  pecuniary  penalty,  which,  by  many  statutes,  was 
given  to  the  common  informer.  He  might,  of  course,  set  at  liberty, 
by  means  of  a  pardon,  any  person  imprisoned,  whether  upon  con- 
viction or  by  a  magistrate's  warrant.  Thus  the  operation  of  penal 
statutes  in  religion  might,  in  a  great  measure,  be  rendered  in- 
effectual by  an  exercise  of  undisputed  prerogatives ;  and  thus,  in 
fact,  the  catholics  had  been  enabled,  since  the  accession  of  the  house 
of  Stuart,  to  withstand  the  crushing  severity  of  the  laws.  But  a 
pretension,  in  explicit  terms,  to  suspend  a  body  of  statutes,  a  com- 
mand to  magistrates  not  to  put  them  in  execution,  arrogated  a  sort 
of  absolute  power  which  no  benefits  of  the  indulgence  itself  (had 
they  even  been  less  insidiously  offered)  could  induce  a  lover  of  con- 
stitutional privileges  to  endure.^  Notwithstanding  the  affected  dis- 
tinction of  temporal  and  ecclesiastical  matters,  it  was  evident  that 

<  Bridgeman,  the  lord  keeper,  resigned     indnlgenoe,  and  was  snooeeded  bj  SbaflH* 
the  great  aeaU  according  to  Bomet.  because     bury, 
be  would  not  put  it  to  the  declaration  of 
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the  king's  supremacy  was  as  much  capable  of  being  bounded  by  the 
legislature  in  one  as  in  the  other,  and  that  every  law  in  the  statute- 
book  might  be  repealed  by  a  similar- proclamation.  The  house  of 
commons  voted  that  the  king's  prerogative  in  matters  ecclesiastical 
does  not  extend  to  repeal  acts  of  parliament,  and  addressed  the  king 
to  recall  his  declaration.  The  king,  in  his  answer  to  this  address, 
lamented  that  the  house  should  question  his  ecclesiastical  power, 
which  had  never  been  done  before.  This  brought  on  a  fresh  rebuke, 
and,  in  a  second  address,  they  positively  deny  the  king's  right  to 
suspend  any  law.  "  The  l^islative  power,"  they  say,  "  has  always 
been  acknowledged  to  reside  in  the  king  and  two  houses  of  parlia- 
ment. The  king,  in  a  speech  to  the  house  of  lords,  complained 
much  of  the  opposition  made  by  the  commons,  and  found  a  majority 
of  the  former  disposed  to  support  him,  though  both  houses  con- 
curred in  an  address  against  the  growth  of  popery.  At  length, 
against  the  advice  of  the  bolder  part  of  his  council,  but  certainly 
with  a  just  sense  of  what  he  most  valued,  his  ease  of  mind,  Charles 
gave  way  to  the  public  voice,  and  withdrew  his  declaration. 

§  45.  The  act  of  supremacy  in  the  first  year  of  Elizabeth  had 
imposed  on  all  accepting  temporal  as  well  as  ecclesiastical  offices  an 
oath  denying  the  spiritual  jurisdiction  of  the  pope.  But  though  the 
refusal  of  .this  oath  when  tendered  incurred  various  penalties,  yet  it 
does  not  appear  that  any  were  attached  to  its  neglect,  or  that  the 
oath  was  a  previous  qualification  for  the  enjoyment  of  office,  as  it 
was  made  by  a  subsequent  act  of  the  same  reign  for  sitting  in  the 
house  of  commons.  It  was  found  also  by  experience  that  persons 
attached  to  the  Roman  doctrine  sometimes  made  use  of  strained 
constructions  to  reconcile  the  oath  of  supremacy  to  their  faith.  Nor 
could  that  test  be  offered  to  peers,  who  were  excepted  by  a  special 
provision.  For  these  several  reasons  a  more  effectual  security 
i^ainst  popish  counsellors,  at  least  in  notorious  power,  was  created 
by  the  famous  test  act  of  1673,  which  renders  the  reception  of  the 
sacrament  according  to  the  rites  of  the  church  of  England,  imd  a 
declaration  renouncing  the  doctrine  of  transubstantiation,  preliminary 
conditions  without  which  no  temporal  office  of  trust  can  be  enjoyed. 
In  this  fundamental  article  of  faith  no  compromise  or  equivocation 
would  be  admitted  by  any  member  of  the  church  of  Rome.  And, 
as  the  obligation  extended  to  the  highest  ranks,  this  reached  the 
end  for  which  it  was  immediately  designed ;  compelling  not  only  the 
lord-treasurer  Clifford,  the  boldest  and  most  dangerous  of  that  party, 
to  retire  from  public  business,  but  the  duke  of  York  himiself,  whose 
desertion  of  the  protestant  church  was  hitherto  not  absolutely 
imdisguised,  to  quit  the  post  of  lord-admiral. 

It  is  evident  that  a  test  might  have  been  framed  to  fexclude  the 
Roman  catholic  as  effectually  as  the  present  without  bearing  like 
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this  on  the  protestant  nonconformist.  But,  though  the  preamble  of 
the  bill,  and  the  whole  history  of  the  transaction,  show  that  the 
main  object  was  a  safeguard  against  popery,  it  is  probable  that  a 
majority  of  both  houses  liked  it  the  better  for  this  secondary  efifect 
of  shutting  out  the  presbyterians  still  more  than  had  been  done  by 
previous  statutes  of  this  reign.  There  took  place,  however,  a 
remarkable  coalition  between  the  two  parties ;  and  many  who  had 
always  acted  as  high-churchmen  and  cavaliers,  sensible  at  last  of 
the  policy  of  their  common  adversaries,  renounced  a  good  deal  of 
the  intolerance  and  bigotry  that  had  characterised  the  present 
parliament.  The  dissenters,  with  much  prudence  or  laudable 
disinterestedness,  gave  their  support  to  the  test  act.  In  return,  a 
bill  was  brought  in,  and  after  some  debate  passed  to  the  lords, 
repealing  in  a  considerable  degree  the  persecuting  laws  against  their 
worship.  The  upper  house,  perhaps  invidiously,  returned  it  with 
amendments  more  favourable  to  the  dissenters,  and  insisted  upon 
them  after  a  conference.  A  sudden  prorogation  very  soon  put  an 
end  to  this  bill,  which  was  as  unacceptable  to  the  court  as  it  was  to 
the  zealots  of  the  church  of  England.  It  had  been  intended  to 
follow  it  up  by  another,  excluding  all  who  should  not  conform  to 
the  established  church  from  serving  in  the  house  of  commons. 

§  46.  It  may  appear  remarkable  that,  as  if  content  with  these 
provisions,  the  victorious  country  party  did  not  remonstrate  against 
the  shutting  of  the  exchequer,  nor  even  wage  any  direct  war  against 
the  king's  advisers.  But  the  test  act,  and  their  steady  protestation 
against  the  suspending  prerogative,  crushed  the  projects  and  dis- 
persed the  members  of  the  cabaL  The  king  had  no  longer  any 
minister  on  whom  he  could  rely ;  and,  with  his  indolent  temper, 
seems  from  this  time,  if  not  to  have  abandoned  all  hope  of  declaring 
his  change  of  religion,  yet  to  have  seen  both  that  and  his  other 
favourite  projects  postponed  without  much  reluctance.  From  a  real 
predilection,  from  the  prospect  of  gain,  and  partly,  no  doubt,  from 
some  distant  views  of  arbitrary  power  and  a  catholic  establishment, 
'  he  persevered  a  long  time  in  clinging  secretly  tq  the  interest  of 
France ;  but  his  active  co-operation  in  the  schemes  of  1669  was  at 
an  end.  In  the  next  session,  of  October,  1673,  the  commons  drove 
Buckingham  from  the  king's  councils ;  they  intimidated  Arlington 
into  a  change  of  policy;  and,  though  they  did  not  succeed  in 
removing  the  duke  of  Lauderdale,  compelled  him  to  confine  himself 
chiefly  to  the  affairs  of  Scotland. 
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CHAPTEE  XII. 

^  1.  Earl  of  Danby's  Administration.  ^  2.  Opposition  in  the  Commons.  Frequently 
cormpt.  $  3.  Character  of  Lord  Daoby.  $  4.  Connexion  of  the  Popular  Party  with 
France.  Its  Motives  on  both  Sides.  ^  6.  Doubt  as  to  their  Acceptance  of  Money. 
$  e.  Secrtit  Treaties  of  the  King  with  France.  $  7.  Fall  of  Danby.  His  Impeach- 
ment. $  8.  Questions  arising  on  it.  His  commitment  to  the  Tower.  $  9.  Pardon  pleaded 
in  Bar.  $  10.  Votes  of  Bishops.  $  11.  Abatement  of  Impeachments  by  Dissolution. 
^  12.  Popish  Plot.  Coleman's  Letters.  ^  13.  Gkidfre/s  Death.  $  14.  Injustice  of 
Judges  on  the  Trials.  $  16.  Parliament  dissolved.  Kzclusion  of  Duke  of  York  pro- 
posed. ^  16.  Schemes  of  Shartesbury  and  Monmouth.  $  17.  Unsteadinfss  of  the 
King.  ^  18.  Expedients  to  avoid  the  Exclusion.  $  19.  Names  of  Whig  and  Tory. 
9  20.  New  CouDcIl  formed  byStr  William  Temple.  Long  Prorogation  of  Parliament. 
^  21.  Petitions  and  Addresses.  $  22.  Violence  of  the  Commons.  Oxford  Parliament. 
$  23.  Impeachment  of  Commoners  for  Treason  constitutionaL  Fitzharris  impeached. 
^  24.  Proceedings  against  Shaftesbury  and  his  Colleagues.  ^  25.  Triumph  of  the 
Court.  $  26.  Forfeiture  of  Charter  of  London,  and  of  otho:  places.  ^  27.  Projects 
of  lord  Bussell  and  Sidney.  (  28.  Their  Trials.  ^  29.  High  Tory  Principles  of  the 
Clergy.  Passive  Obedience.  Some  contend  for  Absolute  Power.  Fllmer.  Sir  George 
Mackenzie.  Decree  of  University  of  Oxford.  $  30.  Connexion  with  Louis  broken 
off.    King's  death. 

§  1.  The  period  of  lord  Danby's  administration,  from  1673  to  1678, 
was  full  of  chicanery  and  dissimulation  on  the  king's  side,  of 
increasing  suspiciousness  on  that  of  the  commons.  Forced  by  the 
voice  of  parliament  and  the  bad  success  of  his  arms  into  peace  with 
Holland,  Charles  struggled  hard  against  a  co-operation  with  her  in 
the  great  confederacy  of  Spain  and  the  empire  to  resist  the  encroach- 
ments of  France  on  the  Netherlands.  Such  was  in  that  age  the 
strength  of  the  barrier  fortresses,  and  so  heroic  the  resistance  of  the 
prince  of  Orange,  that,  notwithstanding  the  extreme  weakness  of 
Spain,  there  was  no  moment,  in  that  war  when  the  sincere  and 
strenuous  intervention  of  England  would  not  have  compelled 
Louis  XIV.  to  accept  the  terms  of  the  treaty  of  Aix  la  Chapelle. 
It  was  the  treacherous  attachment  of  Charles  II.  to  French  interests 
that  brought  the  long  congress  of  Kimeguen  to  an  unfortunate 
termination ;  and,  by  surrendering  so  many  towns  of  Flanders  as 
laid  the  rest  open  to  future  aggression,  gave  rise  to  the  tedious 
struggles  of  two  more  wars. 

§  2.  In  the  behaviour  of  the  house  of  commons  during  this  period, 
previously  at  least  to  the  session  of  1678,  there  seems  nothing  which 
can  incur  much  reprehension  from  those  who  reflect  on  the  king's 
character  and  intentions ;  unless  it  be  that  they  granted  supplies 
rather  too  largely,  and  did  not  sufficiently  provide  against  the  perils 
of  the  time.    But  the  house  of  lords  contained,  unfortunately,  an 
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invincible  majority  for  the  court,  ready  to  frustrate  any  legislative 
security  for  public  liberty.  Thus  the  habeas  corpus  act,  first  sent 
up  to  that  house  in  1674,  was  lost  there  in  several  successive 
sessions.  The  commons,  therefore,  testified  their  sense  of  public 
grievances,  and  kept  alive  an  alarm  in  the  nation,  by  resolutions  and 
addresses,  which  a  phlegmatic  reader  is  sometimes  too  apt  to  consider 
as  factious  or  unnecessary.  If  they  seem  to  have  dwelt  more,  in 
some  of  these,  on  the  dangers  of  religion,  and  less  on  those  of  liberty, 
than  we  may  now  think  reasonable,  it  is  to  be  remembered  that  the 
fear  of  popery  has  always  been  the  surest  string  to  touch  for  effect 
on  the  people ;  and  that  the  general  clamour  against  that  religion 
was  all  covertly  directed  against  the  duke  of  York,  the  most 
dangerous  enemy  of  every  part  of  our  constitution.  The  real  vice 
of  this  parliament  was  not  intemperance,  but  corruption.  Clifford, 
and  still  more  Danby,  were  niasters  in  an  art  practised  by  ministers 
from  the  time  of  James  I.  (and  which  indeed  can  never  be  unknown 
where  there  exists  a  court  and  a  popular  assembly),  that  of  turning 
to  their  use  the  weapons  of  mercenary  eloquence  by  office,  or  blunt- 
ing their  edge  by  bribery.  Some  who  had  been  once  prominent  in 
opposition,  as  sir  Robert  Howard  and  sir  Richard  Temple,  became 
placemen;  some,  like  Garraway  and  sir  Thomas  Lee,  while  they 
continued  to  lead  the  country  party,  took  money  from  the  court  for 
softening  particular  votes ;  many,  as  seems  to  have  been  the  case 
with  Reresby,  were  won  by  promises  and  the  pretended  friendship 
of  men  in  power.  On  two  great  classes  of  questions,  France  and 
popery,  the  commons  broke  away  from  all  management ;  nor  was 
Danby  unwilling  to  let  his  master  see  their  indocility  on  these 
subjects.  But  in  general,  till  the  year  1678,  by  dint  of  the  means 
before  mentioned,  and  partly  no  doubt  through  the  honest  conviction 
of  many  that  the  king  was  not  likely  to  employ  any  minister  more 
favourable  to  the  protestant  religion  and  liberties  of  Europe,  he 
kept  his  ground  without  any  insuperable  opposition  from  parlia- 
ment. 

§  3.  The  earl  of  Danby  had  virtues  as  an  English  minister, 
which  served  to  extenuate  some  great  errors  and  an  entire  want  of 
scrupulousness  in  his  conduct.  Zealous  against  the  church  of  Borne 
and  the  aggrandisement  of  France,  he  counteracted,  while  he  seemed 
to  yield  to,  the  prepossessions  of  his  master.  If  the  policy  of  England 
before  the  peace  of  Nimeguen  was  mischievous  and  disgraceful,  it 
would  evidently  have  been  far  more  so  had  the  king  and  duke  of 
York  been  abetted  by  this  minister  in  their  fatal  predilection  for 
France.  We  owe  to  Danby's  influence,  it  must  ever  be  remembered, 
the  marriage  of  princess  Mary  to  the  prince  of  Orange,  the  se«d  of 
"^he  revolution  and  the  act  of  settlement — a  courageous  and  dis- 
rested  counsel,  which  ought  not  to  have  proved  the  source  of 
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his  greatest  misfortunes.  But  we  cannot  pretend  to  say  tHat  he 
was  altogether  as  sound  a  friend  to  the  constitution  of  his  country 
as  to  her  national  dignity  and  interests.  I  do  not  mean  that  he 
wished  to  render  the  king  absolute.  But  a  minister,  harassed  and 
attacked  in  parliament,  is  tempted  to  desire  the  means  of  crushing 
his  opponents,  or  at  least  of  augmenting  his  own  sway.  The  mis- 
chievous bill  that  passed  the  house  of  lords  in  1675,  imposing  as  a 
test  to  be  taken  by  both  houses  of  parliament,  as  well  as  all  holding 
beneficed  offices,  a  declaration  that  resistance  to  persons  commissioned 
by  the  king  was  in  all  cases  unlawful,  and  that  they  would  never 
attempt  any  alteration  in  the  government  in  church  or  state,  was 
promoted  by  Danby,  though  it  might  possibly  originate  with  others. 
It  was  apparently  meant  as  a  bone  of  contention  among  the  country 
party,  in  which  presbyterians  and  old.  parliamentarians  were 
associated  with  discontented  cavaliers.  Besides  the  mischief  of 
weakening  this  party,  which  indeed  the  minister  could  not  fairly 
be  expected  to  feel,  nothing  could  have  been  devised  more  uncon- 
stitutional, or  more  advantageous  to  the  court's  projects  of  arbitrary 
power. 

It  is  certainly  possible  that  a  minister  who,  aware  of  the  dangerous 
intentions  of  his  sovereign  or  his  colleagues,  remains  in  the  cabinet 
to  thwart  and  countermine  them,  may  serve  the  public  more 
efifectually  than  by  retiring  from  office  ^  but  he  will  scarcely  succeed 
in  avoiding  some  material  sacrifices  of  integrity,  and  still  less  of 
reputation.  Danby,  the  ostensible  adviser  of  Charles  II.,  took  on 
hiiaself  the  just  odium  of  that  hollow  and  suspicious  policy  which 
appeared  to  the  world.  We  know  indeed  that  he  was  concerned, 
against  his  own  judgment,  in  the  king's  secret  receipt  of  money  from 
France,  the  price  of  neutrality,  both  in  1676  and  in  1678,  the  latter 
to  his  own  ruin.  Could  the  opposition,  though  not  so  well  apprized 
of  these  transactions  as  we  Are,  be  censured  for  giving  little  credit 
to  his  assurances  of  zeal  against  that  power ;  which,  though  sincere 
in  him,  were  so  little  in  unison  with  the  disposition  of  the  court  ? 
Had  they  no  cause  to  dread  that  the  great  army  suddenly  raised 
in  1677,  on  pretence  of  being  employed  against  France,  might  be 
turned  to  some  worse  purposes  more  congenial  to  the  king's 
temper? 

§  4.  This  invincible  distrust  of  the  court  is  the  best  apology  for 
that  which  has  given  rise  to  so  much  censure,  the  secret  connections 
formed  by  the  leaders  of  opposition  with  Louis  XIV.,  through  his 
ambassadors  Barillon  and  Rouvigny,  about  the  spring  of  1678. 
They  well  knew  that  the  king's  designs  against  their  liberties  had 
been  planned  in  concert  with  France,  and  could  hardly  be  rendered 
effectual  without  her  aid  in  money,  if  not  in  arms.  If  they  could 
draw  over  this  dangerous  ally  from  his  side,  and  convince  the  king 
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of  France  that  it^was  not  his  interest  to  crush  their  power,  they 
would  at  least  frustrate  the  suspected  conspiracy,  and  secure  the 
disbanding  of  the  army;  though  at  a  great  sacrifice  of  the 
continental  policy  which  they  had  long  maintained,  and  which  was 
truly  important  to  our  honour  and  safety.  Yet  there  zjiust  be 
degrees  in  the  scale  of  public  utility ;  and,  if  the  liberties  of  the 
people  were  really  endangered  by  domestic  treachery,  it  was 
ridiculous  to  think  of  saying  Toumay  and  .Valenciennes  at  the 
expense  of  all  that  was  dearest  at  home.  This  is  plainly  the  secret 
of  that  unaccountable,  as  it  then  seemed,  and  factious  opposition, 
in  the  year  1678,  which  cannot  be  denied  to  have  served  the  ends 
of  France,  and  thwarted  the  endeavours  of  lord  Danby  and  sir 
William  Temple  to  urge  on  the  uncertain  and  half  reluctant  temper 
of  the  king  into  a  decided  course  of  policy.  Louis,  in  fact,  had  no 
desire  to  see  the  king  of  England  absolute  over  his  people,  unless  it 
could  be  done  so  much  by  his  own  help  as  to  render  himself  the 
real  master  of  both.  He  had  long  been  sensible  of  the  advantage 
to  be  reaped  from  a  malecontent  party  in  England.  In  the  first 
years  after  the  restoration  he  kept  up  a  connection  with  the 
disappointed  commonwealth's  men,  while  their  courage  was  yet 
fresh  and  unsubdued;  and  in  the  war  of  1665  was  very  nearly 
exciting  insurrections  both  in  England  and  Ireland.  These  schemes 
of  course  were  suspended  as  he  grew  into  closer  friendship  with 
Charles,  and  saw  a  surer  method  of  preserving  an  ascendency  over 
the  kingdom.  But,  as  soon  as  the  princess  Mary's  marriage, 
contrary  to  the  king  of  England's  promise,  and  to  the  plain  intent 
of  all  their  clandestine  negotiations,  displayed  his  faithless  and 
uncertain  character  to  the  French  cabinet,  they  determined  to  make 
the  patriotism,  the  passion,  and  the  corruption  of  the  house  of 
commons  minister  to  their  resentment  and  ambition. 

The  views  of  lord  HoUis  and  lord  Russell  in  this  clandestine 
intercourse  with  the  French  ambassador  were  sincerely  patriotic  and 
honourable :  to  detach  France  from  the  king ;  to  crush  the  duke  of 
York  and  popish  faction ;  to  procure  the  disbanding  of  the  army, 
the  dissolution  of  a  corrupted  parliament,  the  dismissal  of  a  bad 
minister.  They  would  indeed  have  displayed  more  prudence  in 
leaving  these  dark  and  dangerous  paths  of  intrigue  to  the  court 
which  was  practised  in  them.  They  were  concerting  measures  with 
the  natural  enemy  of  their  country,  religion,  honour,  and  liberty ; 
whose  obvious  policy  was  to  keep  the  kingdom  disunited  that  it 
might  be  powerless ;  who  had  been  long  abetting  the  worst  designs 
of  our  own  court,  and  who  could  never  be  expected  to  act  against 
popery  and  despotism,  but  for  the  temporary  ends  of  his  ambition. 
Yet,  in  the  very  critical  circumstances  of  that  period,  it  was 
impossible  to  pursue  any  course  with  security ;  and  the  dangers  of 
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excessive  circumspection  and  adherence  to  general  mles  may  often 
be  as  formidable  «8  those  of  temerity.  The  connection  of  the 
popular  party  with  Prance  may  very  probably  have  frustrated  the 
sinister  intentions  of  the  king  and  duke,  by  compelling  the  reduction 
of  the  army,  though  at  the  price  of  a  great  sacrifice  of  European 
policy.  Such  may  be,  with  imprejudiced  men,  a  sufficient  apology 
for  the  conduct  of  lord  Kussell  and  lord  Hollis,  the  most  public- 
spirited  and  high-minded  characters  of  their  age,  in  this  extra- 
ordinary and  unnatural  alliance.  It  would  have  been  unworthy  of 
their  virtue  to  have  gone  into  so  desperate  an  intrigue  with  no 
better  aim  than  that  of  ruining  lord  Danby ;  and  of  this  I  think 
we  may  fully  acquit  them.  The  nobleness  of  Russell's  disposition 
beams  forth  in  all  that  Barillon  has  written  of  their  conferences. 
Yet,  notwithstanding  the  plausible  grounds  of  his  conduct,  we  can 
hardly  avoid  wishing  that  he  had  abstained  from  so  dangerous  an 
intercourse,  which  led  him  to  impair,  in  the  eyes  of  posterity,  by 
something  more  like  faction  than  can  be  ascribed  to  any  other  part 
of  his  parliamentary  life,  the  consistency  and  ingenuousness  of  his 
character. 

§  5.  I  have  purposely  mentioned  lord  Kussell  and  lord  Hollis 
apart  from  others  who  were  mingled  in  the  same  intrigues  of  the 
French  ambassador,  both  because  they  were  among  the  first  with 
whom  he  tampered,  and  because  they  are  honourably  distinguished 
by  their  abstinence  from  all  pecuniary  remuneration,  which  Hollis 
refused,  and  which  Barillon  did  not  presume  to  offer  to  BusselL  It 
appears,  however,  from  this  minister's  accounts  of  the  money  he 
had  expended  in  this  secret  service  of  the  French  crown,  that,  at  a 
later  time,  namely  about  the  end  of  1680,  many  of  the  leading 
members  of  opposition,  sir  Thomas  Littleton,  Mr.  Garraway,  Mr. 
Hampden,  Mr.  Powle,  Mr.  Sacheverell,  Mr.  Foley,  received  sums 
of  500  or  300  guineas,  as  testimonies  of  the  king  of  France's 
munificence  and  favour.  Among  others,  Algernon  Sidney,  who, 
though  not  in  parliament,  was  very  active  out  of  it,  is  more  than 
once  mention^  Chiefly  because  the  name  of  Algernon  Sidney 
had  been  associated  with  the  most  stem  and  elevated  virtue,  this 
statement  was  received  with  great  reluctance;  and  many  have 
ventured  to  call  the  truth  of  these  pecimiary  gratifications  in 
question.  This  is  certainly  a  bold  surmise;  though  Barillon  is 
known  to  have  been  a  man  of  luxurious  and  expensive  habits,  and 
bis  demands  for  more  money  on  account  of  the  English  court, 
which  continually  occur  in  his  correspondence  with  Louis,  may 
lead  to  a  suspicion  that  he  would  be  in  some  measure  a  gainer  by 
it  This,  however,  might  possibly  be  th^  case  without  actual 
peculation.  But  it  must  be  observed  that  there  are  two  classes  of 
those  who  are  alleged  to  have  received  presents  through  his  hands : 

s  2 
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one,  of  such  as  were  in  actual  oommtinication  with  Idmself ;  another, 
of  such  as  sir  John  Baber,  a  secret  agent,  had*  prevailed  upon  to 
accept  it.  Sidney  was  in  the  first  class  4  but  as  to  the  second, 
comprehending  Littleton,  Hampden,  Sacheverell,  in  whom  it  is,  for 
different  reasons,  as  difficult  to  suspect  pecuniary  corruption  as  in 
him,  the  proof  is  manifestly  weaker,  depending  only  on  the  assertion 
of  an  intriguer  that  he  had  paid  them  the  money.  The  falsehood 
either  of  Baber  or  Barillott  would  acquit  these  considerable  men. 
Nor  is  it  to  be  reckoned  improbable  that  persons  employed  in  this 
clandestine  service  should  be  guilty  of  a  fraud,  for  which  they  could 
evidently  never  be  made  responsible.  We  have  indeed  a  remarkable 
confession  of  Coleman,  the  famous  intriguer  executed  for  the  popish 
plot,  to  this  effect.  He  deposed  in  his  exa^mination  before  the  house 
of  commons,  in  November,  1678,  that  he  had  received  last  session 
of  Barillon  2500i^.  to  be  distributed  among  members  of  parliament, 
which  he  had  converted  to  his  own  use.  It  is  doubtless  possible 
that  Coleman,  having  actually  expended  this  money  in  the  manner 
intended,  bespoke  the  fevour  of  those  whose  secret  he  kept  by 
taking  the  discredit  of  such  a  fraud  on  himself.  But  it  is  also 
possible  that  he  spoke  the  truth.  A  similar  uncertainty  hangs  over 
the  transactions  of  sir  John  Baber.  Nothing  in  the  parliamentary 
conduct  of  the  above-mentioned  gentleman  in  1680  corroborates  the 
suspicion  of  an  intrigue  with  France,  whatever  may  have  been  the 
case  in  1678. 

I  must  fairly  confess^  however,  that  the  decided  bias  of  my  own 
mind  is  on  the  affirmative  side  of  this  question;  and  that  principalljr 
because  I  am  not  so  much  struck  as  some  have  been  by  any  violent 
improbability  in  what  Barillon  wrote  to  his  court  on  the  subject. 
If  indeed  we  were  to  read  that  Algernon  Sidney  had  been  bought 
over  by  Louis  XIY.  or  Charles  II.  to  assist  in  setting  up  absolute 
monarchy  in  England,  we  might  fairly  oppose  our  knowledge  of 
his  inflexible  and  haughty  character,  of  his  zeal,  in  life  and  death, 
for  republican  liberty.  But  there  is,  I  presume,  some  moral 
distinction  between  the  acceptance  of  a  bribe  to  desert  or  betray 
our  principles,  and  that  of  a  trifling  present  for  acting  in  conformity 
to  them.  The  one  is,  of  course,  to  be  styled  corruption ;  the  other 
is  repugnant  to  a  generous  and.delicate  mind,  but  too  much 
sanctioned  by  the  practice  of  an  age  fax  less  scrupulous  than  our 
own,  to  have  carried  with  it  any  great  self-reproach  or  sense  of 
degradation.  It  is  truly  inconceivable  that  men  of  such  property 
as  sir  Thomas  Littleton  or  Mr.  ^I^oley  should  have  accepted  300  or 
500  guineas,  the  sums  mentioned  by  Barillon,  as  the  price  of 
apostasy  from  those  political  principles  to  which  they  owed  the 
esteem  of  their  country,  or  of  an  implicit  compliance  with  the 
dictates  of  France.    It  is  sufficiently  discreditable  to  the  times  in 
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which  they  lived  that  they  should  have  accepted  bo  pitiful  a 
gratuity;  unless  indeed  we  should  in  candour  resort  to  an  hypothesis 
which  seems  not  absurd,  that  they  agreed  among  themselves  not 
to  offend  Louis,  or  excite  his  distrust,  by  a  refusal  of  this  money. 
Sidney  indeed  was,  as  there  is  reason  to  think,  a  distressed  man ; 
he  had  formerly  been  in  connection  with  the  court  of  France,  and 
had  persuaded  himself  that  the  countenance  of  that  power  might 
one  day  or  other  be  afforded  to  his  darling  scheme  of  a  common- 
wealth; he  had  contracted  a  dislike  to  the  prince  of  Orange, 
and  consequently  to  the  Dutch  alliance,  from  the  same  governing 
motive:  is  it  strange  that  one  so  circumstanced  should  have 
accepted  a  small  gratification  from  the  king  of  France  which  implied 
no  dereliction  of  his  duty  as  an  Englishman,  or  any  sacrifice  of 
political  integrity  ?  And  I  should  be  glad  to  be  informed  by  the 
idolaters  of  Algernon  Sidney's  name,  what  we  know  of  him  from 
authentic  and  contemporary  sources  which  renders  this  incredible. 

§  6.  France,  in  the  whole  course  of  these  intrigues,  held  the  game 
in  her  hands.  Mistress  of  both  parties,  she  might  either  embarrass 
the  king  through  parliament,  if  he  pretended  to  an  independent 
course  of  policy,  or  cast  away  the  latter  when  he  should  return  to 
his  former  engagements.  Hence,  as  early  as  May,  1678,  a  private 
treaty  was  set  on  foot  between  Charles  and  Louis,  by  which  the 
former  obliged  himself  to  keep  a  neutrality,  if  the  allies  should  not 
accept  the  terms  offered  by  France,  to  recall  all  his  troops  from 
Flanders  within  two  months,  to  disband  most  of  his  army,  and  not 
to  assemble  his  parliament  for  six  months :  in  return  he  was  to 
receive  6,000,000  livres.  This  was  signed  by  the  king  himself  on 
May  27 ;  none  of  his  ministers  venturing  to  affix  their  names.  Yet 
at  this  time  he  was  making  outward  professions  of  an  intention  to 
carry  on  the  war.  Even  in  this  secret  treaty,  so  thorough  was  his 
insincerity,  he  meant  to  evade  one  of  its  articles,  that  of  disbanding 
his  troops.  In  this  alone  he  was  really  opposed  to  the  wishes  of 
France ;  and  her  pertinacity  in  disarming  him  seems  to  have  been 
the  chief  source  of  those  capricious  changes  of  his  disposition  which 
we  find  for  three  or  four  years  at  this  period.^  Louis  again  appears 
not  only  to  have  mistrusted  the  king's  own  inclinations  after  the 
prince  of  Orange's  marriage,  and  his  ability  to  withstand  the  eager- 
ness of  the  nation  for  war,  but  to  have  apprehended  that  he  might 
become  absolute  by  means  of  his  army,  without  standing  indebted  for 
it  to  his  ancient  ally.  In  this  point  therefore  he  faithfully  served 
the  popular  party.   Charles  used  every  endeavour  to  evade  this  con- 

1  His  exclania;Uon  at  Barillon's  pretB-  master  of  my  satiJects  come  to  this?  or 

log  the  redaction  of  the  army  to  8000  men  does  he  think  that  a  matter  to  be  done 

is  well  known.    "God's  fish!  are  all  the  with  8000  men ?" 
king  of  France's  promises  to  make  me 
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dition ;  whether  it  were  that  he  still  entertained  hopes  of  obtainix^ 
arbitrary  power  through  intimidation,  or  that,  dreading  the  violence 
of  the  house  of  commons,  and  ascribing  it  rather  to  a  republican 
conspiracy  than  to  his  own  misconduct,  he  looked  to  a  military  force 
as  his  security.  From  this  motive  we  may  account  for  his  strange 
proposal  to  the  French  king  of  a  league  in  support  of  Sweden,  by 
which  he  was  to  furnish  fifteen  ships  and  10,000  men,  at  the 
expense  of  France,  during  three  years,  receiving  six  millions  for  the 
first  year,  and  four  for  each  of  the  two  next.  Louis,  as  is  highly 
probable,  betrayed  this  project  to  the  Dutch  government,  and  thus 
frightened  them  into  that  hasty  signature  of  the  treaty  of  Nimeguen^ 
which  broke  up  the  confederacy,  and  accomplished  the  immediate 
objects  of  his  ambition.  No  longer  in  need  of  the  court  of  England, 
he  determined  to  punish  it  for  that  duplicity  which  none  resent 
more  in  others  than  those  who  are  accustomed  to  practise  it.  He 
refused  Charles  the  pension  stipulated  by  the  private  treaty,  alleging 
that  its  conditions  had  not  been  performed ;  and  urged  on  Montagu, 
with  promises  of  indemnification,  to  betray  as  much  as  he  knew  of 
that  secret,  in  order  to  ruin  lord  Danby. 

§  7.  The  ultimate  cause  of  this  minister's  fall  may  thu&  be 
deduced  from  the  best  action  of  his  life;  though  it  ensued 
immediately  from  his  very  culpable  weakness  in  aiding  the  king's 
inclinations  towards  a  sordid  bargaining  with  France.  It  is  weU 
known  that  the  fiamous  letter  to  Montagu,  empowering  him  to 
make  an  offer  of  neutrality  for  the  price  of  6,000,000  livres,  was 
not  only  written  by  the  king's  express  order,  but  that  Charles 
attested  this  with  his  own  signature  in  a  postscript.  This  bears 
date  five  days  after  an  act  had  absolutely  passed  to  raise  money  for 
c^rying  on  the  war;  a  circumstance  worthy  of  particular  attention, 
as  it  both  puts  an  end  to  every  pretext  or  apology  which  the  least 
scrupulous  could  venture  to  urge  in  behalf  of  this  negotiation,  and 
justifies  the  whig  party  of  England  in  an  invincible  distrust,  an 
inexpiable  hatred^  of  so  perfidious  a  cozener  as  filled  the  throne. 
But,  as  he  was  beyond  their  reach,  they  exercised  a  constitutional 
right  in  the  impeachment  of  his  responsible  minister.  For 
responsible  he  surely  was;  though,  strangely  mistaking  the 
obligations  of  an  English  statesman,  Danby  seems  to  fancy  in  his 
printed  defence  that  the  king's  order  would  be  sufficient  warrant  to 
justify  obedience  in  any  case  not  literally  unlawful.  The  letter  to 
Montagu,  he  asserts,  *'  was  written  by  the  king's  command,  upon 
the  subject  of  peace  and  war,  wherein  his  majesty  alone  is  at  aU 
times  sole  judge,  and  ought  to  be  obeyed  not  only  by  any  of  his 
ministers  of  state  but  by  all  his  subjecte."  Such  were,  in  that  age, 
the  monarchical  or  tory  maxims  of  government,  which  the  impeach- 
"^ent  of  this  minister  contributed  in  some  measure  to  overthrow. 
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As  the  king's  authority  for  the  letter  to  Montagu  was  an  undeniable 
&ct,  evidenced  by  his  own  handwriting,  the  commons  in  impeach- 
ing lord  Danby  went  a  great  way  towards  establishing  the  principle 
that  no  minister  can  shelter  himself  behind  the  throne  by  pleading 
obedience  to  the  orders  of  his  sovereign.  He  is  considered,  in  the 
modem  theory  of  the  constitution,  answerable  for  the  justice,  the 
honesty,  the  utility  of  all  measures  emanating  from  the  crown,  as 
well  as  for  their  legality;  and  thus  the  executive  administration 
is  rendered  subordinate,  in  all  great  matters  of  policy,  to  the 
superintendence  and  virtual  control  of  the  two  houses  of  parliament. 
It  must  at  the  same  time  be  admitted  that,  through  the  heat  of 
honest  indignation  and  some  less  worthy  passions  on  the  one  hand, 
through  uncertain  and  crude  principles  of  constitutional  law  on  the 
other,  this  just  and  necessary  impeachmentof  thd  earl  of  Danby  was 
not  so  conducted  as  to  be  exempt  from  all  reproach.  The  charge  of 
high  treason  for  an  offence  manifestly  amounting  only  to  mis- 
demeanor, with  the  purpose,  not  perhaps  of  taking  the  life  of  the 
accused,  but  at  least  of  procuring  some  punishment  beyond  the 
law,  with  the  strange  mixture  of  articles,  as  to  which  there  was  no 
presumptive  proof,  or  which  were  evidently  false,  such  as  conceal- 
ment of  the  popish  plot,  gave  such  a  character  of  intemperance  and 
faction  to  these  proceedings  as  may  lead  superficial  readers  to 
condemn  them  altogether.  The  compliance  of  Danby  with  the. 
king's  corrupt  policy  had  been  highly  culpable,  but  it  was  not 
unprecedented ;  it  was  even  conformable  to  the  court  standard  of 
duty ;  and  as  it  sprang  from  too  inordinate  a  desire  to  retain  power, 
it  would  have  found  an  appropriate  and  adequate  chastisement  in 
exclusion  from  office.  We  judge  perhaps  somewhat  more  favourably 
of  lord  Danby  than  his  contemporaries  at  that  juncture  were 
warranted  to  do;  but  even  then  he  was  rather  a  minister  to  be 
pulled  down  than  a  man  to  be  severely  punished.  His  one  great  and 
undeniable  service  to  the  protestant  and  English  interests  should 
have  palliated  a  multitude  of  errors.  Yet  this  was  the  mainspring 
and  first  source  of  the  intrigue  that  ruined  him. 

§  8.  The  impeachment  of  lord  Danby  brought  forward  several 
material  discussions  on  that  part  of  our  constitutional  law  which 
should  not  be  passed  over  in  this  place.  1.  As  soon  as  the  charges 
presented  by  the  commons  at  the  bar  of  the  upper  house  had  been 
read,  a  motion  was  made  that  the  earl  should  withdraw;  and 
another  afterwards  that  he  should  be  committed  to  the  Tower; 
both  of  which  were  negatived  by  considerable  majorities.  This 
refusal  to  commit  on  a  charge  of  treason  had  created  a  dispute 
between  the  two  houses  in  the  instance  of  lord  Clarendon.  In  that 
case,  however,  one  of  the  articles  of  impeachment  did  actually  con- 
tain an  unquestionable  treason.    But  it  was  contended  with  much 
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more  force  on  the  present  occasion,  that  if  the  conunons,  by  merely 
using  the  word  traitorously,  could  alter  the  character  of  offences 
which,  on  their  own  showing,  amounted  but  to  misdemeanors,  the 
boasted  certainty  of  the  law  in  matters  of  treason  would  be  at  an 
end ;  and  unless  it  were  meant  that  the  lords  should  pass  sentence 
in  such  a  case  against  the  received  rules  of  law,  there  could  be  no 
pretext  for  their  refusing  to  admit  the  accused  to  bail.  The  house 
of  commons,  however,  may  be  considered  as  having  carried  their 
point ;  for,  though  the  prorogation  and  subsequent  dissolution  of  the 
present  parliament  ensued  so  quickly  that  nothing  more  was  done  in 
the  matter,  yet,  when  the  next  house  of  commons  revived  the  im- 
peachment, the  lords  voted  to  take  Danby  into  custody  without 
any  farther  objection.  It  ought  not  to  be  inferred  from  hence  that 
they  were  wrong  in  refusing  to  commit;  nor  do 'I  conceive,  not- 
withstanding the  later  precedent  of  lord  Oxford,  that  any  rule  to 
the  contrary  is  established.  In  any  future  case  it  ought  to  be  open 
to  debate  whether  articles  of  impeachment  pretending  to  contain  a 
charge  of  high  treason  do  substantially  set  forth  overt  acts  of  such 
a  crime ;  and  if  the  house  of  lords  shall  be  of  opinion,  either  by 
consulting  the  judges  or  otherwise,  that  no  treason  is  specially 
alleged,  they  should,  notwithstanding  any  technical  words,  treat 
the  offence  as  a  misdemeanor,  and  admit  the  accused  to  bail. 

§  9. — 2.  A  still  more  important  question  arose  as  to  the  king's 
right  of  pardon  upon  a  parliamentary  impeachment.  Danby,  who 
had  absconded  on  the  unexpected  revival  of  these  proceedings  in 
the  new  parliament,  finding  that  an  act  of  attainder  was  likely  to 
pass  against  him  in  consequence  of  his  flight  from  justice,  sur- 
rendered himself  to  the  usher  of  the  black  rod;  and,  on  being 
required  to  give  in  his  written  answer  to  the  charges  of  the  com- 
mons, pleaded  a  pardon  secretly  obtained  from  the  king,  in  bar  of 
the  prosecution.  The  commons  resolved  that  the  pardon  was 
illegal  and  void,  and  ought  not  to  be  pleaded  in  bar  of  the  impeach- 
ment of  the  commons  of  England.  They  demanded  judgment  at 
the  lords'  bar  against  Danby,  as  having  put  in  a  void  plea.  They 
resolved,  with  that  culpable  violence  which  distinguished  this  and 
the  succeeding  house  of  commons,  in  order  to  deprive  the  accused 
of  the  assistance  of  counsel,  that  no  commoner  whatsoever  should 
presume  to  maintain  the  validity  of  the  pardon  pleaded  by  the 
earl  of  Danby,  without  their  consent,  on  pain  of  being  accounted  a 
betrayer  of  the  liberties  of  the  commons  of  England.  They  denied 
the  right  of  the  bishops  to  vote  on  the  validity  of  this  pardon. 
They  demanded  the  appointment  of  a  committee  from  both  houses 
to  regulate  the  form  and  manner  of  proceeding  on  this  impeach- 
i^«nt,  as  well  as  on  that  of  the  five  lords  accused  of  participation 
popish  plot.  The  upper  house  gave  some  signs  of  a  vacillating 
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and  temporising  spirit,  not  by  any  means  unaccountable.  TBiey 
acceded,  after  a  first  refusal,  to  the  proposition  of  a  committee, 
though  manifestly  designed  to  encroach  on  their  own  exclusive 
claim  of  judicature.  But  they  came  to  a  resolution  that  the  spiritual 
lords  had  a  right  to  sit  and  vote  in  parliament  in  capital  cases, 
until  judgment  of  death  shall  be  pronounced.  The  commons  of 
course  protested  against  this  vote ;  but  a  prorogation  soon  dropped 
the  curtain  over  their  differences ;  and  Danby's  impeachment  was 
not  acted  upon  in  the  next  parliament.     ^ 

§  10.  There  seems  to  be  no  kind  of  pretence  for  objecting  to  the 
votes  of  the  bishops  on  such  preliminary  questions  as  may  arise  in 
an  impeachment  of  treason.  It  is  true  that  ancient  custom  has  so 
far  engrafted  the  provisions  of  the  ecclesiastical  law  on  our  consti- 
tution that  they  are  bound  to  withdraw  when  judgment  of  life  or 
death  is  pronounced ;  though  even  in  this  they  always  did  it  with 
a  protestation  of  their  right  to  remain.  This,  once  claimed  as  a 
privilege  of  the  church,  and  reluctantly  admitted  by  the  state, 
became,  in  the  lapse  of  ages,  an  exclusion  and  a  badge  of  inferiority. 
In  the  constitutions  of  Clarendon  under  Henry  II.  it  is  enacted, 
that  the  bishops  and  others  holding  spiritual  benefices,  *'  in  capite  " 
should  give  their  attendance  at  trials  in  parliament  till  it  come  to 
sentence  of  life  or  member.  This,  although  perhaps  too  ancient  to 
have  authority  as  statute  law,  was  a  sufficient  evidence  of  the  con- 
stitutional usage,  where  nothing  so  material  could  be  alleged  on  the 
other  side.  And,  as  the  original  privilege  was  built  upon  nothing 
better  than  the  narrow  superstitions  of  the  canon  law,  there  was  no 
reasonable  pretext  for  carrying  the  exclusion  of  the  spiritual  lords 
&rther  than  certain  and  constant  precedents  required.  Though  it 
was  true,  as  the  enemies  of  lord  Danby  urged,  that  by  voting  for 
the  validity  of  his  pardon  they  would  in  eflFect  determine  the  whole 
question  in  his  favour,  yet  there  seemed  no  serious  reason,  con- 
sidering it  abstractedly  from  party  views,  why  they  should  not  thus 
indirectly  be  restored  for  once  to  a  privilege  fi:om  which  the  pre- 
judices of  former  ages  alone  had  shut  them  out. 

The  main  jwint  in  controversy,  whether  a  general  or  special 
pardon  from  the  king  could  be  pleaded  in  answer  to  an  impeach- 
ment of  the  commons,  so  as  to  prevent  any  further  proceedings  in 
it,  never  came  to  a  regular  decision.  It  was  evident  that  a  minister 
who  had  influence  enough  to  obtain  such  an  indemnity  might  set 
both  houses  of  parliament  at  defiance ;  the  pretended  responsibility 
of  the  crown's  advisers,  accounted  the  palladium  of  Our  constitution, 
would  be  an  idle  mockery  if  not  only  punishment  could  be  averted 
but  inquiry  frustrated.  Even  if  the  king  could  remit  the  penalties 
of  a  guilty  minister's  sentence  upon  impeachment,  it  would  be  much 
that  public  indignation  should  have  been  excited  against  him,  that 

s  3 
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Btispicion  should  have  been  turned  into  proof,  that  shame  and 
reproach,  irremissible  by  the  great  seal,  should  avenge  the  wrongs 
of  his  country.  It  was  always  to  be  presumed  that  a  sovereign, 
undeceived  by  such  a  judicial  inquiry,  or  sensible  to  the  general 
voice  it  roused,  would  voluntarily,  or  at  least  prudently,  abandon 
an  unworthy  favourite.  Though  it  might  be  admitted  that  long 
usage  had  established  the  royal  prerogative  of  granting  pardons 
under  the  great  seal,  even  before  trial,  and  that  such  pardons  might 
be  pleaded  in  bar  (a  prerogative  indeed  which  ancient  statutes,  not 
repealed,  though  gone  into  disuse,  or  rather  in  no  time  acted  upon, 
had  attempted  to  restrain),  yet  we  could  not  infer  that  it  extended 
to  cases  of  impeachment.  In  ordinary  criminal  proceedings  by 
indictment  the  king  was  before  the  court  as  prosecutor,  the  suit 
was  in  his  name ;  he  might  stay  the  process  at  his  pleasure  by 
entering  a  "  nolle  prosequi ;"  to  pardon,  before  or  after  judgment, 
was  a  branch  of  the  same  prerogative  ;  it  was  a  great  constitutional 
trust,  to  be  exercised  at  his  discretion.  But  in  an  appeal,  that  is, 
an  accusation  of  felony,  brought  by  the  injured  party  or  his  next  of 
blood,  a  proceeding  wherein  the  king's  name  did  not  appear,  it  was 
undoubted  that  he  could  not  remit  the  capital  sentence.  The  same 
principle  seemed  applicable  to  an  impeachment  at  the  suit  of  the 
commons  of  England,  demanding  justice  from  the  supreme  tribunal 
of  the  other  house  of  parliament.  It  could  not  be  denied  that  James 
had  remitted  the  whole  sentence  upon  lord  Bacon.  But  impeach- 
ments were  so  unusual  at  that  time,  and  the  privileges  of  parlia- 
ment -BO  little  out  of  dispute,  that  ^no  great  stress  could  be  laid  on 
this  precedent. 

Such  must  have  been  the  course  of  arguing,  strong  on  political 
and  specious  on  legal  grounds,  .which  induced  the  commons  to 
resist  the  plea  put  in  by  lord  Danby.  Though  this  question  re- 
mained in  suspense  on  the  present  occasion,  it  was  finally  decided 
by  the  legislature  in  the  act  of  settlement,  which  provides  that  no 
pardon  under  the  great  seal  of  England  be  pleadable  to  an  impeach- 
ment of  the  commons  in  parliament.  These  expressions  seem 
tacitly  to  concede  the  crown's  right  of  granting  a  pardon  after  sen- 
tence, which,  though  perhaps  it  could  not  well  be  distinguished  in 
point  of  law  from  a  pardon  pleadable  in  bar,  stands  on  a  very  dif- 
ferent footing,  as  has  been  observed  above,  with  respect  to  con- 
stitutional policy.  Accordingly,  upon  the  impeachment  of  the  six 
peers  who  had  been  concerned  in  the  rebellion  oi  1716,  the  house 
of  lords,  after  sentence  passed,  having  come  to  a  resolution  on  debate 
that  the  king  had  a  right  to  reprieve  in  cases  of  impeachment, 
addressed  him  to  exercise  that  prerogative  as  to  such  of  them  as 
should  deserve  his  mercy ;  and  three  of  the  number  were  in  con- 
««nuence  pardoned. 
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§  11. — 3.  The  impeacliment  of  Danby  first  brought  forward 
another  question  of  hardly  less  magnitude,  and  remarkable  as  one 
of  the  few  great  points  in  constitutional  law  which  have  been  dis- 
cussed and  finally  settled  within  the  memory  of  the  present  genera- 
tion :  I  mean  the  continuance  of  an  impeachment  by  the  commons 
from  one  parliament  to  another.  Though  this  has  been  put  at  rest 
by  a  determination  altogether  consonant  to  maxims  of  expediency, 
it  seems  proper  in  this  place  to  show  briefly  the  grounds  upon  which 
the  argument  on  both  sides  rested. 

Jn  the  earlier  period  of  our  parliamentary  records  the  business  of 
both  houses,  whether  of  a  legislative  or  judicial  nature,  though  often 
very  multifarious,  was  despatched  with  the  rapidity  natural  to 
comparatively  rude  times,  by  men  impatient  of  delay,  unused  to 
doubt,  and  not  cautious  in  the  proof  of  facts  or  attentive  to  the 
subtleties  of  reasoning.  The  session,  generally  speaking,  was  not 
to  terminate  till  the  petitions  in  parliament  for  redress  had  been 
disposed  of,  whether  decisively  or  by  reference  to  some  more  per- 
manent tribunal.  Petitions  for  alteration  of  the  law,  presented  by 
the  commons  and  assented  to  by  the  lords,  were  drawn  up  into 
statutes  by  the  king's  council  just  before  the  prorogation  or  dissolu- 
tion. They  fell  naturally  to  the  ground  if  the  session  closed  before 
they  could  be  submitted  to  the  king's  pleasure.  The  great  change 
that  took  pUoe  in  the  reign  of  Henry  VI.,  by  passing  bills  complete 
in  their  form  through  the  two  houses  instead  of  petitions,  while  it 
rendered  manifest  to  every  eye  that  distinction  between  l^slative 
and  judicial  proceedings  which  the  simplicity  of  olden  times  had 
half  concealed,  did  not  affect  this  constitutional  principle.  At 
the  close  of  a  session  every  bill  then  in  progress  through  parliament 
became  a  nullity,  and  must  pass  again  through  all  its  stages  before 
it  could  be  tendered  for  the  royal  assent.  No  sort  of  difference 
existed  in  the  effect  of  a  prorogation  and  a  dissolution ;  it  was  even 
maintained  that  a  session  made  a  parliament. 

During  the  fifteenth  and  sixteenth  centuries  writs  of  error  from 
inferior  courts  to  the  house  of  lords  became  far  less  usual  than  in 
the  preceding  age ;  and  when  they  occurred,  as  error  could  only  be 
assigned  on  a  point  of  law  appearing  on  the  record,  they  were 
quickly  decided  with  the  assistance  of  the  judges.  But,  when  they 
grew  more  frequent,  and  especially  when  appeals  from  the  chan- 
cellor, requiring  often  a  tedious  examination  of  depositions,  were 
brought  before  the  lords,  it  was  found  that  a  sudden  prorogation 
might  often  interrupt  a  decision ;  and  the  question  arose  whether 
writs  of  error,  and  other  proceedings  of  a  similar  nature,  did  not, 
according  to  precedent  or  analogy,  cease,  or,  in  technical  language, 
abate,  at  the  close  of  a  session.  An  order  was  accordingly  made  by 
the  house  on  March  11, 1073,  that  "  the  lords'  committees  for  privi- 
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leges  should  inquire  whether  an  appeal  to  this  house,  either  by  writ 
of  error  or  petition,*  from  the  proceedings  of  any  other  court,  being 
depending  and  not  determined  in  one  session  of  pi^liament,  con- 
tinue in  statu  quo  unto  the  next  ^session  of  parliament,  without 
renewing  the  writ  of  error  or  petition  or  beginning  all  anew."  The 
committee  reported  on  the  29th  of  March,  after  misreciting  the 
order  of  reference  to  them  in  a  very  remarkable  manner,  by  omitting 
some  words  and  interpolating  others,  so  as  to  make  it  far  more 
extensive  than  it  really  was,  that  upon  the  consideration  of  prece- 
dents, which  they  specify,  they  came  to  a  resolution  that  "  busi- 
nesses depending  in  one  parliament  or  session  of  parliament  have 
been  continued  to  the  next  session  of  the  same  parliament,  and  the 
proceedings  thereupon  have  remained  in  the  same  state  in  which 
they  were  left  when  last  in  agitation."  The  house  approved  of  this 
resolution,  and  ordered  it  accordingly. 

This  resolution  was  decisive  as  to  the  continuance  of  ordinary 
judicial  business  beyond  the  termination  of  a  session.  It  was  still 
open  to  dispute  whether  it  might  not  abate  by  a  dissolution ;  and 
the  peculiar  case  of  impeachment  to  which,  after  the  dissolution  of 
the  long  parliament  in  1678,  every  one's  attention  was  turned, 
seemed  to  stand  on  different  grounds.  It  was  referred,  therefore,  to 
the  committee  of  privileges  on  the  11th  of  March,  1679,  to  consider 
whether  petitions  of  appeal  which  were  presented  to  this  house  in 
the  last  parliament  be  still  in  force  to  be  proceeded  on.  Next  day  it 
is  referred  to  the  same  committee,  on  a  report  of  the  matter  of  fact  as 
to  the  impeachments  of  the  earl  of  Danby  and  the  five  popish  lords 
in  the  late  parliament,  to  consider  of  the  state  of  the  said  impeach- 
ments and  all  the  incidents  relating  thereto,  and  to  report  to  the 
house.  On  the  18th  of  March  lord  E^sex  reported  from  the  com- 
mittee that,  "  upon  perusal  of  the  judgment  of  this  house  of  the 
29th  of  March,  1673,  they  are  of  opinion  that,  in  all  cases  of  appeals 
and  writs  of  error,  they  continue,  and  are  to  be  proceeded  on,  in 
statu  quo,  as  they  stood  at  the  dissolution  of  the  last  parliament, 

without  beginning  de  novo. And,  upon  consideration  had 

of  the  matter  referred  to  their  lordships  concerning  the  state  of  the 
impeachments  brought  up  from  the  house  of  commons  the  last  par- 
liament, &c they  are  of  opinion  that  the  dissolution  of  the 

last  parliament  doth  not  alter  the  state  of  the  impeachments 
brought  up  by  the  commons  in  that  parliament."  This  report  was 
taken  into  consideration  next  day  by  the  house ;  and  after  a  debate, 
after  the  previous  question  had  been  moved  and  lost,  it  was  resolved 
to  agree  with  the  committee. 

This  resolution  became  for  some  years  the  acknowledged  law  of 
parliament.  But  in  the  parliament  of  1686,  the  impeached  lords 
having  petitioned  the  house,  it  was  resolved  that  the  order  of  the 
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19th  of  March,  1679,  he  reversed  and  anniilled  as  to  impeachments ; 
and  they  were  consequently  released  from  their  recognizances. 

The  first  of  these  two  contradictory  determinations  is  not  certainly 
free  from  that  reproach  which  so  often  contaminates  our  precedents 
of  parliamentary  law,  and  renders  an  honest  man  reluctant  to  show 
them  any  greater  deference  than  is  strictly  necessary.  It  passed 
during  the  violent  times  of  the  popish  plot ;  and  a  contrary  reso- 
lution would  have  set  at  liberty  the  five  catholic  peers  committed 
to  the  Tower,  and  enabled  them  probably  to  quit  the  kingdom 
before  a  new  impeachment  could  be  preferred.  It  must  be  acknow- 
ledged, at  the  same  time,  that  it  was  borne  out  in  a  considerable 
degree  by  the  terms  of  the  order  of  1673,  which  seems  liable  to  no 
suspicion  of  answering  a  temporary  purpose ;  and  that  the  court 
party  in  the  house  of  lords  were  powerful  enough  to  have  withstood 
any  flagrant  innovation  in  the  law  of  parliament.  As  for  the 
second  resolution,  that  of  1685,  which  reversed  the  former,  it  was 
passed  in  the  very  worst  of  times ;  and,  if  we  may  believe  the 
protest  signed  by  the  earl  of  Anglesea  and  three  other  peers,  with 
great  precipitation  and  neglect  of  usual  forms.  It  was  not  however 
annulled  after  the  revolution ;  but,  on  the  contrary,  received  what 
may  i^eem  at  first  sight  a  certain  degree  of  confirmation  from  an 
order  of  the  house  of  lords  in  1690,  on  the  petitions  of  lords 
Salisbury  and  Peterborough,  who  had  been  impeached  in  the  pre- 
ceding parliament,  to  be  discharged ;  which  was  done,  after  reading 
the  resolutions  of  1679  and  1685,  and  a  long  debate  thereon.  But 
as  a  general  pardon  had  come  out  in  the  mean  time,  by  which  the 
judges  held  that  the  offences  imputed  to  these  two  lords  had  been 
discharged,  and  as  the  commons  showed  no  disposition  to  follow  up 
their  impeachment  against  them,  no  parliamentary  reasoning  can 
perhaps  be  founded  on  this  precedent.  In  the  case  of  the  duke  of 
Leeds,  impeached  by  the  commons  in  1695,  no  further  proceedings 
were  had ;  but  the  lords  did  not  make  an  order  for  his  discharge 
from  the  accusation  till  five  years  after  three  dissolutions  had  inter- 
vened, and  grounded  it  upon  the  commons  not  proceeding  with  the 
impeachment.  They  did  not,  however,  send  a  message  to  inquire 
if  the  commons  were  ready  to  proceed,  which,  according  to  parlia- 
mentary usage,  would  be  required  in  case  of  a  pending  impeach- 
ment. The  cases  of  lords  Somers,  Orford,  and  Halifax  were  similar 
to  that  of  the  duke  of  Leeds,  except  that  so  long  a  period  did  not 
intervene.  These  instances  therefore  rather  tend  to  confirm  the 
position  that  impeachments  did  not  ipso  facto  abate  by  a  dissolution, 
notwithstanding  the  reversal  of  the  order  of  1679.  In  the  case  of 
the  earl  of  Oxford,  it  was  formally  resolved  in  1717  that  an  im- 
peachment does  not  determine  by  a  prorogation  of  parliament ;  an 
authority  conclusive  to  those  who  maintain  that  no  difference  exists 
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in  the  law  of  parliament  between  the  effects  of  a  prorogation  and  a 
dissolution.  But  it  is  difficult  to  make  all  men  consider  this 
satisfactory. 

The  question  came  finally  before  both  houses  of  parliament  in 
1791,  a  dissolution  having  intervened  during  the  impeachment  of 
Mr.  Hastings ;  an  impeachment  which,  far  unlike  the  rapid  pro- 
ceedings of  former  ages,  had  already  been  for  three  years  before  the 
house  of  lords,  and  seemed  likely  to  run  on  to  an  almost  inter- 
minable length.  It  must  have  been  abandoned  in  despair,  if  the 
prosecution  had  been  held  to  determine  by  the  late  dissolution. 
The  general  reasonings,  and  the  force  of  precedents  on  both  sides, 
were  urged  with  great  ability,  and  by  the  principal  speakers  in 
both  houses ;  the  lawyers  generally  inclining  to  maintain  the  reso- 
lution of  1685,  that  impeachments  abate  by  a  dissolution,  but  against 
still  greater  names  which  were  united  on  the  opposite  side.  .In  the 
end,  after  an  ample  discussion,  the  continuance  of  impeachments, 
in  spite  of  a  dissolution,  was  carried  by  very  large  majorities ;  and 
this  decision,  so  deliberately  taken,  and  so  free  from  all  suspicion  of 
partiality  (the  majority  in  neither  house,  especially  the  upper,  bear- 
ing any  prejudice  against  the  accused  person),  as  well  as  so  con- 
sonant to  principles  of  utility  and  constitutional  policy,  must  for 
ever  have  set  at  rest  all  dispute  upon  the  question. 

§  12.  The  year  1678,  and  the  last  session  of  the  parliament  that 
had  continued  since  1661,  were  memorable  for  the  great  national 
delusion  of  the  popish  plot.  For  national  it  was  undoubtedly  to 
be  called,  and  by  no  means  confined  to  the  whig  or  opposition 
party,  either  in  or  out  of  parliament,  though  it  gave  them  much 
temporary  strength.  And  though  it  was  a  most  unhappy  instance 
of  the  credulity  begotten  by  heated  passions  and  mistaken  reasoning, 
yet  there  were  circumstances,  and  some  of  them  very  singular  in 
their  nature,  which  explain  and  furnish  an  apology  for  the  public 
error,  and  which  it  is  more  important  to  point  out  and  keep  in 
mind,  than  to  inveigh,  as  is  the  custom  in  modern  times,  against 
the  factiousness  and  bigotry  of  our  ancestors.  For  I  am  persuaded 
that  we  are  far  from  being  secure  from  similar  public  delusions, 
whenever  such  a  concurrence  of  coincidences  and  seeming  proba- 
bilities shall  again  arise  as  misled  nearly  the  whole  people  of 
England  in  the  popish  plot. 

It  is  first  to  be  remembered  that  there  was  really  and  truly  a 
popish  plot  in .  being,  though  not  that  which  Titus  Oates  and  his 
associates  pretended  to  reveal.  In  this  plot  the  king,  the  duke  of 
York,  and  the  king  of  France  were  chief  conspirators ;  the  Romish 
priests,  and  especially  the  Jesuits,  were  eager  co-operators.  Their 
machinations  and  their  hopes,  long  suspected,  and  in  a  general 
''use  known,  were  divulged  by  the  seizure  and  publication  of  Cole- 
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man's  letters.  ''  We  have  here,"  he  says,  in  one  of  these,  '*  a  mighty 
work  upon  our  hands,  no  less  than  the  conversion  of  three  kingdoms, 
and  by  that  perhaps  the  utter  subduing  of  a  pestilent  heresy,  which 
has  a  long  time  domineered  over  this  northern  world.  There  were 
never  such  hopes  since  the  death  of  our  queen  Mary  as  now  in  our 
days.  God  hath  given  us  a  prince  who  is  become  (1  may  say  by 
miracle)  zealous  of  being  the  author  and  instrument  of  so  glorious  a 
work ;  but  the  opposition  we  are  sure  to  meet  with  is  also  like  to 
be  great,  so  that  it  imports  us  to  get  all  the  aid  and  assistance  we 
can."  These  letters  were  addressed  to  father  la  Chaise,  confessor 
of  Louis  XIY.,  and  displayed  an  intimate  connection  with  France 
for  the  great  purpose  of  restoring  popery.  They  came  to  light  at 
the  very  period  of  Oates's  discovery;  and,  though  not  giving  it 
much  real  confirmation,  could  hardly  fail  to  make  a  powerful  im- 
pression on  men  unaccustomed  to  estimate  the  value  and  bearings 
of  evidence." 

The  conspiracy  supposed  to  have  been  concerted  by  the  Jesuits 
at  St.  Omer,  and  in  which  so  many  English  catholics  were  im- 
plicated, chiefly  consisted,  as  is  well  known,  in  a  scheme  of  assassi- 
nating the  king.  Though  the  obvious  falsehood  and  absurdity  of 
much  that  the  witnesses  deposed  in  relation  to  this  plot  render  it 
absolutely  incredible,  and  luUy  acquit  those  unfortunate  victims  of 
iniquity  and  prejudice,  it  could  not  appear  at  the  time  an  extravagant 
supposition  that  an  eager  intriguing  faction  should  have  considered 
the  king's  life  a  serious  obstacle  to  their  hopes.  Though  as  much 
attached  in  heart  as  his  nature  would  permit  to  the  catholic  religion, 
he  was  evidently  not  inclined  to  take  any  effectual  measures  in  its 
£Eivour ;  he  was  but  one  year  older  than  his  brother,  on  the  con- 
tingency of  whose  succession  all  their  hopes  rested,  since  his  heiress 
was  not  only  brought  up  in  the  protestant  faith,  but  united  to  its 
most  strenuous  defender.  Nothing  could  have  been  more  anxiously 
wished  at  St.  Omer  than  the  death  of  Charles ;  and  it  does  not 
seem  improbable  that  the  atrocious  fictions  of  Gates  may  have  been 
originally  suggested  by  some  actual,  though  vague,  projects  of 
assassination,  which  he  had  heard  in  discourse  among  the  ardent 
spirits  of  that  college. 

§  13.  The  popular  ferment  which  this  tale,  however  undeserving 
of  credit,  excited  in  a  predisposed  multitude,  was  naturally  wrought 
to  a  higher  pitch  by  the  very  extraordinary  circumstances  of  sir 
Edmondbury  Godfrey's  death.  Even  at  this  time,  although  we 
reject  the  imputation  thrown  on  the  catholics,  and  especially  on 

s  Scroggs  tried  Goleman  with  much  rude-  ftct,  this  not  only  conylcted  Coleman,  bot 

ness  and  partiality ;  but  his  summing  up,  raised  a  general  conviction  of  the  truth  of 

in  reference  to  the  fieonons  passage  in  the  a  plot— and  a  plot  there  was,  though  not 

letters,  is  not  deficient  in  acuteness.    In  Gates's. 
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those  who  suffered  death  for  that  murder,  it  seems  impossible  to 
frame  any  hypothesis  which  can  better  account  for  the  facts  that 
seem  to  be  authenticated.  That  he  was  murdered  by  those  who 
designed  to  lay  the  charge  on  the  papists,  and  aggravate  the  public 
fury,  may  pass  with  those  who  rely  on  such  writers  as  Roger  Korth,' 
but  has  not  the  slightest  corroboration  from  any  evidence,  nor  does 
it  seem  to  have  been  suggested  by  the  contemporary  libellers  of  the 
court  party.  That  he  might  have  had,  as  an  active  magistrate, 
private  enemies  whose  revenge  took  away  his  life,  which  seems  to 
be  Hume*8  conjecture,  is  hardly  more  satisfectory ;  the  enemies  of 
a  magistrate  are  not  likely  to  have  left  his  person  unplundered; 
nor  is  it  usual  for  justices  of  the  peace,  merely  on  account  of  the 
discharge  of  their  ordinary  duties,  to  incur  such  desperate  resent- 
ment. That  he  fell  by  his  own  hands  was  doubtless  the  suggestion 
of  those  who  aimed  at  discrediting  the  plot ;  but  it  is  impossible  to 
reconcile  this  with  the.  marks  of  violence  which  are  so  positively 
sworn  to  have  appeared  on  his  neck :  and,  on  a  later  investigation 
of  the  subject  in  the  year  1682,  when  the  court  had  become  very 
powerful,  and  a  belief  in  the  plot  had  grown  almost  a  mark  of 
disloyalty,  an  attempt  made  to  prove  the  self-murder  of  Godfrey,  in 
a  trial  before  Pemberton,  failed  altogether ;  and  the  result  of  the 
whole  evidence  on  that  occasion  was  strongly  to  confirm  the  sup- 
position that  he  had  perished  by  the  hands  of  assassins.  His  death 
remains  at  this  moment  a  problem  for  which  no  tolerably  satis- 
factory solution  can  be  offered.  But  at  the  time  it  was  a  very 
natural  presumption  to  connect  it  with  the  plot,  wherein  he  had 
not  only  taken  the  deposition  of  Oates,  a  circumstance  not  in  itself 
highly  important,  but  was  supposed  to  have  received  the  con- 
fidential communications  of  Coleman.^ 

Another  circumstance,  much  calculated  to  persuade  ordinary 
minds  of  the  truth  of  the  plot,  was  the  trial  of  Reading,  a  Romish 
attorney,  for  tampering  with  the  witnesses  against  the  accused 
catholic  peers,  in  order  to  make  them  keep  out  of  the  way.  As  such 
clandestine  dealing  with  witnesses  creates  a  strong,  and  perhaps 
with  some  too  strong,  a  presumption  of  guilt,  where  justice  is  sure 
to  be  uprightly  administered,  men  did  not  make  a  fair  distinction 
as  to  times  when  the  violence  of  the  court  and  jury  gave  no  reason- 
able hope  of  escape,  and  when  the  most  innocent  party  would  much 


s  Examen,  p.  196.  tional  circnmstances,  which  are  suppressed 

*  It  was  deposed  by  a  respectable  wit-  by  later  historians,  who  speak  of  the  plot 

ness  that  Godfrey  entertained  apprehen-  as  nnflt  to  impose  on  any  but  the  most 

sions  on  account  of  what  he  had  done  as  to  bigoted  fanatics,  contributed  to  make  up  a 

the  plot,  and  had  said,  "  On  my  conscience,  body  of  presumptive  and  positive  evidence 

I  believe  I  shall  be  the  first  martyr."  trom  which  human  belief  is  rarely  with> 

Rtate  TriaU,  vU.  168.    These  little  addi-  held. 
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rather  procure  the  ahsence  of  a  perjured  wltaiess  than  trust  to  the 
chance  of  disproving  his  testimony. 

§  14.  There  was  indeed  good  reason  to  distrust  the  course  of 
justice.  Never  were  our  tribunals  so  disgraced  by  the  brutal 
manners  and  iniquitous  partiality  of  the  bench  as  in  the  latter  years 
of  this  reign.  The  State  Trials,  none  of  which  appear  to  have  been 
published  by  the  prisoners'  friends,  bear  abundant  testimony  to  the 
turpitude  of  the  judges.  They  explained  away  and  softened  the 
palpable  contradictions  of  the  witnesses  for  the  crown,  insulted  and 
threatened  those  of  the  accused,  checked  all  cross-examination,  as- 
sumed the  truth  of  the  charge  throughout  the  whole  of  every  trial. 

It  is  remarkable  that,  although  the  king  might  be  justly  sur- 
mised to  give  little  credence  to  the  pretended  plot,  and  the  duke  of 
York  was  manifestly  affected  in  his  interests  by  the  heats  it  excited, 
yet  the  judges  most  subservient  to  the  court,  Scroggs,  North,  Jones, 
went  with  all  violence  into  the  popular  cry,  till,  the  witnesses 
beginning  to  attack  the  queen  and  to  menace  the  duke,  they  found 
it  was  time  to  rein  in,  as  far  as  they  could,  the  passions  they  had 
instigated.^  Pemberton,  a  more  honest  man  in  political  matters, 
showed  a  remarkable  intemperance  and  unfairness  in  all  trials 
relating  to  popery.  Even  in  that  of  lord  Stafford  in  1680,  the  last, 
and  perhaps  the  worst,  proceeding  under  this  delusion,  though  the 
court  had  a  standing  majority  in  the  house  of  lords,  he  was  con- 
victed by  fifty-five  peers  against  thirty-one ;  the  earl  of  Nottingham, 
lord-chancellor,  the  duke  of  Lauderdale,  and  several  others  of  the 
administration  voting  him  guilty,  while  he  was  acquitted  by  the 
honest  Hollis  and  the  acute  Halifax.  So  far  was  the  belief  in  the 
popish  plot,  or  the  eagerness  in  hunting  its  victims  to  death,  from 
being  confined  to  the  whig  faction,  as  some  writers  have  been 
willing  to  iniBinuate.  None  had  more  contributed  to  raise  the 
national  outcry  against  the  accused,  and  create  a  firm  persuasion 
of  the  reality  of  the  plot,  than  the  clergy  in  their  sermons,  even 
the  most  respectable  of  their  order,  Sancroft,  Sharp,  Barlow,  Burnet, 
Tillotson,  Stillingfleet ;  inferring  its  truth  from  Godfrey's  murder 
or  Coleman's  letter,  calling  for  the  severest  laws  against  catholics, 
and  imputing  to  them  the  fire  of  London,  nay  even  the  death  of 
Charles  I. 

§  16.  Though  the  duke  of  York  was  not  charged  with  partici- 
pation in  the  darkest  schemes  of  the  popish  conspirators,  it  was 
evident  that  his  succession  was  the  great  aim  of  their  endeavours, 
and  evident  also  that  he  had  been  engaged  in  the  more  real  and 

*  The  moment  when  the  indges  y^red  the  prisoners  npon  every  former  oocasio  n 
round  was  on  the  trUl  of  sir  Oeorge  Wake-  now  treated  Gates  and  Bedloe  as  they  de- 
man,  physician  to  the  queen.  Scroggs,  served,  though  to  the  aggravation  of  his 
who  had  been  infamously  partial  against  own  disgrace. 
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undeniable  intrigues  of  Coleman.  His  accession  to  the  throne,  long 
viewed  with  just  apprehension,  now  seemed  to  threaten  such  perils 
to  every  part  of  the  constitution  as  ought  not  supinely  to  be  waited 
for,  if  any  means  could  be  devised  to  obviate  them.  This  gave  rise 
to  the  bold  measure  of  the  exclusion  bill,  too  bold  indeed  for  the 
spirit  of  the  country,  and  the  rock  on  which  English  liberty  was 
nearly  shipwrecked.  In  the  long  parliament,  full  as  it  was  of  pen«- 
sioners  and  creatures  of  court  influence,  nothing  so  vigorous  would 
have  been  successful.  Even  in  the  bill  which  excluded  catholic 
peers  from  sitting  in  the  house  of  lords,  a  proviso,  exempting  the 
duke  of  York  from  its  operation,  having  been  sent  down  from  the 
other  house,  passed  by  a  majority  of  two  voices.  But  the  zeal  they 
showed  against  Danby  induced  the  king  to  put  an  end  to  this  par- 
liament of  seventeen  years'  duration ;  an  event  long  ardently  desired 
by  the  popular  party,  who  foresaw  their  ascendency  in  the  new 
elections.  The  next  house  of  commons  accordingly  came  together 
with  an  ardour  not  yet  quenched  by  corruption ;  and  after  reviving 
the  impeachments  commenced  by  their  predecessors,  and  carrying 
a  measure  long  in  agitation,  a  test^  which  shut  the  catholic  peers 
out  of  parliament,  went  upon  the  exclusion  bill,  llieir  dissolution 
put  a  stop  to  this,  and  in  the  next  parliament  the  lords  rejected  it.^ 
The  right  of  excluding  an  imworthy  heir  from  the  succession 
was  supported  not  only  by  the  plain  and  fundamental  principles  of 
civil  society,  which  establish  the  interest  of  the  people  to  be  the 
paramount  object  of  political  institutions,  but  by  those  of  the 
English  constitution.  It  had  always  been  the  better  opinion 
among  lawyers  that  the  reigning  king,  with  consent  of  parliament^ 
was  competent  to  make  any  changes  in  the  inheritance  of  the 
crown ;  and  this,  besides  the  acts  passed  under  Henry  YIII.  em- 
powering him  to  name  his  successor,  was  expressly  enacted,  with 
heavy  penalties  against  such  as  should  contradict  it,  in  the  thirteenth 
year  of  Elizabeth.  The  contrary  doctrine,  indeed,  if  pressed  to  its 
legitimate  consequences,  would  have  shaken  all  the  statutes  that 
limit  the  j)rerogative ;  since,  if  the  analogy  of  entails  in  private 
inheritances  were  to  be  resorted  to,  and  the  existing  legislature 
should  be  supposed  incompetent  to  alter  the  line  of  succession,  they 
could  as  little  impair  as  they  could  alienate  the  indefeasible  rights 
of  the  heir ;  nor  could  he  be  bound  by  restrictions  to  which  he  had 

*  This  test  (30  Gar.  II.  stat.  2)  was  the  commons,  though  not  by  the  lords ;  and  it 

declaration  subscribed  by  members  of  both  is  a  great  mistake  to  imagine  that  catholics 

houses  of  parliament  on  taking  their  seats,  were  legally  capable  of  sitting  in  the  lower 

that  there  is  no  transubstantiation  of  the  house  before  the  act  of  1679. 

elements  in  the  Lord's  Supper ;  and  that  7  The  second  reading  of  the  exclusion 

the  invocation  of  saints,  as  practised  in  the  bill  was  carried.  May  21, 1679,  by  207  to 

church  of  Rome,  is  idolatrous.    The  oath  128.  In  the  next  parliament  it  was  carried 

"  lupremoqr  was  already  taken  by  the  without  a  diyisioa. 
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never  given  his  assent.  It  seemed  strange  to  maintain  that  the 
parliament  could  reduce  a  future  king  of  England  to  the  condition 
of  a  doge  of  Venice  by  shackling  and  taking  away  his  authority, 
and  yet  could  not  divest  him  of  a  title  which  they  could  render 
little  better  than  a  mockery.  Those  accordingly  who  disputed  the 
legislative  omnipotence  of  parliament  did  not  hesitate  to  assert  that 
statutes  infringing  the  prerogative  were  null  of  themselves.  With 
the  court  lawyers  conspired  the  clergy,  who  pretended  these  matters 
of  high  policy  and  constitutional  law  to  be  within  their  province, 
and,  with  hardly  an  exception,  took  a  zealous  part  against  the 
exclusion.  It  was  indeed  a  measure  repugnant  to  the  common  pre- 
judices of  mankind,  who,  without  entering  on  the  abstract  com- 
petency of  parliament,  are  naturally  accustomed  in  an  hereditary 
monarchy  to  consider  the  next  heir  as  possessed  of  a  right,  of  which, 
except  through  necessity  or  notorious  criminality,  he  cannot  be 
justly  divested.  The  mere  profession  of  a  religion  different  from 
the  established  does  not  seem,  abstractedly  considered,  an  adequate 
ground  for  unsettling  the  regular  order  of  inheritance.  But  the 
Romish  religion  was  in  that  age  of  so  restless  and  malignant  a 
character,  that,  unless  the  power  of  the  crown  should  be  far  more 
strictly  limited  than  had  hitherto  been  the  case,  there  must  be  a 
very  serious  danger  from  any  sovereign  of  that  faith ;  and  the  letters 
of  Coleman,  as  well  as  other  evidences,  made  it  manifest  that  the 
duke  of  York  was  engaged  in  a  scheme  of  general  conversion,  which, 
from  his  arbitrary  temper,  and  the  impossibility  of  succeeding  by 
fair  means,  it  was  just  to  apprehend,  must  involve  the  subversion 
of  all  civil  liberty.  Still  this  was  not  distinctly  perceived  by  persons 
at  a  distance  from  the  scene,  imbued,  as  most  of  the  gentry  were, 
with  the  principles  of  the  old  cavaliers  and  those  which  the  church 
had  inculcated.  The  king,  though  hated  by  the  dissenters,  retained 
much  of  the  affections  of  that  party,  who  forgave  the  vices  they 
deplored,  to  his  father's  memory  and  his  personal  affability.  It 
appeared  harsh  and  disloyal  to  force  his  consent  to  the  exclusion  of 
a  brother  in  whom  he  saw  no  crime,  and  to  avoid  which  he  offered 
every  possible  expedient.  There  will  always  be  found  in  the  people 
of  England  a  strong  unwillingness  to  force  the  reluctance  of  their 
sovereign — ^a  latent  feeling,  of  which  parties  in  the  heat  of  their 
triumphs  are  seldom  aware,  because  it  does  not  display  itself  until 
the  moment  of  reaction.  And  although,  in  the  less  settled  times 
before  the  revolution,  this  personal  loyalty  was  highly  dangerous, 
and  may  still,  no  doubt,  sometimes  break  out  so  as  to  frustrate 
objects  of  high  import  to  the  public  weal,  it  is  on  the  whole  a 
salutary  temper  for  the  conservation  of  the  monarchy,  which  may 
require  such  a  barrier  against  the  encroachments  of  factions  and  the 
fervid  passions  of  the  multitude. 
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§  16.  The  bill  of  exclusion  was  drawn  with  as  much  regard  to 
the  inheritance  of  the  duke  of  York's  daughters  as  they  could 
reasonably  demand,  or  as  any  lawyer  engaged  for  them  could  have 
shown;  though  something  different  seems  to  be  insinuated  by 
Burnet.  It  provided  that  the  imperial  crown  of  England  should 
descend  to  and  be  enjoyed  by  such  person  or  persons  successively 
during  the  life  of  the  duke  of  York  a?  should  have  inherited  or 
enjoyed  the  same  in  case  he  were  naturally  dead.  If  the  princess 
of  Orange  was  not  expressly  named  (which,  the  bishop  tells  us, 
gave  a  jealousy,  as  though  it  were  intended  to  keep  that  matter 
still  undetermined),  tMs  silence  was  evidently  justified  by  the 
possible  contingency  of  the  birth  of  a  son  to  the  duke,  whose  right 
there  was  no  intention  in  the  framers  of  the  bill  to  defeat.  But  a 
large  part  of  the  opposition  had  unfortunately  other  objects  in  view. 
It  had  been  the  great  error  of  those  who  withstood  the  arbitrary 
counsels  of  Charles  II.  to  have  admitted  into  their  closest  confidence, 
and  in  a  considerable  degree  to  the  management  of  their  party,  a 
man  so  destitute  of  all  honest  principle  as  the  earl  of  Shaftesbury. 
Under  his  contaminating  influence  their  passions  became  more 
untractable,  their  connections  more  seditious  and  democrat^cal,  their 
schemes  more  revolutionary ;  and  they  broke  away  more  and  more 
from  the  line  of  national  opinion,  till  a  fatal  reaction  involved  them- 
selves in  ruin,  and  exposed  the  cause  of  public  liberty  to  its  most 
imminent  peril.  The  countenance  and  support  of  Shaftesbury 
brought  forward  that  unconstitutional  and  most  impolitic  scheme 
of  the  duke  of  Monmouth's  succession.  There  could  hardly  be  a 
greater  insult  to  a  nation  used  to  respect  its  hereditary  line  of  kings 
than  to  set  up  the  bastard  of  a  prostitute,  without  the  least  pretence 
of  personal  excellence  or  public  services,  against  a  princess  of 
known  virtue  and  attachment  to  the  protestant  religion.  And  the 
effrontery  of  this  attempt  was  aggravated  by  the  libels  eagerly 
circulated  to  dupe  the  credulous  populace  into  a  belief  of  Mon- 
mouth's legitimacy.  The  weak  young  man,  lured  on  to  destruction 
by  the  arts  of  intriguers  and  the  applause  of  the  multitude,  gave  just 
offence  to  sober-minded  patriots,  who  knew  where  the  true  hopes  of 
public  liberty  were  anchored,  by  a  kind  of  triumphal  procession 
through  parts  of  the  country,  and  by  other  indications  of  a  pre- 
sumptuous ambition. 

§  17.  If  any  apology  can  be  made  for  the  encouragement  given 
by  some  of  the  whig  party  (for  it  was  by  no  means  general)  to  the 
pretensions  of  Monmouth,  it  must  be  found  in  their  knowledge  of 
the  king's  affection  for  him,  which  furnished  a  hope  that  he  might 
more  easily  be  brought  in  to  the  exclusion  of  his  brother  for  the 
sake  of  so  beloved  a  child  than  for  the  prince  of  Orange.     And 

ubtless  there  was  a  period  when  Charles's  acquiescence  in  the 
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exclusion  did  not  appear  so  unattainable  as,  from  his  subsequent 
line  of  behaviour,  we  are  apt  to  consider  it.  It  appears  from  the 
recently  published  Life  of  James  that,  in  the  autumn  of  1680,  the 
embarrassment  of  the  king's  situation,  and  the  influence  of  the 
duchess  of  Portsmouth,  who  had  gone  over  to  the  exclusionists, 
made  him  seriously  deliberate  on  abandoning  his  brother.  Whether 
from  natural  instability  of  judgment,  from  the  steady  adherence  of 
France  to  the  duke  of  York,  or  from  observing  the  great  strength 
of  the  tory  party  in  the  house  of  lords,  where  the  bill  was  rejected 
by  a  majority  of  63  to  30^  he  soon  returned  to  his  former  disposition. 
It  was  long,  however,  before  he  treated  James  with  perfect  cordiality. 
Conscious  of  his  own  insincerity  in  religion,  which  the  duke's  bold 
avowal  of  an  obnoxious  creed  seemed  to  reproach,  he  was  provoked 
at  bearing  so  much  of  the  odium  and  incurring  so  many  of  the 
difficulties  which  attended  a  profession  that  he  hod  not  ventured  to 
make. 

In  the  apprehensions  excited  by  the  king's  unsteadiness  and  the 
defection  of  the  duchess  of  Portsmouth,  the  duke  deemed  his 
fortunes  so  much  in  jeopardy  as  to  have  resolved  on  exciting  a 
civil  war,  rather  than  yield  to  the  exclusion.  The  episcopal  party 
in  Scotland  had  gone  such  lengths  that  they  could  hardly  be  safe 
under  any  other  king.  The  catholics  of  England  were  of  course 
devoted  to  him.  With  the  help  of  these  he  hoped  to  show  himself 
so  formidable  that  Charles  would  find  it  his  interest  to  quit  that 
cowardly  line  of  politics  to  which  he  was  sacrificing  his  honour  and 
affections.  Louis,  never  insensible  to  any  occasion  of  rendering 
England  weak  and  miserable,  directed  his  ambassador  to  encourage 
the  duke  in  this  guilty  project  with  the  promise  of  assistance.  It 
seems  to  have  been  prevented  by  the  wisdom  or  public  spirit  of 
Churchill,  who  pointed  out  to  Barillon  the  absurdity  of  supposing 
that  the  duke  could  stand  by  himself  in  Scotland.  This  scheme  of 
lighting  up  the  flames  of  civil  war  in  three  kingdoms,  for  James's 
private  advantage,  deserves  to  be  more  remarked  than  it  has 
hitherto  been  at  a  time  when  his  apologists  seem  to  have  become 
numerous.  If  the  designs  of  Russell  and  Sidney  for  the  preserva- 
tion of  their  country's  liberty  are  blamed  as  rash  and  unjustifiable, 
what  name  shall  we  give  to  the  project  of  maintaining  the  pre- 
tensions of  an  individual  by  means  of  rebellion  and  general  blood- 
shed? 

§  18.  It  is  well  known  that  those  who  took  a  concern  in  the 
maintenance  of  religion  and  liberty  were  much  divided  as  to  the 
best  exp^ents  for  securing  them ;  some,  who  thought  the  exclusion 
too  violent,  dangerous,  or  impracticable,  preferring  the  enactment 
of  limitations  on  the  prerogatives  of  a  catholic  king.  As  soon  as 
the   exclusion  became  -  the  topic   of  open  discussion,  the   king 
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repeatedly  offered  to  grant  every  Beourity  that  could  be  demanded 
consistently  with  the  lineal  succession.  HoUis,  Halifax^  and  for  a 
time  Essex,  as  well  as  several  eminent  men  in  the  lower  house, 
were  in  favour  of  limitations.  But  those  which  they  intended  to 
insist  upon  were  such  encroachments  on  the  constitutional  authority 
*  of  the  crown,  that,  except  a  title  and  revenue,  which  Charles  thought 
more  valuable  than  all  the  rest,  a  popish  king  would  enjoy  no  one 
attribute  of  royalty.  The  king  himself,  on  the  30th  of  April,  1679, 
before  the  heats  on  the  subject  had  become  so  violent  as  they  were 
the  next  year,  offered  not  only  to  secure  all  ecclesiastical  prefer- 
ments from  the  control  of  a  popish  successor,*but  to  provide  that 
the  parliament  in  being  at  a  demise  of  the  crown,  or  the  last  that 
had  been  dissolved,  should  immediately  sit  and  be  indissoluble  for 
a  certain  time;  that  none  of  the  privy  council,  nor  judges,  lord- 
lieuteniint,  deputy-lieutenant,  nor  ofi&cer  of  the  navy,  should  be 
appointed  during  the  reign  of  a  catholic  king,  without  consent  of 
parliament.  He  offered  at  the  same  time  most  readily  to  consent  to 
any  further  provision  that  could  occur  to  the  wisdom  of  parliament, 
for  the  security  of  religion  and  liberty  consistently  with  the  right 
of  succession.  Hali&x,  the  eloquent  and  successful  opponent  of  the 
exclusion,  was  the  avowed  champion  of  limitations.  It  was 
proposed,  in  addition  to  these  offers  of  the  king,  that  the  duke,  in 
case  of  his  accession,  should  have  no  negative  voice  on  bills ;  that 
he  should  dispose  of  no  civil  or  military  posts  without  the  consent 
of  parliament ;  that  a  council  of  forty-one,  nominated  by  the  two 
houses,  should  sit  permanently  during  the  recess  or  interval  of  parlia- 
ment, with  power  of  appointing  to  all  vacant  offices,  subject  to  the 
future  approbation  of  the  lords  and  commons.  These  extraordinary 
innovations  would,  at  least  ftr  the  time,  have  changed  oui  con- 
stitution into  a  republic ;  and  justly  appeared  to  many  persons  more 
revolutionary  than  an  alteration  in  the  course  of  succession.  The 
duke  of  York  looked  on  them  with  dismay;  Charles,  indeed, 
privately  declared  that  he  would  never  con^nt  to  such  infiringe- 
ments  of  the  prerogative.  It  is  not,  however,  easy  to  perceive  how 
he  could  have  escaped  from  the  necessity  of  adhering  to  his  own 
propositions,  if  the  house  of  commons  would  have  relinquished  the 
bill  of  exclusion.  Another  expedient,  still  m(^e  ruinous  to  James 
than  that  of  limitations,  was  what  the  court  itself  suggested  in  the 
Oxford  parliament,  that,  the  duke  retaining  the  title  of  king,  a 
regent  should  be  appointed,^in  the  person  of  the  princess  of  Orange, 
with  all  the  royal  prerogatives ;  nay,  that  the  duke,  with  his  pageant 
crown  on  his  head,  should  be  banished  from  England  during  his 
life.  This  proposition,  which  is  a  great  fevourite  with  Burnet, 
appears  liable  to  the  same  objections  as  were  justly  urged  against  a 
similar  scheme  at  the  revolution.     It  was  certain  that  in  either 
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case  James  would  attempt  to  obtain  possession  of  power  by  force  of 
arms;  and  the  law  of  England  would  not  treat  very  favourably 
those  who  should  resist  an  acknowledged  king  in  his  natural 
capacity,  while  the  statute  of  Henry  Vll.  would,  legally  speaking, 
afford  a  security  to  the  adherents  of  a  de  facto  sovereign.  ^ 

§  19.  It  was  in  the  year  1679  that  the  words  Whig  and  Tory 
were  first  heard  in  their  application  to  English  factions;  and, 
though  as  senseless  as  any  cant  terms  that  could  be  devised,  they 
became  instantly  as  familiar  in  use  as  they  have  since  continued. 
There  were  iheaa.  indeed  questions  in  agitation  which  rendered  the 
distinction  more  broad  and  intelligible  than  it  has  generally  been 
in  later  times.  One  of  these,  and  the  most  important,  was  the  bill 
of  exclusion ;  in  which,  as  it  was  usually  debated,  the  republican 
principle,  that  all  positive  institutions  of  society  are  in  order  to 
the  general  good,  came  into  collision  with  that  of  monarchy,  which 
rests  on  the  maintenance  of  a  royal  line,  as  either  the  end,  or  at 
least  the  necessary  means,  of  lawful  government.  But,  as  the 
exclusion  was  confessedly  among  those  extraordinary  measures  to 
which  men  of  tory  principles  are  sometimes  compelled  to  resort  in 
great  emergencies,  and  which  no  rational  whig  espouses  at  any 
other  time,  we  shall  better  perhaps  discern  the  formation  of  these 
grand  political  sects  in  the  petitions  for  the  sitting  of  parliament, 
and  in  the  counter  addresses  of  the  opposite  party. 

§  20.  In  the  spring  of  1679  Charles  established  a  new  privy 
council,  by  the  advice  of  sir  William  Temple,  consisting  in  great 
part  of  those  eminent  men  in  both  houses  of  parliament  who  had 
been  most  prominent  in  their  opposition  to  the  late  ministry.  He 
publicly  declared  his  resolution  to  govern  entirely  by  the  advice  of 
this  council  and  that  of  parliamentf  The  duke  of  York  was  kept 
in  what  seemed  a  sort  of  exile  at  Brussels.  But  the  just  suspicion 
attached  to  the  king's  character  prevented  the  commons  fh>m 
placing  much  confidence  in  this  new  ministry ;  and,  as  frequently 
happens,  abated  their  esteem  for  those  who,  with  the  purest 
intentions,  had  gone  into  the  council.  They  had  soon  cause  to 
perceive  that  their  distrust  had  not  been  excessive.  The  ministers 
were  constantly  beaten  in  the  house  of  lords;  an  almost  certain 
test,  in  our  government,  of  the  court's  insincerity.  The  parliament 
was  first  prorogued,  then  dissolved;  against  the  advice,  in  the 
latter  instance,  of  the  majority  of  that  council  by  whom  the  king 
had  pledged  himself  to  be  directed.  A  new  parliament,  after  being 
sunmioned  to  meet  in  October,  1679,  was  prorogued  for  a  twelve- 
month without  the  avowed  concurrence  of  any  member  of  the 
council.  Lord  Russell,  and  others  of  the  honester  party,  withdrew 
from  a  board  where  their  presence  was  only  asked  in  mockery  or 
deceit ;  and  the  whole  specious  scheme  of  Temple  came  to  nothing 
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before  the  conclusion  of  the  year  which  had  seen  it  displayed.  Its 
author,  chagrined  at  the  disappointment  of  his  patriotism  and  his 
yanity,  has  sought  the  causes  of  failure  in  the  folly  of  Monmoath 
and  perverseness  of  Shaftesbury.  He  was  not  aware^  at  least  in 
their  full  extent,  of  the  king's  intrigues  at  this  period.  Charles, 
who  had  been  induced  to  take  those  whom  he  most  disliked  into 
his  council,  with  the  hope  of  obtaining  money  from  parliament,  or 
of  parrying  the  exclusion  bill,  and  had  consented  to  the  duke  of 
York's  quitting  England,  found  himself  enthralled  by  ministers 
whom  he  could  neither  corrupt  nor  deceive ;  Essex,  the  iSrm  and 
temperate  friend  of  constitutional  liberty  in  power  as  he  had  been 
out  of  it,  and  Halifax,  not  yet  led  away  by  ambition  or  resentment 
from  the  cause  he  never  ceased  to  approve.  He  had  recourse 
therefore  to  his  accustomed  refuge,  and  humbly  implored  the  aid  of 
Louis  against  his  own  council  and  parliament.  He  conjured  his 
patron  not  to  lose  this  opportunity  of  making  England  for  ever 
dependent  upon  France.  These  are  his  own  words,  such  at  least  as 
Barillon  attributes  to  him.  In  pursuance  of  this  overture,  a  secret 
treaty  was  negotiated  between  the  two  kings;  whereby,  after  a 
long  haggling,  Charles,  for  a  pension  of  1,000,000  livres  annually 
during  three  years,  obliged  himself  not  to  assemble  parliament 
during  that  time.  This  negotiation  was  broken  off  through  the 
apprehensions  of  Hyde  and  Sutherland,  who  had  been  concerned  in  it, 
about  the  end  of  November,  1679,  before  the  long  prorc^tioil  which 
is  announced  in  the  Gazette  by  a  proclamation  of  December  11th. 
But,  the  resolution  having  been  already  taken  not  to  permit  the 
meeting  of  parliament,  Charles  persisted  in  it  as  the  only  means  of 
escaping  the  bill  of  exclusion,  even  when  deprived  of  the  pecuniary 
assistance  to  which  he  had  trusted. 

§  21.  Though  the  king's  behaviour  on  this  occasion  exposed  the 
fallacy  of  all  projects  for  reconciliation  with  the  house  of  commons, 
it  was  very  well  calculated  for  his  own  ends ;  nor  was  there  any 
part  of  his  reign  wherein  he  acted  with  so  much  prudence  as  from 
this  time  to  the  dissolution  of  the  Oxford  parliament.  The  scheme 
concerted  by  his  adversaries,  and  already  put  in  operation,  of  pour- 
ing in  petitions  from  every  part  of  the  kingdom  for  the  meeting  of 
parliament,  he  checked  in  the  outset  by  a  proclamation,  artfully 
drawn  up  by  chief-justice  North,  which,  while  it  kept  clear  of  any- 
thing so  palpably  unconstitutional  as  a  prohibition  of  petitions, 
served  the  purpose  of  manifesting  the  king's  dislike  to  them,  and 
encouraged  the  magistrates  to  treat  all  attempts  that  way  as 
seditious  and  ill^al,  while  it  drew  over  the  neutral  and  lukewarm 
to  the  safer  and  stronger  side.  Then  were  first  ranged  against  each 
other  the  hosts  of  whig  and  tory,  under  their  banners  of  liberty 
or  loyalty ;  each  zealous,  at  least  in  profession,  to  maintain  the 
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established  constitution,  but  the  one  seeking  its  security  by  new 
maxims  of  government,  the  other  by  an  adherence  to  the  old.^    It 
must  be  admitted  that  petitions  to  the  king  from  bodies  of  his 
subjects,  intended  to  advise  or  influence  him  in  the  exercise  of 
his  undoubted  prerogatives,  such  as  the  time  of  calling  parliament 
together,  familiar  as  they  may  now  have  become,  had  no  precedent, 
except  one  in  the  dark  year  1640,  and  were  repugnant  to  the 
ancient  principles  of  our  monarchy.    The  cardinal  principle  of 
toryism  is,  that  the  king  ought  to  exercise  all  his  lawful  prero- 
gatives without  the  interference,  or  the  unsolicited  advice,  even  of 
parliament,  much  less  of  the  people.    These  novel  efforts  therefore 
were  met  by  addresses  from  most  of  the  grand  juries,  from  the 
magistrates  at  quarter  sessions,  and  from  many  corporations,  ex- 
pressing not  merely  their  entire  confidence  in  the  king,  but  their 
abhorrence  of  the  petitions  for  the  assembling  of  parliament ;  a  term 
which,  having  been  casually  used  in  one  address,  became  the  watch- 
word of  the  whole  party.    Some  allowance  must  be  made  for  the 
exertions  made  by  the  court,  especially  through  the  judges  of  assize, 
whose  charges  to  grand  juries  were  always  of  a  political  nature* 
Yet  there  can  be  no  doubt  that  the  strength  of  the  tories  manifested 
itself  beyond  expectation.    Sluggish  and  silent  in  its  fields,  like  the 
animal  which  it  has  taken  for  its  type,  the  deep-rooted  loyalty  of 
the  English  gentry  to  the  crown  may  escape  a  superficial  observer, 
till  some  circumstance  calls  forth  an  indignant  and  furious  energy. 
The  temper  shown  in  1680  was  not  according  to  what  the  late 
elections  would  have  led  men  to  expect,  not  even  to  that  of  the 
next  elections  for  the  parliament  at  Oxford.    A  large  majority 
returned  on  both  these  occasions,  and  that  in  the  principal  counties 
as  much  as  in  corporate  towns,  were  of  the  whig  principle.    It 
appears  that  the  ardent  zeal  against  popery  in  the  smaller  free- 
holders must  have  overpowered  the  natural  influence  of  the  superior 
classes.    The  middling  and  lower  orders,  particularly  in  towns, 
were  clamorous  against  the  duke  of  York  and  the  evil  counsellors 
of  the  crown.    But  with  the  country  gentlemen  popery  was  scarce 
a  more  odious  word  than  fanaticism ;  the  memory  of  the  late  reign 
and  of  the  usurpation  was  still  recent,  and  in  the  violence  of  the 
commons,  in  the  insolence  of  Monmouth  and  Shaftesbury,  in  the 
bold  assaults  upon  hereditary  right,  they  saw  a  faint  image  of  that 
confusion  which  had  once  impoverished  and  humbled  them.   Mean- 
while the  king's  dissimulation  was  quite  sufficient  for  these  simple 
loyalists ;  the  very  delusion  of  the  popish  plot  raisM  his  name  for 

"  The  name  of  whig,  meaning  sour  milk,  of  Hamilton's  invasion  of  England  in  order 

as  is  well  known,  is  said  to  have  originated  to  restore  Charles  I.    Tory  was  a  similar 

in  Scotland  in  1648,  and  was  given  to  those  nickname  for  some  of  the  wild  Irish  in 

violent  covemmtera  who  opposed  the  duke  Ulster. 

ST.  C,  H.  E.  T 
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religion  in  their  eyes,  since  his  death  was  the  declared  aim  of  the 
conspirators ;  nor  did  he  fail  to  keep  alive  this  favonrahle  prejudice 
by  letting  that  imposture  take  its  course,  and  by  enforcing  the 
execution  of  the  penal  laws  against  some  unfortunate  priests. 

§  22.  It  is  among  the  great  advantages  of  a  court  in  its  con- 
tention with  the  asserters  of  popular  privileges  that  it  can  employ 
a  circumspect  and  dissembling  ix)licy,  which  is  never  found  on  the 
opposite  side.  The  demagogues  of  faction,  o^  the  aristocratic  leaders 
of  a  numerous  assembly,  even  if  they  do  not  feel  the  influence  of 
the  passions  they  excite,  which  is  rarely  the  case,  are  urged  onwards 
by  their  headstrong  followers,  and  would  both  lay  themselves  open 
to  the  suspicion  of  unfaithfulness  and  damp  the  spirit  of  their  party 
by  a  wary  and  temperate  course  of  proceeding.  Yet  that  incautious 
violence,  to  which  ill-judging  men  are  tempted  by  the  possession  of 
power,  must  in  every  case,  and  especially  where  the  power  itself  is 
deemed  an  usurpation,  cast  them  headlong.  This  was  the  fatal 
error  of  that  house  of  commons  which  met  in  October,  1680 ;  and 
to  this  the  king's  triumph  may  chiefly  be  ascribed.  The  addresses 
declaratory  of  abhorrence  of  petitions  for  the  meeting  of  parliament 
were  doubtless  intemperate  with  respect  to  the  petitioners ;  but  it 
was  preposterous  to  treat  them  as  violations  of  privilege.  A  few 
precedents,  and  those  in  times  of  much  heat  and  irregularity,  could 
not  justify  so  flagrant  an  encroachment  on  the  rights  of  the  private 
subject  as  the  commitment  of  men  for  a  declaration  so  little  affect- 
ing the  constitutional  rights  and  functions  of  parliament.  That 
the  commons  had  no  right  of  judicature  was  admitted :  was  it  com- 
patible, many  might  urge,  to  principles  of  reason  and  justice  that 
they  could,  merely  by  using  the  words  contempt  or  breach  of 
privilege  in  a  warrant,  deprive  the  subject  of  that  liberty  which  the 
recent  statute  of  Habeas  Corpus  had  secured  against  the  highest 
ministers  of  the  crown?  Yet  one  Thompson,  a  clergyman  at 
Bristol,  having  preached  some  virulent  sermons,  wherein  he  had 
traduced  the  memory  of  Hampden  for  refusing  the  payment  of  ship- 
money,  and  spoken  disrespectfully  of  queen  Elizabeth,  as  well  as 
insulted  those  who  petitioned  for  the  sitting  of  parliament,  was  sent 
for  in  custody  of  the  Serjeant  to  answer  at  the  bar  for  his  high 
misdemeanor  against  the  privileges  of  that  house ;  and  was  after- 
wards compelled  to  find  security  for  his  forthcoming  to  answer  to 
an  impeachment  voted  against  him  on  these  strange  charges. 
Many  others  were  brought  to  the  bar,  not  only  for  the  crime  of 
abhorrence,  but  for  alleged  misdemeanors  still  less  affecting  the 
privileges  of  parliament,  such  as  remissness  in  searching  for  papists. 
ISir  Robert  Cann,  of  Bristol,  was  sent  for  in  custody  of  the  serjeant- 
at-arms,  for  publicly  declaring  that  there  was  no  popish,  but  only  a 
Presbyterian  plot.    A  general  jyanic,  mingled  with  indignation,  was 
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diffused  through  the  country,  till  one  Stawell,  a  gentleman  of 
Devonshire,  had  the  courage  to  refuse  compliance  with  the  speaker's 
warrant ;  and  the  commons,  who  hesitated  at  such  a  time  to  risk 
an  appeal  to  the  ordinary  magistrates,  were  compelled  to  let  this 
contumacy  go  unpunished.  If,  indeed,  we  might  believe  the 
journals  of  the  house,  Stawell  was  actually  in  custody  of  the 
Serjeant,  though  allowed  a  month's  time  on  account  of  sickness. 
This  was  most  probably  a  subterfuge  to  conceal  the  truth  of  the 
case. 

These  encroachments,  under  the  name  of  privilege,  were  exactly 
in  the  spirit  of  the  long  parliament,  and  revived  too  forcibly  the 
recollection  of  that  awful  period.  It  was  commonly  in  men's 
mouths  that  1641  was  come  about  again.  There  appeared  indeed 
for  several  months  a  very  imminent  danger  of  civil  war.  I  have 
already  mentioned  the  projects  of  the  duke  of  York,  in  case .  his 
brother  had  given  way  to  the  exclusion  bill.  There  could  be  little 
reason  to  doubt  that  many  of  the  opposite  leaders  were  ready  to 
try  the  question  by  arms.  The  just  abhorrence  good  men  entertain 
for  such  a  calamity  excites  their  indignation  against  those  who  con- 
spicuously bring  it  on.  And,  however  desirous  some  of  tte  court 
might  be  to  strengthen  the  prerogative  by  quelling  a  premature 
rebellion,  the  commons  were,  in  the  eyes  of  the  nation,  far  more 
prominent  in  accelerating  so  terrible  a  crisis.  Their  votes  in  the 
session  of  November,  1680,  were  marked  by  the  most  extravj^ant 
factiousness.  Their  conduct  in  the  short  parliament  held  at  Oxford, 
in  March,  1681,  served  still  more  to  alienate  the  peaceable  part  of 
the  community.  That  session  of  eight  days  was  marked  by  the 
rejection  of  a  proposal  to  vest  all  effective  power  during  the  diie  of 
York's  life  in  a  regent,  which,  as  has  been  already  observed,  was  by 
no  means  a  secure  measure,  and  by  a  much  less  justifiable  attempt 
to  screen  the  author  of  a  treasonable  libel  from  punishment  under 
the  pretext  of  impeaching  him  at  the  bar  of  the  upper  house.  It 
seems  difficult  not  to  suspect  that  the  secret  instigation  of  Barillon, 
and  even  his  gold,  had  considerable  influence  on  some  of  those  who 
swayed  the  votes  of  this  parliament. 

§  23.  Though  the  impeachment  of  Fitzharris,  to  which  I  have 
just  alluded,  was  in  itself  a  mere  work .  of  temporary  faction,  it 
brought  into  discussion  a  considerable  question  in  our  constitutional 
law,  which  deserves  notice  both  on  account  of  its  importance  and 
because  a  popular  writer  has  advanced  an  untenable  proposition  on 
the  subject.  The  commons  impeached  this  man  of  high  treason. 
The  lords  voted  that  he  should  be  proceeded  against  at  common 
law.  It  was  resolved,  in  consequence,  by  the  lower  house,  "  that 
it  is  the  undoubted  right  of  the  commons  in  parliament  assembled 
to  impeach  before  the  lords  in  parliament  any  peer  or  commoner  for 
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treason,  or  any  other  crime  or  misdemeanor :  and  that  the  refusal 
of  the  lords  to  proceed  in  parliament  upon  such  impeachment  is  a 
denial  of  justice,  and  a  violation  of  the  constitution  of  parliament.** 
It  seems  indeed  ^lifficult  to  justify  the  determination  of  the  lords. 
Certainly  the  declaration  in  the  case  of  sir  Simon  de  Bereford,  who 
having  heen  accused  by  the  king,  in  the  fourth  year  of  Edward  III., 
before  the  lords,  of  participating  in  the  treason  of  Roger  Mortimer, 
that  noble  assembly  protested,  "  with  the  assent  of  the  king  in  full 
parliament,  that,  albeit  they  had  taken  upon  them,  as  judges  of  the 
parliament,  in  the  presence  of  the  king,  to  render  judgment,  yet  the 
peers  who  then  were  or  should  be  in  time  to  come  were  not  bound  to 
render  judgment  upon  others  than  peers,  nor  had  power  to  do  so ; 
and  that  the  said  judgment  thus  rendered  should  never  be  drawn  to 
example  or  consequence  in  time  to  come,  whereby  the  said  peers  of 
the  land  might  be  charged  to  judge  others  than  their  peers,  contrary 
to  the  laws  of  the  land ;"  certainly,  I  say,  this  declaration,  even  if 
it  amounted  to  a  statute,  concerning  which  there  has  been  some 
question,  was  not  necessarily  to  be  interpreted  as  applicable  to 
impeachments  at  the  suit  of  the  commons,  wherein  the  king  is  no 
ways  a  party.  There  were  several  precedents  in  the  reign  of 
Richard  II.  of  such  impeachments  for  treason.  There  had  been 
more  than  one  in  that  of  Charles  I.  And  if  the  doctrine  adopted 
by  the  lords  were  to  be  carried  to  its  just  consequences,  all  impeach- 
ment of  commoners  must  be  at  an  end ;  for  no  distinction  is  taken 
in  the  above  declaration  as  to  Bereford  between  treason  and  mis- 
demeanor. The  peers  had  indeed  lost  their  ancient  privilege  in 
cases  of  misdemeanor,  and  were  subject  to  the  verdict  of  a  jury ;  but 
the  principle  was  exactly  the  same,  and  the  right  of  judging  com- 
moners upon  impeachment  for  corruption  or  embezzlement,  which 
no  one  called  in  question,  was  as  much  an  exception  from  the 
ordinary  rules  of  law  as  in  the  more  rare  case  of  high  treason.  It 
is  hardly  necessary  to  observe  that  the  29th  section  of  Magna 
Charta,  which  establishes  the  right  of  trial  by  jury,  is  by  its  express 
language  solely  applicable  to  the  suits  of  the  crown. 

This  very  dangerous  and  apparently  unfounded  theory,  broached 
upon  the  occasion  of  Fitzharris's  impeachment  by  the  earl  of  Not- 
tingham, never  obtained  reception ;  and  was  rather  intimated  than 
avowed  in  the  vote  of  the  lords  that  he  should  be  proceeded  against 
at  common  law.  But,  after '  the  revolution,  the  commons  having 
impeached  sir  Adam  Blair,  and  some  others  of  high  treason,  a  com- 
mittee was  appointed  to  search  for  precedents  on  this  subject ;  and, 
after  full  deliberation,  the  house  of  lords  came  to  a  resolution  that 
'"■  ^  '^ould  proceed  on  the  impeachments,  llie  inadvertent  posi- 
^fore  of  Blackstone,"  that  a  commoner  ^nnot  be  impeached 
V        •  Commentaries,  vol.  iv.  c.  19. 
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for  higb  treason,  is  not  only  difficult  to  be  supported  upon  ancient 
authorities,  but  contrary  to  the  latest  determination  of  the  supreme 
tribunal. 

§  24.  Ko  satisfactory  elucidation  of  the  strange  libel  for  which 
Fitzharris  suffered  death  has  yet  been  afforded.  There  is  much  pro- 
bability in  the  supposition  that  it  was  written  at  the  desire  of  some 
in  the  court,  in  order  to  cast  odium  on  their  adversaries;  a  very 
common  stratagem  of  unscrupulous  partisans.^^  It  caused  an  im- 
pression unfavourable  to  the  whigs  in  the  nation.  The  court  made 
a  dexterous  use  of  that  extreme  credulity  which  has  been  supposed 
characteristic  of  the  English,  though  it  belongs  at  least  equally  to 
every  other  people.  They  seized  into  their  hands  the  very  engines 
of  delusion  that  had  been  turned  against  them.  Those  perjured 
witnesses,  whom  Shaftesbury  had  hallooed  on  through  all  the  infamy 
of  the  popish  plot,  were  now  arrayed  in  the  same  court  to  swear 
treason  and  conspiracy  against  him.  Though  he  escaped  by  the 
resoluteness  of  his  grand  jury,  who  refused  to  find  a  bill  of  indict- 
ment on  testimony  which  they  professed  themselves  to  disbelieve, 
and  which  was  probably  false,  yet  this  extraordinary  deviation 
from  the  usual  practice  did  harm  rather  than  otherwise  to  the 
general  cause  of  his  faction.  The  judges  had*taken  care  that  the 
witnesses  should  be  examined  in  open  court,  so  that  the  jury's 
partiality,  should  they  reject  such  positive  testimony,  might  become 
glaring.  Whether  the  grand  jury  of  London,  in  their  celebrated 
ignoramus  on  the  indictment  preferred  against  Shaftesbury,  had 
sufficient  grounds  for  their  incredulity  I  will  not  pretend  to  deter- 
mine. There  was  probably  no  one  man  among  them  who  had  not 
implicitly  swallowed  th^  tales  of  the  same  witnesses  in  the  trials 
for  the  plot.  The  nation,  however,  in  general,  less  bigoted,  or  at 
least  more  honest  in  their  bigotry,  than  those  London  citizens, 
was  staggered  by  so  many  depositions  to  a  traitorous  conspiracy,  in 
those  who  had  pretended  an  excessive  loyalty  to  the  king's  person. 
Men  unaccustomed  to  courts  of  justice  are  naturally  prone  to  give 
credit  to  the  positive  oaths  of  witnesses.  They  were  still  more 
persuaded  when,  as  in  the  trial  of  College  at  Oxford,  they  saw  this 
testimony  sustained  by  the  approbation  of  a  judge  (and  that  judge 
a  decent  person  who  gave  no  scandal),  and  confirmed  by  the  verdict 
of  a  jury. 

§  25.  The  king*s  declaration  of  the  reasons  that  induced  him  to 
dissolve  the  last  parliament,  being  a  manifesto  against  the  late 
majority  of  the  house  of  commons,  was  read  in  all  churches.  The 
clergy  scarcely  waited  for  this  pretext  to  take  a  zealous  part  for  the 

10  Fitxharris  was  an  Irish  papist,  wbo  Hawkins,  afterwards  made  dean  of  Ghi- 
hfld  evidently  bad  interviews  with  the  Chester  for  his  pains,  published  a  narrative 
king   fhnmgb   lady   Fortsmontb.     One     of  thisease.ftLUofftlsehoods. 
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crown.  Every  one  knows  their  influence  over  the  nation  in  any 
cause  which  they  make  their  own.  They  seemed  to  change  the 
war  against  liberty  into  a  crusade.  They  re-echoed  from  every 
pulpit  the  strain  of  passive  obedience,  of  indefeasible  hereditary 
right,  of  the  divine  origin  and  patriarchal  descent  of  monarchy. 
Now  began  again  the  loyal  addresses,  more  numerous  and  ardent 
than  in  the  last  year,  which  overspread  the  pages  of  the  London 
Ghtzette  for  many  months.  These  efifusions  stigmatise  the  measures 
of  the  last  three  parliaments,  dwelling  especially  on  their  arbitrary 
illegal  votes  against  the  personal  liberty  of  the  subject. 

The  whigs,  meantime,  so  late  in  the  heyday  of  their  pride,  lay, 
like  the  fallen  angels,  prostrate  upon  the  fiery  lake.  The  scoffs  and 
gibes  of  libellers,  who  had  trembled  before  the  resolutions  of  the 
commons,  were  showered  upon  their  heads.  They  had  to  fear,  what 
was  much  worse  than  the  insults  of  these  vermin,  the  perjuries  of 
mercenary  informers  suborned  by  their  enemies  to  charge  false  con- 
spiracies against  them,  and  sure  of  countenance  ^om  the  con- 
taminated benches  6f  justice.  The  court,  with  an  artful  policy, 
though  with  detestable  wickedness,  secured  itself  against  its  only 
great  danger,  the  suspicion  of  popery,  by  the  sacrifice  of  Plunket, 
the  titular  archbishop  of  Dublin.  The  execution  of  this  worthy  and 
iniKXjent  person  cannot  be  said  to  have  been  extorted  from  the  king 
in  a  time  of  great  difl&culty,  like  that  of  lord  Stafford.  He  was  coolly 
and  deliberately  permitted  to  suffer  death,  lest  the  current  of  loyalty, 
still  sensitive  and  suspicious  upon  the  account  of  religion,  might  be 
somewhat  checked  in  its  course.  Yet  those  who  heap  the  epithets 
of  merciless,  inhuman,  sanguinary,  on  the  whig  party  for  the  im- 
peachment of  lord  -Stafford,  in  whose  guilt  they  fully  believed, 
seldom  mention,  without  the  characteristic  distinction  of  '*  good- 
natured,"  that  sovereign  who  permitted  the  execution  of  Plunket, 
of  whose  innocence  he  was  assured. 

§  26.  The  hostility  of  the  city  of  London,  and  of  several  other 
towns,  towards  the  court,  degenerating  no  doubt  into  a  factious  and 
indecent  violence,  gave  a  pretext  for  the  most  dangerous  aggression 
on  public  liberty  that  occurred  in  the  present  reign.  The  power  of 
the  democracy  in  that  age  resided  chiefly  in  the  corporations.  These 
returned,  exclusively  or  principally,  a  majority  of  the  representatives 
of  the  commons.  So  long  as  they  should  be  actuated  by  that  ardent 
spirit  of  protestantism  and  liberty  which  prevailed  in  the  middling 
classes,  there  was  little  prospect  of  obtaining  a  parliament  that 
would  co-operate  with  the  Stuart  scheme  of  government.  The 
administration  of  justice  was  very  much  in  the  hands  of  their  magis- 
trates, especially  in  Middlesex,  where  all  juries  are  returned  by  the 
heriffs.  It  was  suggested,  therefore,  by  some  crafty  lawyers 
iudgment  of  forfeiture  obtained  against  the  coqwration  of 
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London  would  not  only  demolish  that  citadel  of  insolent  rebels,  but 
intimidate  the  rest  of  England  by  so  striking  an  example.  An 
information,  as  it  is  called,  quo  warranto,  was  accordingly  brought 
into  the  court  of  king's  bench  against  .the  corporation.  Two  acts 
of  the  common  council  were  alleged  as  sufficient  misdemeanors  to 
warrant  a  judgment  of  forfeiture:  one,  the  imposition  of  certain 
tolls  on  goods  brought  into  the  city  markets  by  an  ordinance 
or  by-law  of  their  own ;  the  other,  their  petition  to  the  king  in 
December,  1679,  for  the  sitting  of  parliament,  and  its  publication 
throughout  the  country.  It  would  be  foreign  to  the  purpose  of  this 
work  to  inquire  whether  a  corporation  be  in  any  case  subject  to 
forfeiture,  the  affirmative  of  which  seems  to  have  been  held  by 
courts  of  justice  since  the  revolution ;  or  whether  the  exaction  of 
tolls  in  their  markets,  in  consideration  of  erecting  stalls  and  stand- 
ings, were  within  the  competence  of  the  city. of  London  ;  or,  if  not 
so,  whether  it  were  such  an  offence  as  could  legally  incur  the 
penalty  of  a  total  forfeiture  and  disfranchisement;  since  it  was 
manifest  that  the  crown  made  use  only  of  this  additional  pretext  in 
order  to  punish  the  corporation  for  its  address  to  the  king.  We 
are  not,  however,  so  much  concerned  to  argue  the  matter  of  law  in 
this  question,  as  to  remark  the  spirit  in  which  the  attack  on  this 
stronghold  of  popular  liberty  was  conceived.  The  court  of  king's 
bench  pronounced  judgment  of  forfeiture  against  the  corporation ; 
but  this  judgment,  at  the  request  of  the  attorney-general,  was  only 
recorded ;  the  city  continued  in  appearance  to  possess  its  corporate 
franchises,  but  upon  submission  to  certain  regulations;  namely, 
that  no  mayor,  sheriff,  recorder,  or  other  chief  officer,  should  be 
admitted  until  approved  by  the  king ;  that,  in  the  event  of  his  twice 
disapproving  their  choice  of  a  mayor,  he  should  himself  nominate 
a  fit  person,  and  the  same  in  case  of  sheriffs,  without  waiting  for  a 
second  election ;  that  the  court  of  aldermen,  with  the  king's  per- 
mission, might  remove  any  one  of  their  body ;  that  they  should 
have  a  negative  on  the  elections  of  common-councilmen,  and,  in 
case  of  disapproving  a  second  choice,  have  themselves  the  nomi- 
nation. The  corporation  submitted  thus  to  purchase  the  con- 
tinued enjoyment  of  its  estates  at  the  expense  of  its  municipal 
independence;  yet,  even  in  the  prostrate  condition  of  the  whig 
party,  the  question  to  admit  these  regulations  was  carried  by 
no  great  majority  in  the  common  councils.  The  city  was,  of 
course,  absolutely  subservient  to  the  court  from  this  time  to  the 
revolution. 

After  the  fall  of  the  capital  it  was  not  to  be  expected  that  towns 
less  capable  of  defence  should  stand  out.  Informations  quo  warranto 
Avere  brought  against  several  corix)rations,  and  a  far  greater  niunbcr 
hastened  to  anticipate  the  assault  by  voluntary  surrenders.    It 
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seemed  to  be  recx^ized  'as  law  by  the  judgment  against  London 
that  any  irregularity  or  misuse  of  power  in  a  corporation  might 
incur  a  sentence  of  forfeiture,  and  few  could  boast  that  they  were 
invulnerable  at  every  point.  The  judges  of  assize  in  their  circuits 
prostituted  their  influence  and  authority  to  forward  this  and  every 
other  encroachment  of  the  crown.  Jeffreys,  on  the  northern  circuit, 
in  1684,  to  use  the  language  of  Charles  II.'s  most  unblushing  advo- 
cate, "  made  all  the  charters,  like  the  walls  of  Jericho,  fall  down 
before  him,  and  returned  laden  with  surrenders,  the  spoils  of  towns.*^* 
They  received,  instead,  new  charters,  framing  the  constitution  of 
these  municipalities  in  a  more  oligarchical  model,  and  reserving  to 
the  crown  the  first  appointment  of  those  who  were  to  form  the 
governing  part  of  the  corporation.  These  changes  were  gradually 
brought  about  in  the  last  three  years  of  Charles's  reign  and  in  the 
beginning  of  the  next. 

§  27.  There  can  be  nothing  so  destructive  to  the  English  con- 
stitution, not  even  the  introduction  of  a  military  force,  as  the 
exclusion  of  the  electoral  body  from  their  franchises.  The  {)eople 
of  this  country  are,  by  our  laws  and  constitution,  bound  only  to 
obey  a  parliament  duly  chosen ;  and  this  violation  of  charters,  in 
the  reigns  of  Charles  and  James,  appears  to  be  the  great  and  leading 
justification  of  that  event  which  drove  the  latter  from  the  throne. 
It  can  therefore  be  no  matter  of  censure,  in  a  moral  sense,  that  some 
men  of  pure  and  patriotic  virtue,  mingled,  it  must  be  owned,  with 
others  of  a  far  inferior  temper,  began  to  hold  consultations  as  to  the 
best  means  of  resisting  a  government  which,  whether  to  judge  from 
these  proceedings,  or  from  the  language  of  its  partisans,  was  aiming 
without  disguise  at  an  arbitrary  power.  But  as  resistance  to  estab^ 
lished  authority  can  never  be  warrantable  until  it  is  expedient,  we 
could  by  no  means  approve  any  schemes  of  insurrection  that  might 
be  projected  in  1682,  unless  we  could  perceive  that  there  was  a  fair 
chance  of  their  success.  And  this  we  are  not  led,  by  what  we  read 
of  the  spirit  of  those  times,  to  believe.  The  tide  ran  violently  in 
another  direction ;  the  courage  of  the  whigs  was  broken ;  their 
adversaries  were  strong  in  numbers  and  in  zeal.  But  hence  it  is 
reasonable  to  infer  that  men  like  lord  Essex  and  lord  Russell,  with 
80  much  to  lose  by  failure,  with  such  good  sense,  and  such  abhor- 
rence of  civil  calamity,  would  not  ultimately  have  resolved  on  the 
desperate  issue  of  arms,  though  they  might  deem  it  prudent  to 
form  estimates  of  their  strength,  and  to  knit  together  a  confederacy 
which  absolute  necessity  might  call  into  action.  It  is  beyond 
doubt  that  the  supposed  conspirators  had  debated  among  themselves 
the  subject  of  an  insurrection,  and  poised  the  chances  of  civil  war. 
Thus  much  the  most  jealous  lawyer,  I  presume,  will  allow  might 

»»  North's  Examen,  626, 
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be  done,  without  risking  the  penalties  of  treason.  They  had,  how^ 
ever,  gone  farther ;  and  by  concerting  measures  in  different  places 
as  well  as  in  Scotland,  for  a  rising,  though  contingently,  and  without 
any  fixed  determination  to  carry  it  into  effect,  most  probably  (if  th6 
whole  business  had  been  disclosed  in  testimony)  laid  themselves 
open  to  the  law,  according  to  the  construction  it  has  frequently 
received.  There  is  a  considerable  difi&culty,  after  all  that  has  been 
written,  in  stating  the  extent  of  their  designs ;  but  I  think  we  may 
assume  that  a  wide-spreading  and  formidable  insurrection  was  for 
several  months  in  agitation.  But  the  dif&culties  and  hazards  of 
the  enterprise  had  already  caused  lord  Bussell  and  lord  Essex  to 
recede  from  the  desperate  counsels  of  Shaftesbury ;  and  but  for  the 
unhappy  detection  of  the  conspiracy  and  the  perfidy  of  lord  Howard, 
these  two  noble  persons,  whose  lives  were  untimely  lost  to  their 
country,  might  have  survived  to  join  the  banner  and  support  the 
throne  c^  William.  It  is  needless  to  observe  that  the  minor  plot, 
if  we  may  use  that  epithet  in  reference  to  the  relative  dignity  of 
the  conspirators,  for  assassinating  the  king  and  the  duke  of  York, 
had  no  inmiediate  connection  with  the  schemes  of  Russell,  Essex, 
and  Sidney.'* 

§  28.  But  it  is  by  no  means  a  consequence  from  the  admission 
we  have  made  that  the  evidence  adduced  on  lord  Bussell's  trial 
was  sufficient  to  justify  his  conviction."  It  appears  to  me  that  lord 
Howard,  and  perhaps  Bumsey,  were  unwilling  witnesses ;  and  that 
the  former,  as  is  frequently  the  case  with  those  who  betray  their 
friends  in  order  to  save  their  own  lives,  divulged  no  more  thaxi  was 
extracted  by  his  own  danger.  The  testimony  of  neither  witness, 
specially  Howard,  was  given  with  any  degree  of  that  precision 
which  is  exacted  in  modem  times ;  and,  as  we  now  read  the  trial, 
it  is  not  probable  that  a  jury  in  later  ages  would  have  found  a 
verdict  of  guilty,  or  would  have  been  advised  to  it  by  the  court. 
But,  on  the  other  hand,  if  lord  Howard  were  really  able  to  prove 
more  than  he  did,  which  I  much  suspect,  a  better-conducted  exami- 
nation would  probably  have  elicited  facts  unfavourable  to  the 
prisoner  which  at  present  do  not  appear.  It  maybe  doubtful 
whether  any  overt  act  of  trea^n  is  distinctly  proved  against  l^rd 
Bussell,  except  his  concurrence  in  the  project  of  a  rising  at  Taunton, 
to  which  Bumsey  deposes.  But  this,  depending  on  the  oath  of  a 
single  witness,  could  not  be  sufficient  for  a  conviction. 

Pemberton,  chief  justice  of  the  common  pleas,  tried  this  illustrious 

i>  Thero  appMra  iio  caase  for  dovUiiig  ties,  l^ut  sailed  to  oonstituUo&al  tnelati* 
the  reality  of  what  is  called  the  Rye-honae  d^oly,  which  overcame  his  fortitude ;  an 
Plot.  event  the  more  to  be  deplored,  as  there 

IS  Lord  Essex  cat  his  throat  In  the  Tower,  seems  to  have  been  no  possibility  Of  his 
He  was  a  ma^  of  the  most  excellent  qnali-    being  convicted. 
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prisoner  with  more  humanity  than  was  usually  displayed  on  the 
bench ;  hut,  aware  of  his  precarious  tenure  in  office,  he  did  not 
venture  to  check  the  counsel  for  the  crown,  Sawyer  and  Jeffreys, 
permitting  them  to  give  a  great  body  of  hearsay  evidence,  with  only 
the  feeble  and  useless  remark  that  it  did  not  affect  the  prisoner. 
Yet  he  checked  lord  Anglesea,  when  he  offered  similar  evidence  for 
the  defence.  In  his  direction  to  the  jury,  it  deserves  to  be  remarked 
that  he  by  no  means  advanced  the  general  proposition  which  better 
men  have  held,  that  a  conspiracy  to  levy  war  is  in  itself  an  overt 
act  of  compassing  the  king's  death ;  limiting  it  to  cases  where  the 
king's  person  might  be  put  in  danger,  as,  in  the  immediate  instance, 
by  the  alleged  scheme  of  seizing  his  guards.  His  language,  indeed, 
as  recorded  in  the  printed  trial,  was  such  as  might  have  produced 
a  verdict  of  acquittal  from  a  jury  tolerably  disposed  towards  the 
prisoner ;  but  the  sheriffs.  North  and  Rich,  who  had  been  illegally 
thrust  into  office,  being  men  wholly  devoted  to  the  prerogative,  had 
taken  care  to  return  a  panel  in  whom  they  could  confide. 

The  trial  of  Algernon  Sidney,  at  which  Jeffreys,  now  raised  to 
the  post  of  chief  justice  of  the  king's  bench,  presided,  is  as  familiar 
to  all  my  readers  as  that  of  lord  Bussell.  Their  names  have  been 
always  united  in  grateful  veneration  and  sympathy.  It  is  notorious 
that  Sidney's  conviction  was  obtained  by  a  most  illegal  distortion 
of  the  evidence.  Besides  lord  Howard,  no  living  witness  could  be 
produced  to  the  conspiracy  for  an  insurrection ;  and  though  Jeffreys 
permitted  two  others  to  prepossess  the  jury  by  a  secondhand  story, 
he  was  compelled  to  admit  that  their  testimony  could  not  directly 
affect  the  prisoner.  The  attorney-general,  therefore,  had  recourse 
to  a  paper  found  in  his  house,  which  was  given  in  evidence,  either 
as  an  overt  act  of  treason  by  its  own  nature,  or  as  connected  with 
the  alleged  conspiracy ;  for  though  it  was  only  in  the  latter  sense 
that  it  could  be  admissible  at  all,  yet  Jeffreys  took  care  to  insinuate, 
in  his  charge  to  the  jury,  that  the  doctrines  it  contained  were 
treasonable  in  themselves,  and  without  reference  to  other  evidence. 
In  regard  to  truth,  and  to  that  justice  which  cannot  be  denied  to 
the  worst  men  in  their  worst  actions,  I  must  observe  that  the 
common  accusation  against  the  court  in  this  trial,  of  having  ad- 
mitted insufficient  proof  by  the  mere  comparison  of  handwriting, 
though  alleged,  not  only  in  most  of  our  historians,  but  in  the  act  of 
parliament  reversing  Sidney's  attainder,  does  not  appear  to  be  well 
founded ;  the  testimony  to  that  fact,  imless  the  printed  trial  is 
falsified  in  an  extraordinary  degree,  being  such  as  would  be  received 
at  present.  We  may  allow,  also,  that  the  passages  from  this  paper, 
as  laid  in  the  indictment,  containing  very  strong  assertions  of  the 
right  of  the  people  to  depose.an  unworthy  king,  might  by  possibility, 
if  connected  by  other  evidence  with  the  conspiracy  itself,  have  been 


CiiA.  lI.~l673-85.     .  CHAKACTJiR  OF  SIDNEi^.  4l9 

admissible  as  presumptions  for  the  jury  to  consider  whether  they 
■had  been  written  in  furtherance  of  that  design.  But  when  they 
came  to  be  read  on  the  trial  with  their  context,  though  only  with 
such  parts  of  that  as  the  attorney-general  chose  to  produce  out. 
of  a  voluminous  manuscript,  it  was  clear  that  they  belonged  to  a 
theoretical  work  on  government,  long  since  perhaps  written,  and 
incapable  of  any  bearing  upon  the  other  evidence. 

The  manifest  iniquity  of  this  sentence  upon  Algernon  Sidney,  as 
well  as  the  high  courage  he  displayed  throughout  these  last  scenes 
of  his  life,  have  inspired  a  sort  of  enthusiasm  for  his  name,  which 
neither  what  we  know  of  his  story,  nor  the  opinion  of  his  contem- 
jwraries,  seems  alt(^ether  to  warrant.  The  crown  of  martyrdom 
should  be  suffered  perhaps  to  exalt  every  virtue,  and  efface  every 
defect^  in  patriots,  as  it  has  often  done  in  saints.  In  the  faithful 
mirror  of  history  Sidney  may  lose  something  of  this  lustre.  He 
possessed  no  doubt  a  powerful,  active,  and  undaunted  mind,  stored 
with  extensive  reading  on  the  topics  in  which  he  delighted.  But 
having  proposed  one  only  object  for  his  political  conduct,  the  estab- 
lishment of  a  republic  in  England,  his'pride  and  inflexibility,  though 
they  gave  a  dignity  to  his  character,  rendered  his  views  narrower 
and  bis  temper  unaccommodating.  It  was  evident  to  every  reasonable 
man  that  a  republican  government,  being  adverse  to  the  prepos- 
sessions of  a  great  majority  of  the  people,  could  only  be  brought 
about  and  maintained  by  the  force  of  usurpation.  Yet  for  this  idol 
of  his  speculative  hours  he  was  content  to  sacrifice  the  liberties  of 
Europe,  to  plunge  the  country  in  civil  war,  and  even  to  stand 
indebted  to  France  for  protection.  He  may  justly  be  suspected  of 
having  been  the  chief  promoter  of  the  dangerous  cabals  with  Barillon ; 
nor  could  any  tool  of  Charles's  court  be  more  sedulous  in  represent- 
ing the  aggressions  of  Louis  XIY.  in  the  Netherlands  as  indifferent 
to  our  honour  and  safety. 

Sir  Thomas  Armstrong,  who  had  fled  to  Holland  on  the  detection 
of  the  plot,  was  given  up  by  the  States.  A  sentence  of  outla^vry, 
which  had  passed  against  him  in  his  absence,  is  equivalent,  in  cases 
of  treason,  to  a  conviction  of  the  crime.  But  the  law  allows  the 
space  of  one  year,  during  which  the  party  may  surrender  himself  to 
take  his  trial.  Armstrong,  when  brought  before  the  court,  insisted 
on  this  right,  and  demanded  a  trial.  Nothing  could  be  more 
evident,  in  point  of  law,  than  tliat  he  was  entitled  to  it ;  but  Jeffreys, 
with  inhuman  rudeness,  treated  his  claim  as  wholly  unfounded,  and 
would  not  even  suffer  counsel  to  be  heard  in  his  behalf.  He  was 
executed  accordingly  without  trial. 

§  29.  The  prejudice  against  the  whig  party,  which  had  reached  so 
great  a  height  in  1681,  was  stiU  farther  enhanced  by  the  detection 
of  the  late  conspiracy.    The  atrocious  scheme  of  assassination  alleged 
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against  Walcot  and  some  others  who  had  suffered  was  blended  by 
the  arts  of  the  court  and  clergy,  and  by  the  blundering  credulity  of 
the  gentry,  with  those  less  heinous  projects  ascribed  to  lord  Russell 
and  his  associates.  These  projects,  if  true  in  their  full  extent,  were 
indeed  such  as  men  honestly  attached  to  the  government  of  their 
country  could  not  fail  to  disapprove.  For  this  purpose  a  declaration 
full  of  malicious  insinuations  was  ordered  to  be  read  in  all  churches. 
It  was  generally  commented  upon,  we  may  make  no  question,  in 
one  of  those  loyal  discourses,  which,  trampling  on  all  truth,  charity, 
and  moderation,  had  no  other  scope  than  to  inflame  the  hearers 
against  nonconforming  protestants,  and  to  thow  obloquy  on  the  con- 
stitutional privileges  of  the  subject. 

It  is  not  my  intention  to  censure,  in  any  strong  sense  of  the 
word,  the  Anglican  clergy  at  this  time  for  their  assertion  of  absolute 
non-resistance,  so  far  as  it  was  done  without  calumny  and  insolence 
towards  those  of  another  way  of  thinking,  and  without  self-interested 
adiUation  of  the  ruling  power.  Their  error  was  very  dangerous, 
and  had  nearly  proved  destructive  of  the  whole  constitution ;  but 
it  was  one  which  had  come  down  with  high  recommendation,  and 
of  which  they  could  only  perhaps  be  undeceived,  as  men  are  best 
tmdeceived  of  most  errors,  by  experience  that  it  might  hurt  them-> 
selves.  It  was  the  tenet  of  their  homilies,  their  canons,  their  most 
distinguished  divines  and  casuists ;  it  had  the  apparent  sanction  of 
the  legislature  in  a  statute  of  the  present  reign.  Many  excellent 
men,  as  was  shown  after  the  revolution,  who  had  never  made  use 
of  this  doctrine  as  an  engine  of  faction  or  private  interest,  could  not 
disentangle  their  minds  from  the  arguments  or  the  authority  on 
which  it  rested.  But  by  too  great  a  number  it  was  eagerly  brought 
forward  to  serve  the  purposes  of  arbitrary  power,  or  at  best  to  fix 
the  wavering  protestantism  of  the  court  by  professions  of  un- 
impeachable loyalty.  To  this  motive,  in  fact,  we  may  trace  a 
good  deal  of  the  vehemence  with  which  the  non-resisting  principle 
had  been  originally  advanced  by  the  church  of  England  under  the 
Tudors,  and  was  continually  urged  under  the  Stuarts".  If  we  look 
at  the  tracts  and  sermons  published  by  both  parties  after  the 
restoration,  it  will  appear  manifest  that  the  Romish  and  Anglican 
churches  bade,  as  it  were,  against  each  other  for  the  favour  of  the 
two  royal  brothers.  The  one  appealed  to  its  acknowledged  principle, 
while  it  denounced  the  pretensions  of  the  holy  see  to  release  subjects 
from  their  allegiance,  and  the  bold  theories  of  popular  government 
which  Mariana  and  some  other  Jesuits  had  promulgated.  The  other 
Ktaliated  on  the  first  movers  of  the  Reformation,  and  expatiated  on 
the  usurpation  of  lady  Jane  Grey,  not  to  say  Elizabeth,  and  the 
republicanism  of  Enox  or  Calvin. 

From  the  era  of  the  exclusion-bill  especially,  to  the  death  of 
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Charles  II.,  a  number  of  books  were  published  in  favour  of  an. 
indefeasible  hereditary  right  of  the  crown,  and  of  absolute  non- 
resistance.  These  were,  however,  of  two  very  different  classes. 
The'  authors  of  the  first,  who  were  perhaps  the  more  numerous, 
did  not  deny  the  legal  limitations  of  monarchy.  They  admitted 
that  no  one  was  bound  to  concur  in  the  execution  of  unlawful 
commands.  Hence  the  obedience  they  deemed  indispensable  was 
denominated  passive ;  an  epithet,  which  in  modem  usage  is  little 
more  than  redundant,  but  at  that  time  made  a  sensible  distinction. 
If  all  men  should  confine  themselves  to  this  line  of  duty,  and 
merely  refuse  to  become  the  instruments  of  such  unlawful  com- 
mands, it  was  evident  that  no  tyranny  could  be  carried  into  effect. 
K  some  should  be  wicked  enough  to  co-operate  against  the 
liberties  of  their  country,  it  would  still  be  the  bounden  obligation 
of  Christians  to  submit.  Of  this,  which  may  be  reckoned  the 
moderate  party,  the  most  eminent  were  Hickes,  in  a  treatise  called 
Jovian,  and  Sherlock,  in  his  case  of  resistance  to  the  supreme 
powers.  To  this  also  must  have  belonged  archbishop  Sancroft,  and 
the  great  body  of  nonjuring  clergy  who  had  refused  to  read  the 
declaration  of  indulgence  under  James  II.,  and  whose  conduct  in 
that  respect  would  be  utterly  absurd,  except  on  the  supposition 
that  there  existed  some  lawful  boundaries  of  the  royal  authority. 

But  besides  these  men,  who  kept  some  measures  with  the  con- 
stitution, another  and  a  pretty  considerable  class  of  writers  did  not 
hesitate  to  avow  their  abhorrence  of  all  limitations  upon  arbitrary 
power.  Brady  went  back  to  the  primary  sources  of  our  history, 
and  endeavoured  to  show  that  Magna  Charta,  as  well  as  every  other 
constitutional  law,  were  but  rebellious  encroachments  on  the  an- 
cient uncontrollable  imprescriptible  prerogatives  of  the  monarchy. 
But  the  author  most  in  vogue  with  the  partisans  of  despotism  was 
sir  Robert  Filmer.  He  had  lived  before  the  civil  war,  but  his 
posthumous  writings  came  to  light  about  this  period.  They 
contain  an  elaborate  vindication  of  what  was  called  the  patriarchal 
scheme  of  government,  which,  rejecting  with  scorn  that  original 
contract  whence  human  society  had  been  supposed  to  spring, 
derives  all  legitimate  authority  from  that  of  primogeniture,  the 
next  heir  being  king  by  divine  right  and  as  incapable  of  being  re- 
strained in  his  sovereignty  as  of  being  excluded  from  it. 

These  treatises  of  Filmer  obtained  a  very  favourable  reception. 
We  find  the  patriarchal  origin  of  government  frequently  mentioned 
in  the  publications  of  this  time  as  an  undoubted  truth.  Considered 
with  respect  to  his  celebrity  rather  than  his  talents,  he  was  not,  as 
some  might  imagine,  too  ignoble  an  adversary  for  Locke  to  have 
cx>mbated.  Another  person,  far  superior  to  Filmer  in  political 
eminence,  undertook  at  the  same  time  an  unequivocal  defence  of 
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absolute  monarchy.  This  was  sir  George  Mackenzie,  ihe  famous 
lord-advocate  of  Scotland.  In  his  Jus  Regium,  published  in  1684, 
and  dedicated  to  the  miiyersity  of  Oxford,  he  maintains  that 
"monarchy  in  its  nature  is  absolute,  and  consequ#itly^ these 
pretended  limitations  are  against  the  nature  of  monarchy." 

It  was  at  this  time  that  the  university  of  Oxford  published  their 
celebrated  decree  agaimjt  pernicious  books  and  damnable  doctrines, 
enumerating  as  such  above  twenty  propositions,  which  they 
anathematised  as  false,  seditious,  and  impious.  The  first  of  these 
is,  that  all  civil  authority  is  derived  originally  from  the  people; 
the  second,  that  there  is  a  compact,  tacit  or  express,  between  the 
king  and  his  subjects :  and  others  follow  of  the  same  description. 
They  do  not  explicitly  condemn  a  limited  monarchy,  like  Filmer, 
but  evidently  adopt  his  scheme  of  primogenitary  right,  which  is, 
perhaps,  almost  incompatible  with  it.  This  decree  was  publicly 
burned  by  an  order  of  the  house  of  lords  in  1709 ;  nor  does  there 
seem  to  have  been  a  single  dissent  in  that  body  to  a  step  that  cast 
such  a  stigma  on  the  university.  But  the  disgrace  of  the  offence 
was  greater  than  that  of  the  punishment. 

§  30.  We  can  frame  no  adequate  conception  of  the  jeopardy  in 
which  our  liberties  stood  under  the  Stuarts,  especially  in  this 
particular  period,  without  attending  to  this  spirit  of  servility  which 
had  been  so  sedulously  excited.  It  seemed  as  if  England  was 
about  to  play  the  scene  which  Denmark  had  not  long  since 
exhibited,  by  a  spontaneous  surrender  of  its  constitution.  And 
although  this  loyalty  were  much  more  on  the  tongue  than  in  the 
heart,  as  the  next  reign  very  amply  disclosed,  it  served  at  least  to 
deceive  the  court  into  a  belief  that  its  future  steps  would  be  almost 
without  difficulty.  It  is  uncertain  whether  Charles  would  have 
summoned  another  parliament.  The  period  fixed  by  law  had 
elapsed  nearly  twelve  months  before  his  death ;  and  we  have  no 
evidence  that  a  new  parliament  was'  in  contemplation.  But  Louis, 
on  the  other  hand,  having  discontinued  his  annual  subsidy  to  the 
king  in  1684,  after  gaining  Strasburg  and  Luxemburg  by  his 
connivance,  or  rather  co-operation,  it  would  not  have  been  easy  to 
avoid  a  recurrence  to  the  only  lawful  source  of  revenue.  The  king 
of  France,  it  should  be  observed,  behaved  towards  Charles  as  men 
usually  treat  the  low  tools  by  whose  corruption  they  have  obtained 
any  end.  During  the  whole  course  of  their  long  negotiations, 
Louis,  though  never  the  dupe  of  our  wretched  monarch,  was 
compelled  to  endure  his  shuffling  evasions,  and  pay  dearly  for  his 
base  compliances.  But  when  he  saw  himself  no  longer  in  need  of 
them,  it  seems  to  have  been  in  revenge  that  ho  permitted  the 
publication  of  the  secret  treaty  of  1670,  and  withdrew  his 
-ouniary  aid.     Charles    deeply  resented  both  these    marks  of 
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lieuertion  iu  his  ally.  In  additiou  to  tlieni,  he  discovered  the  in- 
trigues of  the  French  ambassadors  with,  his  malcoutent  commons. 
He  perceived,  also,  that  by  bringing  home  the  duke  of  York  from 
Scotland,  and  restoring  him,  in  defiance  of  the  test  act,  to  the  privy 
council,  he  had  made  the  presumptive  heir  of  the  throne,  possessed 
as  he  was  of  superior  st^ineas  and  attention,  too  near  a  rival  to 
himself.  These  reflections  appear  to  have  depressed  his  mind  in 
the  latter  months  of  his  life,  and  to  have  produced  that  remarkable 
private  reconciliation  with  the  duke  of  Monmouth,  thiough  the 
influence  of  lord  Halifax,  which,  had  he  lived,  would  very  probably 
have  displayed  one  more  revolution  in  the  uncertain  policy  of  thia 
reign.  But  a  death,  so  sudden  and  inopportune  as  to  excite 
suspicions  of  poleou  in  some  moat  nearly  connected  with  Mm,  gave 
a  more  decisive  character  to  the  system  of  government. 
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CHAPTER  XIII. 

ON  THE  STATE  OP  THE  CONSTITQTION  UNDER 

CHARLES  IL 

1.  Effect  of  the  PreH.  $  2.  Reetrictions  npon  it  before  and  after  the  Restoration. 
$  3.  Licensing  Acts.  §  4.  Political  Writing  checked  by  the  Judges.  $  6.  Instances 
of  lUegal  Proclamations  not  numerous.  (  6.  Junes  fined  for  Verdicts.  ^  1.  Ques- 
tion of  their  Right  to  return  a  General  Verdict.  $  8.  Habeas  Oorpus  Act  passed. 
^  9.  Differences  between  Lords  and  Gommons.  $  10.  Judicial  Powers  of  the  Lords 
historicaUy  traced.  ^  11.  Their  Pretensions  about  the  Time  of  the  RestoratioiC 
^  12.  Resistance  made  by  the  Commons.  Dispute  about  their  orig^inal  Jurisdiction, 
and  that  in  Appeals  from  Courts  of  Equity.  ^  13.  Question  of  the  Exclusive  Right 
of  the  Commons  as  to  Money  Bills.  $  14.  Its  History.  The  Right  extended  farther. 
$  15.  State  of  the  Upper  House  under  the  Tudors  and  Stuarts.  Augmentation  of 
the  Temporal  Lords.  $  16.  State  of  the  Commons.  Increase  of  their  Members. 
Question  as  to  Rights  of  Election.  ^  17.  Four  different  Theories  as  to  t^e  Original 
Principle. 

§  1.  It  may  seem  rather  an  extraordinary  position,  after  the  last 
chapters,  yet  is  strictly  true,  that  the  fundamental  privileges  of  the 
subject  were  less  invaded,  the  prerogative  swerved  into  fewer  ex- 
cesses, during  the  reign  of  Charles  II.  than  in  any  former  period  of 
equal  length.  Thanks  to  the  patriotic  energies  of  Selden  and  Eliot, 
of  Pym  and  Hampden,  the  constitutional  boundaries  of  royal  power 
had  been  so  well  established  that  no  minister  was  daring  enough  to 
attempt  any  flagrant  and  general  violation  of  them.  The  frequent 
session  of  parliament,  and  its  high  estimation  of  its  own  privileges, 
furnished  a  security  against  illegal  taxation.  Nothing  of  this  sort 
has  been  imputed  to  the  government  of  Charles,  the  first  king  of 
England,  i)erhaps,  whose  reign  was  wholly  free  from  such  a  charge. 
And  as  the  nation  happily  escaped  the  attempts  that  were  made 
after  the  Restoration  to  revive  the  star-chamber  and  high  commis- 
sion courts,  there  were  no  means  of  chastising  political  delinquencies 
except  through  the  regular  tribunals  of  justice  and  through  the 
verdict  of  a  jury.  Ill  as  the  one  were  often  constituted,  and  sub- 
missive as  the  other  might  often  be  found,  they  afforded  something 
more  of  a  guarantee,  were  it  only  by  the  publicity  of  their  pro- 
ceedings, than  the  dark  and  silent  divan  of  courtiers  and  prelates 
who  sat  in  judgment  under  the  two  former  kings  of  the  house  of 
Stuart.  Though  the  bench  was  frequently  subservient,  the  bar 
contained  high-spirited  advocates  whose  firm  defence  of  their  clients 
the  judges  often  reproved,  but  no  longer  affected  to  punish.  The 
press,  above  all,  was  in  continual  service.    An  eagerness  to  peruse 
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cheap  and  ephemeral  tracts  on  all  subjects  of  passing  interest  had 
prevailed  ever  since  the  Keformation,  These  had  been  extra- 
ordinarily multiplied  from  the  meeting  of  the  long  parliament. 
Some  thousand  pamphlets  of  different  descriptions,  written  between 
that  time  and  the  Eestoration,  may  be  found  in  the  British  Museum ; 
and  no  collection  can  be  supposed  to  be  perfect.  It  would  have 
required  the  summary  process  and  stem  severity  of  the  court  of 
star-chamber  to  repress  this  torrent,  or  reduce  it  to  those  bounds 
which  a  government  is  apt  to  consider  as  secure.  But  the  measures 
taken  with  this  view  under  Charles  II.  require  to  be  distinctly 
noticed. 

§  2.  In  the  reign  of  Henry  VIII.,  when  the  political  importance 
of  the  art  of  printing,  especially  in  the  great  question  of  the  Refor- 
mation, began  to  be  apprehended,  it  was  thought  necessary  to 
assume  an  absolute  control  over  it,  partly  by  the  king's  general  pre- 
rogative, and  still  more  by  virtue  of  his  ecclesiastical  supremacy. 
Thus  it  became  usual  to  grant  by  letters  patent  the  exclusive  right 
of  printing  the  Bible  or  religious  books,  and  afterwards  all  others. 
The  privilege  of  keeping  presses  was  limited  to  the  members  of  the 
stationers'  company,  who  were  bound  by  regulations  established  in 
the  reign  of  Mary  by  the .  star-chamber,  for  the  contravention  of 
which  they  incurred  the  speedy  chastisement  of  that  vigilant  tri- 
bunal. These  regulations  not  only  limited  the  number  of  presses, 
and  of  men  who  should  be  employed  on  them,  but  subjected  new 
publications  to  the  previous  inspection  of  a  licenser.  The  long  par- 
liament did  not  hesitate  to  copy  this  precedent  of  a  tyranny  they 
had  overthrown ;  and,  by  repeated  ordinances  against  unlicensed 
printing,  hindered,  as  far  as  in  them  lay,  this  great  instrument  of 
political  power  from  serving  the  purposes  of  their  adversaries.  Every 
government,  however  popular  in  name  or  origin,  must  have  some 
uneasiness  from  the  great  mass  of  the  multitude,  some  vicissitudes 
of  public  opinion  to  apprehend ;  and  experience  shows  that  republics, 
especially  in  a  revolutionary  season,  shrink  as  instinctively,  and 
sometimes  as  reasonably,  from  an  open  licence  of  the  tongue  and  pen, 
as  the  most  jealous  court.  We  read  the  noble  apology  of  Milton 
for  the  freedom  of  the  press  with  admiration ;  but  it  had  little 
influence  on  the  parliament  to  whom  it  was  addressed. 

§  3.  It  might  easily  be  anticipated,  from  the  general  spirit  of 
lord  Clarendon's  administration,  that  he  would  not  suffer  the  press 
to  emancipate  itself  from  these  established  shackles.  A  bill  for  the 
regulation  of  printing  failed  in  1661,  from  the  commons'  jealousy  of 
the  peers,  who  had  inserted  a  clause  exempting  their  own  houses 
from  search.  But  next  year  a  statute  was  enacted,  which,  reciting 
"  the  well-government  and  regulating  of  printers  and  printing-presses 
to  be  matter  of  public  care  and  concernment,  and  that  by  the  general 
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licentiousness  of  the  late  times  many  evil-disposed  persons  had  heen 
encouraged  to  print  and  sell  heretical  and  seditious  books,"  prohibits 
every  private  person  from  printing  any  book  or  pamphlet,  unless 
entered  with  the  stationers'  company,  and  duly  licensed  in  the 
following  manner :  to  wit,  books  of  law  by  the  chancellor  or  one 
of  the  chief-justices,  of  history  and  politics  by  the  secretary  of  state, 
of  heraldry  by  the  kings  at  arms,  of  divinity,  physic,  or  philosophy, 
by  the  bishops  of  Canterbury  or  London,  or,  if  printed  at  either 
university,  by  its  chancellor.     The  number  of  master  printers  was 
limited  to  twenty ;  they  were  to  give  security,  to  aflBx  their  names, 
and  to  declare  the  author,  if  required  by  the  licenser.     The  king's 
messengers,  by  warrant  from  a  secretary  of  state,  or  the  master  and 
wardens  of  the  stationers'  company,  were  empowered  to  seize  un- 
licensed copies  wherever  they  should  think  fit  to  search  for  them, 
and,  in  case  they  should  find  any  unlicensed  books  suspected  to 
contain  matters  contrary  to  the  church  or  state,  they  were  to  bring 
them  to  the  two  bishops  before  mentioned,  or  one  of  the  secretaries. 
No  books  were  allowed  to  be  printed  out  of  London,  except  in  York 
and  in  the  universities.    The  penalties  for  printing  without  licence 
were  of  course  heavy.    This  act  was  only  to  last  three  years ;  and, 
after  being  twice  renewed  (the  last  time  imtil  the  conclusion  of 
the  first  session  of  the  next  parliament),  expired  consequently  in 
1679 ;  an  era  when  the  house  of  commons  were  happily  in  so  dif- 
ferent a  temi^er  that  any  attempt  to  revive  it  must  have  proved 
abortive.     During  its  continuance  the  business  of  licensing  books 
was  entrusted  to  sir  Koger  L'Estrange,  a  well-known  pamphleteer 
of  [that  age,  and  himself  a  most  scurrilous  libeller  in  behalf  of  the 
party  he  espoused,  that  of  popery  and  despotic  power.     It  is  hardly 
necessary  to  remind  the  reader  of  the  objections  that  were  raised  to 
one  or  two  lines  in  Paradise  Lost. 

§  4.  Though  a  j)revious  licence  ceased  to  be  necessary,  it  was 
held  by  all  the  judges,  having  met  for  this  purpose  (if  we  believe 
chief-justice  Scroggs),  by  the  king's  command,  that  all  books  scan- 
dalous to  the  government  or  to  private  persons  may  be  seized,  and 
the  authors  or  those  exposing  such  books  punished ;  and  that  all 
writers  of  false  news,  though  not  scandalous  or  seditious,  are  indict- 
able on  that  account.  But  in  a  subsequent  trial  he  .informs  the 
jury  that,  "  when  by  the  king's  command  we  were  to  give  in  our 
opinion  what  was  to  be  done  in  point  of  regulation  of  the  press,  we 
did  all  subscribe  that  to  print  or  publish  any  news,  books,  or 
pamphlets  of  news  whatsoever,  is  illegal ;  that  it  is  a  manifest 
intent  to  the  breach  of  the  peace,  and  they  may  be  proceeded 
against  by  law  as  an  illegal  thing.  Suppose  now  that  this  thing  is 
not  scandalous,  what  then  ?  If  there  had  been  no  reflection  in  this 
book  at  all,  yet  it  is  iUicite ;  and  the  author  ought  to  be  convicted 
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for  it.  And  that  is  for  a  public  notice  to  all  people,  and  especially 
printers  and  booksellers,  that  they  ought  to  print  no  book  or 
pamphlet  of  news  whatsoever  without  authority.  The  pretended 
libel  in  this  case  was  a  periodical  pamphlet,  entitled  the  Weekly 
Pacquet  of  Advice  from  Eome ;  being  rather  a  virulent  attack  on 
popery  than  serving  the  purpose  of  a  newspaper.  These  extra- 
ordinary propositions  were  so  far  from  being  loosely  advanced,  that 
the  court  of  king's  bench  proceeded  to  make  an  order  that  the  book 
should  no  longer  be  printed  or  published  by  any  person  whatsoever. 
Such  an  order  was  evidently  beyond  the  competence  of  that  court, 
were  even  the  prerogative  of  the  king  in  council  as  high  as  its 
warmest  advocates  could  strain  it.  It  formed  accordingly  one 
article  of  the  impeachment  voted  against  Scroggs  in  the  next 
session.  Another  was  for  issuing  general  warrants  (that  is,  warrants 
wherein  no  names  are  mentioned)  to  seize  seditious  libels  and 
apprehend  their  authors.  But  this  impeachment  having  fallen  to 
the  ground,  no  check  was  put  to  general  warrants,  at  least  issued 
by  the  secretary  of  state,  till  the  famous  judgment  of  the  court  of 
common  pleas  in  1763. 

§  5.  Those  encroachments  on  the  legislative  supremacy  of  jm- 
liament,  and  on  the  personal  rights  of  the  subject,  by  means  of 
proclamations  issued  from  the  privy  council,  which  had  rendered 
former  princes  of  both  the  Tudor  and  Stuart  families  almost  arbi- 
trary masters  of  their  people,  had  fallen  with  the  odious  tribunal  by 
which  they  were  enforced.    The  king  was  restored  to  nothing  but 
what  the  law  had  preserved  to  him.    Few  instances  appear  of  illegal 
proclamations  in  his  reign.    One  of  these  is  a  proclamation  for 
shutting  up  coffee-houses,  in  December,  1675.    I  have  already  men- 
tioned this  as  an  intended  measure  of  lord  Clarendon.    Coffee- 
houses were  all  at  that  time  subject  to  a  licence,  granted  by  the 
magistrates  at  quarter  sessions.    But,  the  licences  having  been 
granted  for  a  certain  time,  it  was  justly  questioned  whether  they 
could  in  any  manner  be  revoked.     This  proclamation  being  of  such 
disputable  legality,  the  judges,  according  to  North,  were  consulted, 
and  intimating  to  the  council  that  they  were  not  agreed  in  opinion 
upon  the  most  material  questions  submitted  to  them,  it  seemed 
advisable  to  recall  it.     In  this  essential  matter  of  proclamations, 
therefore,  the  administration  of  Charles  II.  is  very  advantageously 
compared  with  that  of  his  father ;  and,  considering  at  the  same 
time  the  entire  cessation  of  impositions  of  money  without  consent 
of  parliament,  we  must  admit  that,  however  dark  might  be  hife 
designs,  there  were  no  such  general  infringements  of  public  liberty 
in  his  reign  as  had  continually  occurred  before  the  long  parliament. 
§  6.  One    undeniable   fundamental  privilege  had  survived  the 
shocks  of  every  revolution ;  and  in  the  worst  times,  except  those 


428  JURIES  ^iKED  fOB,  Verdict's.         Chap.  xiii. 

of  the  late  usurpation,  had  been  the  standing  record  of  primeval 
liberty — the  trial  by  jury :  whatever  infringement  had  been  made 
-on  this,  in  many  cases  of  misdemeanour,  by  the  present  jurisdiction 
of  the  star-chamber,  it  was  impossible,  after  the  bold  reformers  of 
1641  had  lopped  off  that  unsightly  excrescence  from  the  constitution, 
to  prevent  a  criminal  chaise  from  passing  the  legal  course  of 
investigation  through  the  inquest  of  a  grand  jury  and  the  verdict 
in  open  court  of  a  petty  jury.  But  the  judges,  and  other  ministers 
of  justice,  for  the  sake  of  their  own  authority  or  that  of  the  crown, 
devised  various  means  of  subjecting  juries  to  their  own  direction,  by 
intimidation,  by  unfair  returns  of  the  panel,  or  by  narrowing  the 
boundaries  of  their  lawful  function.  It  is  said  to  have  been  the 
practice,  in  early  times,  to  fine  juries  for  returning  verdicts  against 
the  direction  of  the  court,  even  as  to  matter  of  evidence,  or  to 
summon  them  before  the  star-chamber.  It  seems  that  instances  of 
this  kind  were  not  very  numerous  after  the  accession  of  Elizabeth ; 
yet  a  small  number  occur  in  our  books  of  reports.  They  were 
probably  sufficient  to  keep  juries  in  much  awe.  Bat  after  the 
restoration,  two  judges,  Hyde  and  Keeling,  successively  chief- 
justices  of  the  king's  bench,  took  on  them  to  exercise  a  pretended 
power,  which  had  at  least  been  intermitted  in  the  time  of  the 
commonwealth.  The  grand  jury  of  Somerset,  having  found  a  bill 
for  manslaughter  instead  of  murder,  against  the  advice  of  the  latter 
judge,  were  summoned  before  the  court  of  king's  bench,  and  dis- 
missed with  a  reprimand  instead  of  a  fine.  In  other  cases  fines 
were  set  on  petty  juries  for  acquittals  against  the  judge's  direction. 
This  unusual  and  dangerous  inroad  on  so  important  a  right  attracted 
the  notice  of  the  house  of  commons ;  and  a  committee  was  appointed, 
who  reported  some  strong  resolutions  against  Keeling  for  illegal  and 
arbitrary  proceedings  in  his  office,  the  last  of  which  was,  that  he  be 
brought  to  trial,  in  order  to  condign  punishment,  in  such  manner 
as  the  house  should  deem  exjpedient.  But  the  chief  justice,  having 
requested  to  be  heard  at  the  bar,  so  far  extenuated  his  offence  that 
the  house,  after  resolving  that  the  practice  of  fining  or  imprisoning 
jurors  is  illegal,  came  to  a  second  resolution  to  proceed  no  farther 
against  him. 

§  7.  The  precedents,  however,  which  these  judges  endeavoured 
to  establish,  were  repelled  in  a  more  decisive  manner  than  by  a 
resolution  of  the  house  of  commons.  For  in  two  cases,  where  the 
fines  thus  imposed  upon  jurors  had  been  entreated  into  the  exchequer, 
Hale,  then  chief  baron,  with  the  advice  of  most  of  the  judges  of 
England,  as  he  informs  us,  stayed  process ;  and  in  a  subsequent  case 
it  was  resolved  by  all  the  judges,  except  one,  that  it  was  against 
law  to  fine  a  jury  for  giving  a  verdict  contrary  to  the  court's 
direction.    Yet  notwithstanding  this  very  recent  determination 
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the  recorder  of  London,  in  1670,  upon  the  acquittal  of  the  quakers, 
Penn  and  Mead,  on  an  indictment  for  an  unlawful  assembly, 
imposed  a  fine  of  forty  marks  on  each  of  the  jury.  Bushell,  one 
of  their  number,  being  committed  for  non-payment  of  this  fine, 
sued  his  writ  of  habeas  corpus  from  the  court  of  common  pleas ; 
and,  on  the  return  made,  that  he  had  been  committed  for  finding 
a  verdict  a«:ainst  full  and  manifest  evidence,  and  against  the 
direction  of  the  court,  chief  justice  Vaughan  held  the  ground  to  be 
insufiicient,  and  discharged  the  party.  In  hid*  reported  judgment 
on  this  occasion  he  maintains  the  practice  of  fining  jurors,  merely 
on  this  account,  to  be  comparatively  recent,  and  clearly  against 
law.  No  later  instance  of  it  is  recorded ;  and  perhaps  it  can  only 
be  ascribed  to  the  violence  that  still  prevailed  in  the  house  of 
commons  against  nonconformists  that  the  recorder  escaped  its 
animadversion. 

In  this  judgment  of  the  chief-justice  Vaughan  he  was  led  to 
enter  on  a  question  much  controverted  in  later  times — the  legal 
right  of  the  jury,  without  the  direction  of  the  judge,  to  find  a 
general  verdict  in  criminal  cases,  where  it  determines  not  only 
the  truth  of  the  facts  as  deposed,  but  their  quality  of  guilt  or 
innocence;  or,  as  it  is  commonly,  though  not  perhaps  quite  ac- 
curately worded,  to  judge  of  the  law  as  well  as  the  fact.  It  is 
a  received  maxim  with  us,  that  the  judge  cannot  decide  on 
questions  of  fact,  nor  the  jury  on  those  of  law.  Whenever  the 
general  principle,  or  what  may  be  termed  the  major  proposition  of 
the  syllogism,  which  every  litigated  case  contains,  can  be  extracted 
from  the  particular  circumstances  to  which  it  is  supposed  to  apply, 
the  court  pronounce  their  own  determination,  without  reference  to 
a  jury.  The  province  of  the  latter,  however,  though  it  properly 
extend  not  to  any  general  decision  of  the  law,  is  certainly  not 
bounded,  at  least  in  modern  times,  to  a  mere  estimate  of  the  truth 
of  testimony.  The  intention  of  the  litigant  parties  in  civil  matters, 
of  the  accused  in  crimes,  is  in  every  case  a  matter  of  inference  from 
the  testimony  or  from  the  acknowledged  facts  of  the  case;  and 
wherever  that  intention  is  material  to  the  issue,  is  constantly  left 
for  the  jury's  deliberation.  Unfortunately  it  has  been  sometimes 
the  disposition  of  judges  to  claim  to  themselves  the  absolute 
interpretation  of  facts,  and  the  exclusive  right  of  drawing  inferences 
from  them,  as  it  has  occasionally,  though  not  perhaps  with  so  much 
danger,  been  the  failing  of  juries  to  make  their  right  of  returning  a 
general  verdict  subservient  to  faction  or  prejudice.  Vaughan  did 
not  of  course  mean  to  encourage  any  petulance  in  juries  that  should 
lead  them  to  pronounce  on  the  law,  nor  does  he  expatiate  so  largely 
on  their  power  as  has  sometimes  since  been  usual;  but  confines 
himself  to  a  narrow,  though  conclusive,  line  of  argument,  that,  a' 
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every  issue  of  fact  miist  be  supported  by  testunony,  upon  the  truth 
of  which  the  jury  are  exclusively  to  decide,  they  cannot  be  guilty 
of  any  legal  misdemeanor  in'  retumiug  their  verdict,  though 
apparently  against  the  direction  of  the  court  in  point  of  law ;  since 
it  cannot  ever  be  proved  that  they  believed  the  evidence  upon 
which  th^t  direction  must  have  rested. 

§  8.  I  have  already  pointed  out  to  the    reader's    notice  that 
article  of  Clarendon's  impeachment  which  charges  him  with  having 
caused  many  persons  to  be  imprisoned  against  law.    These  were 
released  by  the  duke  of  Buckingham's  administration,  which  in 
several  respects  acted  on  a  more  Uberal  principle  than  any  other  in 
this  reign.    The  practice  was  not,  however,  wholly  discontinued* 
Jenkes,  a  citizen  of  London  on  the  popular  or  factious  side,  having 
been  committed  by  the  king  in  council  for  a  mutinous  speech  in 
Guildhall,  the  justices  at  quarter  sessions  refused  to  admit  him  to 
bail,  on  pretence  that  he  had  been  committed  by  a  superior  court ; 
or  to  try  him,  because  he  was  not  entered  in  the  ..calendar  of 
prisoners.     The  chancellor,  on  application  for  a  habeas  corpus, 
declined  to  issue  it  during  the  vacation;  and  the  chief-justice  of 
the  king's  bench,  to  whom,  in  the  next  place,  the  friends  of  Jenkes 
had  recourse,  made  so  many  difficulties  that  he  lay  in  prison  for 
several  weeks.    This  has  been  commonly  said  to  have  produced  the 
famous  act  of  habeas  corpus.    But  this  is  not  truly  stated.     The 
arbitrary  proceedings  of  lord  Clarendon  were  what  really  gave  rise 
to  it.    A  bill  to  prevent  the  refusal  of  the  writ  of  habeas  corpus 
was  brought  into  the  house  on  April  10, 1668,  but  did  not  pass  the 
conunittee  in  that  session.    But  another  to  the  same  purpose, 
probably  more  remedial,  was  sent  up  to  the  lords  in  March,  1669-70. 
It  failed  of  success  in  the  upper  house ;  but  the  commons  continued 
to  repeat  their  struggle  for  this  important  measure,  and  in  the 
session  of  1673-4  passed  two  bills, — one  to  prevent  the  imprison- 
ment of  the  subject  in  gaols  beyond  the  seas,  another  to  give  a 
more  expeditious  use  of  the  writ  of  habeas  corpus  in  criminal 
matters.     The  same  or  similar  bills  appear  to  have  gone  up  to  the 
lords  in  1675.    It  was  not  till  1676  that  the  delay  of  Jenkes's 
habeas  corpus  took  place.    And  this  affair  seems  to  have  had  so 
trifling  an  influence  that  these  biUs  were  not  revived  for  the  next 
two  years,  notwithstanding  the  tempests  that  agitated  the  house 
during  that  period.     But  in  the  short  parliament  of  1679  they 
appear  to  have  been  consolidated  into  one,  that,  having  met  with 
better  success  among  the  lords,  passed  into  a  statute,  and  is  generally 
d  the  habeas  corpus  act. 
^erj  common  mistake,  and  that    not    only    among 
t  many  from  whom  some  knowledge  of  our  con- 
rs  might  be  expected,  to  suppose  that  this  statute  of 
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Charles  IT.  enlarged  in  a  great  degree  our  liberties,  and  forms  a 
sort  of  epoch  in  their  history.  But  though  a  very  beneficial 
enactment,  and  eminently  remedial  in  many  cases  of  illegal 
imprisonment,  it  introduced  no  new  principle,  nor  conferred  any 
right  upon  the  subject.  From  the  earliest  records  of  the  EngUsh 
law,  no  freeman  could  be  detained  in  prison,  except  upon  a  criminal 
charge  or  conviction,  or  for  a  civil  debt.  In  the  former  case  it  was 
always  in  his  power  to  demand  of  the  court  of  king's  bench  a  writ 
of  habeas  corpus  ad  subjiciendum,  directed  to  the  person  detaining 
him  in  custody,  by  which:  he  was  enjoined  to  bring  up  the  body 
of  the  prisoner,  with  the  warrant  of  commitment,  that  the  court 
might  judge  of  its  sufficiency,  and  remand  the  party,  admit  him  to 
bail,  or  discharge  him,  according  to  the  nature  of  the  charge.  This 
writ  issued  of  right,  and  could  not  be  refused  by  the  court.  It  was 
not  to  bestow  an  immimity  from  arbitrary  imprisonment,  which  is 
abundantly  provided  in  Magna  Charta  (if  indeed  it  were  not  much 
more  ancient),  that  the  statute  of  Charles  II.  was  enacted,  but  to 
cut  off  the  abuses  by  which  the  government's  lust  of  power,  and  the 
servile  subtlety  of  crown  lawyers,  had  impaired  so  fundamental  a 
privilege. 

There  had  been  some  doubts  whether  the  court  of  common  pleas 
could  issue  this  writ ;  and  the  court  of  exchequer  seems  never  to 
have  done  so.  It  was  also  a  question,  and  one  of  more  importance, 
as  we  have  seen  in  the  case  of  Jenkes,  whether  a  single  judge  of 
the  court  of  king's  bench  could  issue  it  during  the  vacation.  The 
statute  therefore  enacts  that  where  any  person,  other  than  persons 
convicted  or  in  execution  upon  legal  process,  stands  committed  for 
any  crime,  except  for  treason  or  felony  plainly  expressed  in  the 
warrant  of  commitment,  he  may  during  the  vacation  complain  to 
the  chancellor,  or  any  of  the  twelve  judges,  who,  upon  sight  of  a 
copy  of  the  warrant,  or  an  affidavit  that  a  copy  is  denied,  shall 
award  a  habeas  corpus  directed  to  the  officer  in  whose  custody  the 
party  shall  be,  t  commanding  him  to  bring  up  the  body  of  his 
prisoner  within  s^  time  limited  according  to  the  distance,  but  in  no 
case  exceeding  twenty  days,  who  shall  discharge  the  party  from 
imprisonment,  taking  surety  for  his  appearance  in  the  court  wherein 
his  offence  is  cognizable.  A  gaoler  refusing  a  copy  of  the  warrant 
of  commitment,  or  not  obeying  the  writ,  is  subjected  to  a  penalty 
of  lOOZ. ;  and  even  the  judge  denying  a  habeas  corpus,  when 
required  according  to  this  act,  is  made  liable  to  a  penalty  of  500/. 
at  the  suit  of  the  injured  party.  The  court  of  king's  bench  had 
already  been  accustomed  to  send  out  their  writ  of  habeas  corpus 
into  all  places  of  peculiar  and  privileged  jurisdiction,  where  this 
ordinary  process  does  not  run,  and  even  to  the  island  of  Jersey, 
beyond  the  strict  limits  of  the  kingdom  of  England;   and  this 
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power,  which  might  admit  of  some  question,  is  sanctioned  by  a 
declaratory  clause  of  the  present  statute.  Another  section  enacts, 
that  **  no  subject  of  this  realm  that  now  is,  or  hereafter  shall  be, 
an  inhabitant  or  rcsiant  of  this  kingdom  of  England,  dominion  of 
Wales,  or  town  of  Berwick-upon-Tweed,  .shall  be  sent  prisoner  into 
Scotland,  Ireland,  Jersey,  Guernsey,  Tangier,  or  into  parts,  garrisons, 
islands,  or  places  beyond  the  seas,  which  are,  or  at  any  time  here- 
after shall  be,  within  or  without  the  dominions  of  his  majesty,  his 
heirs  or  successors,"  under  penalties  of  the  heaviest  nature  short  of 
death  which  the  law  then  knew,  and  an  incapacity  of  receiving 
the  king's  pardon.  The  great  rank  of  those  who  were  likely  to 
offend  against  this  part  of  the  statute  was,  doubtless,  the  cause  of 
this  unusual  severity. 

But  as  it  might  still  be  practicable  to  evade  these  remedial  pro- 
visions by  expressing  some  matter  of  treason  or.  felony  in  the 
warrant  of  commitment,  the  judges  not  being  empowered  to  inquire 
into  the  truth  of  the  facts  contained  in  it,  a  further  security  against 
any  protracted  detention  of  an  innocent  man  is  afforded  by  a 
provision  of  great  importance — that  every  person  conmiitted  for 
treason  or  felony,  plainly  and  specially  expressed  in  the  warrant, 
may,  unless  he  shall  be  indicted  in  the  next  term,  or  at  the  next 
sessions  of  general  gaol  delivery  after  his  commitment,  be,  on 
prayer  to  the  court,  released  upon  bail,  unless  it  shall  appear  that 
the  crown's  witnesses  could  not  be  produced'  at  that  time ;  and 
if  he  shall  not  be  indicted  and  tried  in  the/second  term  or  sessions 
of  gaol  delivery,  he  shall  be  discharged. 

The  remedies  of  the  habeas  corpus  act  are  so  effectual  that  no 
man  can  possibly  endure  any  long  imprisonment  on  a  criminal 
charge,  nor  would  any  minister  venture  to  exercise  a  sort  of 
oppression  so  dangerous  to  himself.  But  it  should  be  observed 
that,  as  the  statute  is  only  applicable  to  cases  of  commitment  on 
such  a  charge,  every  other  species  of  restraint  on  personal  liberty  is 
left  to  the  ordinary  remedy  as  it  subsisted  before  this  enactment. 
Thus  a  party  detained  without  any  warrant  must  sue  out  his 
habeas  corpus  at  common  law;  and  this  is  at  present  the  more 
usual"  occurrence.  But  the  judges  of  the  king's  bench,  since  the 
statute,  have  been  accustomed  to  issue  this  writ  during  the  vacation 
in  all  cases  whatsoever.  A  sensible  difficulty  has,  however,  been 
sometimes  felt,  from  their  incompetency  to  judge  of  the  truth  of  a 
return  made  to  the  writ.  For,  though  in  cases  within  the  statute 
the  prisoner  may  always  look  to  his  legal  discharge  at  the  next 
sessions  of  gaol  delivery,  the  same  redress  might  not  always  be 
obtained  when  he  is  not  in  custody  of  a  common  gaoler.  If  the 
person  therefore  wh*  detains  any  one  in  custody  should  think  fit 
to  make  a  return  to  the  writ  of  habeas  corpus,  alleging  matter 
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sufficient  to  justify  the  party's  restraint,  yet  false  in  fact,  there 
would  be  no  means,  at  least  by  this  summary  process,  of  obtaining 
relief.  An  attempt  was  made  in  1757,  after  an  examination  of  the 
judges  by  the  house  of  lords  as  to  the  extent  and  efficiency  of  the 
habeas  corpus  at  common  law,  to  render  their  jurisdiction  more 
remedial.  It  failed,  however,  for  the  time,  of  success ;  but  a  statute 
was  enacted  towards  the  end  of  the  reign  of  George  III.,^  which 
not  only  extends  the  power  of  issuing  the  writ  during  the  vacation, 
in  cases  not  within  the  act  of  Charles  II.,  to  all  the  judges,  but 
enables  the  judge  before  whom  the  writ  is  returned  to  inquire  into 
the  truth  of  the  facts  alleged  therein,  and,  in  case  they  shall  seem 
to  him  doubtful,  to  release  the  party  in  custody,  on  giving  surety 
to  appear  in  the  court  to  which  such  judge  shall  belong,  on  some 
day  in  the  ensuing  term,  when  the  court  may  examine  by  affidavit 
into  the  truth  of  the  facts  alleged  in  the  return,  and  either  remand 
or  discharge  the  party,  according  to  their  discretion.  It  is  also 
declared  that  a  writ  of  habeas  corpus  shall  run  to  any  harbour  or 
road  on  the  coast  of  England,  though  out  of  the  body  of  any 
county ;  in  order,  I  presume,  to  obviate  doubts  as  to  the  effects 
of  this  remedy  in  a  kind  of  illegal  detention,  more  likely  perhaps 
than  any  other  to  occur  in  modern  times,  on  board  of  vessels  upon 
the  coast.  Except  a  few  of  this  description,  it  is  very  rare  for  a 
habeas  corpus  to  be  required  in  any  case  where  the  government  can 
be  presumed  to  have  an  interest. 

§  9.  The  reign  of  Charles  II.  was  hardly  more  remarkable  by  the 
vigilance  of  the  house  of  commons  against  arbitrary  prerogative 
than  by  the  warfare  it  waged  against  whatever  seemed  an  encroach- 
ment or  usurpation  in  the  other  house  of  parliament.  It  has  been 
a  peculiar  happiness  of  our  constitution  that  such  dissensions  have 
so  rarely  occurred.  This  is  owing,  in  a  great  measure,  to  the 
happy  graduation  of  ranks,  which  renders  the  elder  and  the  younger 
sons  of  our  nobility  two  links  in  the  unsevered  chain  of  society ; 
the  one  trained  in  the  school  of  popular  rights,  and  accustomed,  for 
a  long  portion  of  their  lives,  to  regard  the  privileges  of  the  house 
whereof  they  form  a  part,  full  as  much  as  those  of  their  ancestors ; 
the  other  falling  without  hereditary  distinction  into  the  class  of 
other  commoners,  and  mingling  the  sentiments  natural  to  their 
birth  and  family  aff'ections  with  those  that  are  more  congenial  to 
the  whole  community.  It  is  owing  also  to  the  wealth  and  dignity 
of  those  ancient  families  who  would  be  styled  ndble  in  any  other 
country,  and  who  give  an  aristocratical  character  to  the  popular 
part  of  our  legislature,  and  to  the  influence  which  the  peers  them- 
selves, through  the  representation  of  small  boroughs,  are  enabled  to 
exercise  over  the  lower  house. 

1  56  G.  in.  c  100. 
ST.  C.  H.  E.  U 
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§  10.  The  original  constitution  of  England  was  highly  aristo- 
cratical.  The  peers  of  this  realm,  when  summoned  to  parliament 
(and  on  such  occasions  every  peer  was  entitled  to  his  writ),  were 
the  necessary  counsellors  and  coadjutors  of  the  king  in  all  the 
functions  that  appertain  to  a  government.  In  granting  money  for 
the  puhlic  service;  in  changing  by  permanent  statutes  the  course 
of  the  common  law,  they  could  only  act  in  conjunction  with  the 
knights,  citizens,  and  burgesses  of  the  lower  house  of  parliament. 
In  redress  of  grievances,  the  lords  assembled  in  parliament  were 
competent,  as  we  find  in  our  records,  to  exercise  the  same  high 
powers  as  the  king's  ordinary  council,  composed  of  his  great  officers, 
his  judges,  and  perhaps  some  peers,  was  wont  to  do  in  the  intervals 
of  parliament.  These  two,  the  lords  and  the  privy  council,  seem 
to  have  formed,  in  the  session,  one  body  or  great  council,  wherein 
the  latter  had  originally  right  of  suffrage  along  with  the  former. 
In  this  judicial  and  executive  authority  the  commons  had  at  no 
time  any  more  pretence  to  interfere  than  the  council  or  the  lords 
by  themselves  had  to  make  ordinances,  at  least  of  a  general  and 
permanent  nature,  which  should  bind  the  subject  to  obedience.  At 
the  beginning  of  every  parliament  numerous  petitions  were  pre- 
sented to  the  lords,  or  to  the  king  and  lords  (since  he  was  frequently 
there  in  person,  and  always  presumed  to  be  so),  complaining  of 
civil  injuries  and  abuse  of  power.  These  were  generally  endorsed 
by  appointed  receivers  of  petitions,  and  returned  by  them  to  the 
proper  court  whence  relief  was  to  be  sought.  For  an  immediate 
inquiry  and  remedy  seem  to  have  been  rarely  granted,  except 
in  cases  of  an  extraordinary  nature,  when  the  law  was  defective,  or 
could  not  easily  be  enforced  by  the  ordinary  tribunals ;  the  short- 
ness of  sessions,  and  multiplicity  of  affairs,  preventing  the  upper 
house  of  parliament  from  entering  so  fully  into  these  matters  as  the 
king's  council  had  leisure  to  do. 

The  ultimate  jurisdiction  of  the  house  of  lords,  dther  by  re- 
moving into  it  causes  commenced  in  the  lower  courts,  or  by  writ 
of  error  complaining  of  a  judgment  given  therein,  seems  to  have 
been  as  ancient,  and  founded  on  the  same  principle  of  a  paramount 
judicial  authority  delegated  by  the  crown,  as  that  which  they 
exercised  upon  original  petitions.  It  is  to  be  observed  that  the 
council  or  star-chamber  did  not  pretend  to  any  direct  jurisdiction 
of  this  nature ;  no  record  was  ever  removed  thither  upon  assign- 
ment of  eiTors  in  an  inferior  court.  The  statute  passed  in  1585, 
constituting  the  court  of  exchequer-chamber  as  an  interme- 
diate tribunal  of  appeal  between  the  king's  bench  and  the  par- 
liament, recognises  the  jurisdiction  of  the  latter,  that  is,  of  the 
house  of  lords,  in  the  strongest  terms.  To  this  power,  there- 
fore, of  determining   in    the    last    resort,  upon  writs  of   error 
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from  the  courts  of  common  law,  no  objection  could  possibly  be 
maintained. 

§  11.  The  revolutionary  spirit  of  the  long  parliamMit  brought 
forward  still  higher  pretensions,  and  obscured  all  the  landmarks  of 
constitutional  privilege.  As  the  commons  took  on  themselves  to 
direct  the  -execution  of  their  own  orders,  the  lords,  afraid  to  be 
jostled  out  of  that  equality  to  which  they  were  now  content  to 
be  reduced,  asserted  a  similar  claim  at  the  expense  of  the  king's 
prerogative.  They  returned  to  their  own  house  on  the  Restoration 
with  confused  notions  of  their  high  jurisdiction,  rather  enhanced 
than  abated  by  the  humiliation  they  had  undei^one.  Not  content 
with  ordering  the  estates  of  all  peers  to  be  restored,  free  from 
seizure  by  sequestration,  and  with  all  arrears  of  rent,  we  find  in 
their  journals  that  they  did  not  hesitate  on  petition  to  stay  waste 
on  the  estates  of  private  persons,  and  to  secure  the  tithes  of  livings 
from  which  ministers  had  been  ejected,  in  the  hands  of  the  church- 
wardens till  their  title  could  be  tried.  They  acted,  in  short,  as  if 
they  had  a  plenary  authority  in  matters  of  freehold  right  where  any 
member  of  their  own  house  was  a  party,  and  in  every  case  as  full 
and  equitable  jurisdiction  as  the  court  of  chancery. 

§  12.  The  lower  house  of  parliament,  which  hardly  reckoned  itself 
lower  in  dignity,  and  was  something  more  than  equal  in  substantial 
power,  did  not  look  without  jealousy  on  these  pretensions.  This 
half-suppressed  jealousy  soon  disclosed  itself  in  the  famous  contro- 
versy between  the  two  houses  about  the  case  of  Skinner  and  the 
East  India  company.  This  began  by  a  petition  of  the  former  to  the 
king,  wherein  he  complained,  that,  having  gone  as  a  merchant  to 
the  Indian  seas  at  a  time  when  there  was  no  restriction  upon  that 
trade,  the  East  India  company's  agents  had  plundered  his  property, 
taken  away  his  ships,  and  dispossessed  him  of  an  island  which  he.  had 
purchased  from  a  native  prince.  Conceiving  that  he  could  have  no 
sufficient  fsdz^^s  in  the  ordinary  courts  of  justice,  he  besought  his 
sovereign  to  enforce  reparation  by  some  other  means.  After  several 
ineffectual  atteppts  by  a  committee  of  the  privy  council  to  bring 
about  a  comprfji^ise  between  the  parties,  the  king  transmitted  the 
documents  to  the' house  of  lords,  with  a  recommendation  to  do 
justice  to  the  petitioner.  They  proceeded  accordingly  to  call  on 
the  East  India  company  for  an  answer  to  Skinner's  allegations. 
The  company  gave  in  what  is  technically  called  a  plea  to  the  juris- 
diction, which  the  house  overruled.  The  defendants  then  pleaded 
in.  bar,  and  contrived  to'  delay  the  inquiry  into  the  facts  till  the 
next  session,  when,  the  proceedings  having  been  renewed,  and  the 
plea  to  the  lords'  jurisdiction  again  offered  and  overruled,  judgment 
was  finally  given  that  the  East  India  company  should  pay  5000Z. 
damages  to  Skinner. 

u  2 
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Meantime  the  company  had  presented  a  petition  to  the  house  of 
commons  against  the  proceedings  of  the  lords  in  this  business.  It 
was  referred  to  a  committee  who  had  abready  been  appointed  to 
consider  some  other  cases  of  a  like  nature.  They  made  a  report, 
which  produced  resolutions  to  this  effect — that  the  lords,  in  taking 
cognizance  of  an  original  complaint,  and  that  relievable  in  the  ordi- 
nary course  of  law,  had  acted  illegally,  and  in  a  manner  to  deprive 
the  subject  of  the  benefit  of  the.  law.  The  lords  in  return  voted 
that  the  proceedings  of  the  house  of  commons  were  a  breach  of  the 
privileges  of  the  house  of  peers.  The  proceedings  that  followed 
were  intemperate  on  both  sides.  The  commons  voted  Skinner  into 
custody  for  a  breach  of  privilege,  and  resolved  that  whoever  should 
be  aiding  in  execution  of  the  order  of  the  lords  against  the  East 
India  company  should  be  deemed  a  betrayer  of  the  liberties  of  the 
conmions  of  England,  and  an  infringer  of  the  privileges  of  the 
house.  The  lords,  in  return,  conmiitted  sir  Samuel  Bamardiston, 
chairman  of  the  company,  and  a  member  of  the  house  of  commons, 
to  prison,  and  imposed  on  him  a  fine  of  500Z.  It  became  necessary 
for  the  king  to  stop  the  course  of  this  quarrel,  which  was  done  by 
successive  adjournments  and  prorogations  for  fifteen  months.  But 
on  their  meeting  again,  in  October  1669,  the  commons  proceeded 
instantly  to  renew  the  dispute.  In  conclusion,  the  king  recom- 
mended an  erasure  from  the  Journals  of  all  that  had  passed  on  the 
subject,  and  an  entire  cessation ;  an  expedient  which  both  houses 
willingly  embraced,  the  one  to  secure  its  victory,  the  other  to  save 
its  ^honour.  From  this  time  the  lords  have  tacitly  abandoned  all 
pretensions  to  an  original  jurisdiction  in  civil  suits. 

They  have,  however,  been  more  successful  in  establishing  a  branch 
of  their  ultimate  jurisdiction  which  had  less  to  be  urged  for  it  in 
respect  of  precedent,  that  of  hearing  appeals  from  courts  of  equity. 
It  is  proved  by  sir  Matthew  Hale  and  his  editor,  Mr.  Hargrave, 
that  the  lords  did  not  entertain  petitions  of  appeal  before  the  reign 
of  Charles  I.,  and  not  perhaps  unequivocally  before  the  long  parlia- 
ment. Thej  became  very  common  from  that  time,  though  hardly 
more  so  than  original  suits ;  and,  asihey  bore  no  analogy,  except  at 
first  glance,  to  writs  of  error;  which  come  to  the  house  of  lords  by 
the  king's  express  conmiission  under  the  great  seal,  could  not  well 
be  defended  on  legal  groimds.  But,  on  the  other  hand,  it  was 
reasonable  that  the  vast  power  of  the  court  of  chancery  should  be 
subject  to  some  control;  and  if  the  ultimate  jurisdiction  of  the 
peerage  were  convenient  and  salutary  in  cases  of  common  law,  it 
was  difficult  to  assign  any  satisfactory  reason  why  it  should  be  less 
so  in  those  which  are  technically  denominated  equitable.  Nor  is  it 
likely  that  the  commons  would  have  disputed  this  usurpation,  in 

'  '  ^  the  crown  had  acquiesced,  if  the  lords  had  not  received 
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appeals  against  members  of  the  other  house.    Three  instances  of 
this  took  place  about  the  year  1675  ;  but  that  of  Shirley  against  sir 
John  Fagg  is  the  most  celebrated,  as  having  given  rise  to  a  conflict 
between  the  two  houses  as  violent  as  that  which  had  occurred  in 
the  business  of  Skinner.     It  began  altogether  on  the  score  of  privi- 
lege.   As  members  of  the  house  of  commons  were  exempted  from 
legal  process  during  the  session,  by  the  general  privilege  of  parlia- 
ment, they  justly  resented  the  pretension  of  the  peers  to  disregard 
this  immunity,  and  compel  them  to  appear  as  respondents  in  cases 
of  appeal.    In  these  contentions   neither  party  could  evince  its 
superiority  but  at  the  expense  of  innocent  persons.    It  was  a  con- 
tempt of  the  one  house  to  disobey  its  order,  of  the  other  to  obey  it. 
Four  counsel,  who  had  pleaded  at  the  bar  of  the  lords  in  one  of  the 
cases  where  a  member  of  the  other  house  was  concerned,  were  taken 
into  custody  of  the  serjeant-at-arms  by  the  speaker's  warrant.     The 
gentleman  usher  of  the  black  rod,  by  warrant  of  the  lords,  empower- 
ing him  ^to  call  all  persons  necessary  to  his  assistance,  set  them  at 
liberty.    The  commons  apprehended  them  again ;  and,  to  prevent 
another  rescue,   sent  them  to  the  Tower.     The  lords  despatched 
their  usher  of  the  black  rod  to  the  lieutenant  of  the  Tower,  com- 
manding him  to  deliver  up  the  said  persons.     He  replied  that  they 
were  committed  by  order  of  the  commons,  and  he  could  not  release 
them  without  their  order  ;  just  as,  if  the  lords  were  to  commit  any 
person,  he  could  not  release  him  without  their  lordships'  order.  They 
addressed  the  king  to  remove  the  lieutenant ;  but,  after  some  hesi- 
tation, he  declined  to  comply  with  their  desire.    In  this  difficulty 
they  had  recourse,  instead  of  the  warrant  of  the  lords'  speaker,  to  a 
writ  of  habeas  corpus  returnable  in  parliament ;  a  proceeding  not 
usual,  but  tlie  legality  of  which  seems  to  be  now  admitted.    The 
lieutenant  of  the  Tower,  who,  rather  imluckily  for  the  lords,  had 
taken  the  other  side,  cither  out  of  conviction  or  from  a  sense  that 
the  lower  house  were  the  stronger  and  more  formidable,  instead  of 
obeying  the  writ,  came  to  the  bar  of  the  commons  for  directions. 
They  voted,  as  might  be  expected,  that  the  writ  was  contrary  to 
law  and  the  privileges  of  their  house.     But,  in  this  ferment  of  two 
jealous  and  exasperated  assemblies,  it  was  highly  necessary,  as  on 
the  former  occasion,  for  the  king  to  interpose  by  a  prorogation  for 
three  months.     This  period,  however,  not  being  sufficient  to  allay 
their  animosity,  the  house  of  peers  took  up  again  the  appeal  of 
Shirley  in  their  next  session.     Fresh  votes  and  orders  of  equal 
iutemperance  on  both  sides  ensued,  till  the  king  by  the  long  proro- 
gation from  November  1675  to  February  1677,  put  an  end  to  the 
dispute.     The  particular  appeal  of  Shirley  was  never  revived ;  but 
the  lords  continued  without  objection  to  exercise  their  general 
jurisdiction  over  appeals  from  courts  of  equity.    The  learned  editor 
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of  Hale's  Treatise  on  the  Jurisdiction  of  the  Lords  expresses  some 
degree  of  surprise  at  the  commons'  acquiescence  in  what  they  had 
treated  as  an  usurpation.  But  it  is  evident  from  the  whole  course 
of  proceeding  that  it  was  the  breach  of  privilege  in  citing  their  own 
members  to  appear  which  excited  their  indignation. 

§  13.  During  the  interval  between  these  two  dissensions,  which 
the  suits  of  Skinner  and  Shirley  engendered,  another  difference  had 
arisen,  somewhat  less  violently  conducted,  but  wherein  both  houses 
considered  their  essential  privileges  at  stake.  This  concerned  the 
long-agitated  question  of  the  right  of  the  lords  to  make  alterations 
in  money-bills.  Though  I  cannot  but  think  the  importance  of 
their  exclusive  privilege  has  been  rather  exaggerated  by  the  house 
of  commons,  it  deserves  attention ;  more  especially  as  the  embers  of 
that  fire  may  not  be  so  wholly  extinguished  as  never  again  to  Bkow 
some  traces  of  its  heat. 

In  our  earliest  parliamentary  records  the  lords  and  commons, 
summoned  in  a  great  measure  for  the  sake  of  relieving  the  king's 
necessities,  appear  to  have  made  their  several  grants  of  supply 
without  mutual  communication,  and  the  latter  generally  in  a 
higher  proportion  than  the  former.     These  were  not  in  the  form  of 
laws,  nor  did  they  obtain  any  formal  assent  from  the  king,  to 
whom  they  were  tendered  in  written  indentures,  entered  afterwards 
on  the  roll  of  parliament.    The  latest  instance  of  such  distinct 
grants  from  the  two  houses,  as  far  as  I  can  judge  from  the  rolls,  is 
in  the  18th  year  of  Edward  III.     But  in  the  22jid  year  of  that 
reign  the  commons  alone  granted  three-fifteenths  of  their  goods,  in 
such  a  manner  as  to  show  beyond  a  doubt  that  the  tax  was  to  be 
levied  solely  upon  themselves.     After  this  time  the  lords  and 
commons  are  jointly  recited  in  the  rolls  to  have  granted  them, 
sometimes,  as  it  is  expressed,  upon  deliberation  had  together.    In 
one  case  it  is  said  that  the  lords,  with  one  assent,  and  afterwards 
the  commons,  granted  a  subsidy  on  exported  wool.     A  change  of 
language  is  observable  in  Richard  II.'s  reign,  when  the  commons  are 
recited  to  grant  with  the  assent  of  the  lords ;  and  this  seems  to 
indicate,  not  only  that  in  practice  the  vote  used  to  originate  with 
the  commons,  but  that  their  proportion,  at  least,  of  the  tax  being 
far  greater  than  that  of  the  lords  (especially  in  the  usual  impositions 
on  wool  and  skins,  which  ostensibly  fell  on  the  exporting  merchant), 
the  grant  was  to  be  deemed  mainly  theirs,  subject  only  to  the 
assent  of  the  other  house  of  parliament.      This  is,  however,  so 
explicitly  asserted  in  a  remarkable  passage  on  the  roll  of  9  Hen.  IV., 
without  any  apparent  denial,  that  it  cannot  be  called  in  question  by 
any  one."  The  language  of  the  rolls  continues  to  be  the  same  in  the 

a  Rot.  Pari.  iii.  611.    Students'  History  of  the  Middle  Ages,  p.  443. 
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following  reigns;   the  commons  are  the  granting/ the  lords  the 
consenting  power. 

These  grants  continued  to  be  made  as  before,  by  the  consent 
indeed  of  the  houses  of  parliament,  but  not  as  legislative  enact- 
ments. Most  of  the  few  instances  where  they  appear  among  the 
statutes  are  where  some  condition  is  annexed,  or  some  relief  of 
grievances  so  intei*woven  with  them  that  they  make  part  of  a  new 
law.  In  the  reign  of  Henry  VII.  they  are  occasionally  inserted 
among  the  statutes,  though  still  without  any  enacting  words.  In 
that  of  Henry  VIII.  the  form  is  rather  more  legislative,  and  they 
are  said  to  be  enacted  by  the  authority  of  parliament.  The  lords 
and  commons  are  sometimes  both  said  to  grant,  but  more  frequently 
the  latter  with  the  former's  assent,  as  continued  to  be  the  case 
through  the  reigns  of  Elizabeth  and  James  I.  In  the  first  parliament 
of  Charles  I.  the  commons  began  to  omit  the  name  of  the  lords  in 
the  preamble  of  bills  of  supply,  reciting  the  grant  as  if  wholly  their 
own,  but  in  the  enacting  words  adopted  the  customary  form  of 
statutes.  This,  though  once  remonstrated  against  by  the  upper 
house,  has  continued  ever  since  to  be  the  practice. 

The  originating  power  as  to  taxation  was  thus  indubitably  placed 
in  the  house  of  commons ;  nor  did  any  controversy  arise  upon  that 
ground.    But  they  maintained  also  that  the  lords  could  not  make 
any  amendment  whatever  in  bills  sent  up  to  them  for  imposing, 
directly  or  indirectly,  a  charge  upon  the  people.    There  seems  no 
proof  that  any  difference  between  the  two  houses  on  this  scoiB  had 
arisen  before  the  Bestoration ;  and  in  the  convention  parliament  the 
lords  made  several  alterations  in  undoubted  money-bills,  to  which 
the  commons  did  not  object.     But  in  1661,  the  lords  having  sent 
down  a  bill  for  paving  the  streets  of  Westminster,  to  which  they 
desired  the  concurrence  of  the  commons,  the  latter,  on  reading  the 
bill  a  first  time,  **  observing  that  it  went  to  lay  a  charge  upon  the 
people,  and  conceiving  that  it  was  a  privilege  inherent  in  their 
house  that  bills  of  that  nature  should  be  first  considered  there," 
laid  it  aside,  and  caused  another  to  be  brought  in.     When  this  was 
sent  up  to  the  lords,  they  inserted  a  clause  to  which  the  commons 
disagreed,  as  contrary  to  their  privileges,  because  the  people  cannot 
have  any  tax  or  charge  imposed  upon  them,  but  originally  by  the 
house    of  commons.     The  lords    resolved  this  assertion  of  the 
commons  to  be  against  the  inherent  privileges  of  the  house  of 
peers;  and  the  present  bill  was  defeated  by  the  unwillingness  of 
either  party  to  recede.    In  April  1671,  the  lords  having  reduced 
the  amount  of  an  imposition  on  sugar,  it  was  resolved  by  the  other 
house,  "That,  in  all  aids  given  to  the  king  by  the  commons,  the 
rate  or  tax  ought  not  to  be  altered  by  the  lords."    This  brought  ou 
several  conferences  between  the  houses,  wherein  the  limits  of  the 
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exclusive  privilege  claimed  by  the  commons  were  discussed  with 
considerable  ability,  but,  as  I  cannot  help  thinking,  with  a  decided 
advantage  both  as  to  precedent  and  constitutional  analogy  on  the 
side  of  the  peers.  If  the  commons,  as  in  early  times,  had  merely 
granted  their  own  money,  it  would  be  reasonable  that  their  house 
should  have,  as  it  claimed  to  have,  "  a  fundamental  right  as  to  the 
matter,  the  measure,  and  the  time."  But  that  the  peers,  subject  to 
the  same  burthens  as  the  rest  of  the  community,  and  possessing  no 
trifling  proportion  of  the  general  wealth,  should  have  no  other 
alternative  than  to  refuse  the  necessary  supplies  of  the  revenue,  or 
to  have  their  exact  proportion,  with  all  qualifications  and  circum- 
stances attending  their  grant,  presented  to  them  unalterably  by  the 
other  house  of  parliament,  was  an  anomaly  that  could  hardly  rest 
on  any  other  ground  of  defence  than  such  a  series  of  precedents  as 
establish  a  constitutional  usage;  while,  in  fact,  it  could  not  be 
made  out  that  such  a  pretension  was  ever  advanced  by  the 
commons  before  the  present  parliament. 

§  14.  There  seems  to  be  still  less  pretext  for  the  great  extension 
given  by  the  commons  to  their  acknowledged  privilege  of  originating 
bills  of  supply.  The  principle  was  well  adapted  to  that  earlier  period 
when  security  against  mi^overnment  could  only  be  obtained  by 
the  vigilant  jealousy  and  uncompromising  firmness  of  the  commons. 
They  came  to  the  grant  of  subsidy  with  real  or  feigned.reluctance, 
as  the  stipulated  price  of  redress  of  grievances.  They  considered  the 
lords,  generally  speaking,  as  too  intimately  united  with  the  king's 
ordinary  council,  which  indeed  sat  with  them,  and  had,  perhaps  as 
late  as  Edward  III.'s  time,  a  deUberative  voice.  They  knew  the 
influence  or  intimidating  ascendency  of  the  peers  over  many  of  their 
own  members.  It  may  be  doubted  in  fact  whether  the  lower  house 
shook  off,  absolutely  and  peimanently,  all  sense  of  subordination,  or 
at  least  deference,  to  the  upper,  till  about  the  close  of  the  reign  of 
Elizabeth.  But  I  must  confess  that,  when  the  wise  and  ancient 
maxim,  that  the  commons  alone  can  empower  the  king  to  levy  the 
people's  money,  was  applied  to  a  private  bill  for  lighting  and 
cleansing  a  certain  town,  or  cutting  dikes  in  a  fen,  to  local  and 
limited  assessments  for  local  benefit  (as  to  which  the  crown  has  no 
manner  of  interest,  nor  has  anything  to  do  with  the  collection), 
there  was  more  disposition  shown  to  make  encroachments  than 
to  guard  against  those  of  others.  They  began  soon  after  the 
revolution  to  introduce  a  still  more  extraordinary  construction  of 
their^privilege,  not  receiving  from  the  house  of  lords  any  bill  which 
imposes  a  pecuniary  penalty  on  offenders,  nor  permitting  them  to 
alter  the  application  of  such  as  had  been  imposed  below.' 

■  The  principles  laid  down  by  Hatsell    can  make  no  alteration  but  to   correct 
are :  1.  That  in  bills  of  supply  the  lords    verbal  mistakes.    2.  That  in  bills,  not  o 
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These  Festrictions  upon  the  other  house  of  parliament,  however, 
are  now  become,  in  their  own  estimation,  the  standing  privileges  of 
the  commons.  Several  instances  have  occurred  during  the  last 
century,  though  not,  I  believe,  very  lately,  when  bills,  chiefly  of  a 
private  natm-e,  have  been  unanimously  rejected,  and  even  thrown 
over  the  table  by  the  speaker,  because  they  contained  some  provision 
in  which  the  lords  had  trespassed  upon  these  alleged  rights.  They 
are,  as  may  be  supposed,  very  differently  regarded  in  the  neighbour- 
ing chamber.  The  lords  have  never  acknowledged  any  further 
privilege  than  that  of  originating  bills  of  supply.  But  the  good 
sense  of  both  parties,  and  of  an  enlightened  nation,  who  must 
witness  and  judge  of  their  disputes,  as  well  as  the  natural  desire  of 
the  government  to  prevent  in  the  outset  any  altercation  that  must 
impede  the  course  of  its  measures,  have  rendered  this  little  jealousy 
unproductive  of  those  animosities  which  it  seemed  so  happily 
contrived  to  excite.  The  one  house,  without  admitting  the  alleged 
]Nivilege,  has  generally  been  cautious  not  to  give  a  pretext  for 
eagerly  asserting  it;  and  the  other,  on  trifling  occasions  where  it 
has  seemed,  perhaps  unintentionally,  to  be  infringed,  has  commonly 
resorted  to  the  moderate  course  of  passing  a  fresh  bill  to  the  same 
effect,  after  satisfying  its  dignity  by  rejecting  the  first. 

§  15.  It  may  not  be  improper  to  choose  the  present  occasion  for 
a  summary  view  of  the  constitution  of  both  houses  of  parliament 
under  the  lines  of  Tudor  and  Stuart.  Of  their  earlier  history  the 
reader  may  find  a  brief  and  not,  I  believe,  very  incorrect  account,  in 
a  work  to  which  this  is  a  kind  of  sequel. 

The  number,  of  temporal  lords  sunamoned  by  writ  to  the  parlia- 
meuts  of  the  house  of  Plantagenet  was  exceedingly  various;  nor 
was  anything  more  common  in  the  fourteenth  century  than  to  omit 
those  who  had  previously  sat  in  person,  and  still  more  their 
descendants.  They  were  rather  less  numerous,  for  this  reason, 
under  the  line  of  Lancaster,  when  the  practice  of  summoning  those 
who  were  not  hereditary  peers  did  not  so  much  prevail  as  in  the 
preceding  reigns.  Fifty-three  names,  however,  appear  in  the 
parliament  of  1454,  the  last  held  before  the  commencement  of 
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as  turnpike  acts,  &c.,  the  lords   cannot  tury  have  very  faintly  opposed  the  claim 

alter  the  quantum  of  the  toll,  the  persons  of  the  commons.    But  surely  they  have 

to  manage  it,  kc ;  but  in  other  clauses  sometimes  done  so  In  practice  by  return- 

they  may  make  amendments.     3.  That  ing   a   money-bill,    or  what   the  lower 

where  a  charge  may  indirectly  be  thrown  house  call  one,  amended ;  and  the  com- 

on  the  x)eople  by  a  bill,  the  commons  mons  have  had  recourse  to  the  evasion 

object  to  the  loids  making  amendments,  of  throwing  out  such  bill,  and  bringing 

4.  Tliat  the  lords  cannot  insert  pecuniary  in  another  with  the  amendments  inserted 

penalties  in  a  bill,  or  alter  those  Inserted  in  it,  which  does  not  look  very  trium- 

by  the  commons,    ill.  137.    He  seems  to  phant. 
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the  great  contest  between  York  and  Lancaster.  In  this  troublous 
period  of  above  thirty  years,  if  the  whole  reign  of  Edward  IV.  is  to 
be  included,  the  chiefs  of  many  powerful  families  lost  their  lives 
in  the  field  or  on  the  scaffold,  and  their  honours  perished  with  them 
by  attainder.  New  families,  adherents  of  the  victorious  party,  rose 
in  their  place ;  and  sometimes  an  attainder  was  reversed  by  favour ; 
BO  that  the  peers  of  Edward's  reign  were  not  much  fewer  than  the 
number  I  have  mentioned.  Henry  YII.  summoned  but  29  to  his 
first  parliament,  including  some  whose  attainder  had  never  been 
judicially  reversed;  a  plain  act  of  violence,  like  his  previous 
usuipation  of  the  crown.  In  his  subsequent  parliaments  the 
peerage  was  increased  by  fresh  creations,  but  never  much  exceeded 
40.  The  greatest  number  summoned  by  Henry  VIII.  was  51; 
which  continued  to  be  nearly  the  average  in  the  two  next  reigns, 
and  was  very  little  augmented  by  Elizabeth.  James,  in  his 
thoughtless  profusion  of  favour,  made  so  many  new  creations,  that 
82  peers  sat  in  his  first  parliament,  and  96  in  his  latest.  From 
a  similar  facility  in  granting  so  cheap  a  reward  of  service,  and 
in  some  measure  perhaps  from  the  policy  of  counteracting  a  spirit 
of  opposition  to  the  court,  which  many  of  the  lords  had  begun  to 
manifest,  Charles  called  no  less  than  117  peers  to  the  parliament 
of  1628,  and  119  to  that  of  November,  1640.  Many  of  these 
honours  were  sold  by  both  these  princes;  a  disgraceful  and 
dangerous  practice,  unheard  of  in  earlier  times,  by  which  the 
princely  peerage  of  England  might  have  been  gradually  levelled 
with  the  herd  of  foreign  nobility.  This  has,  occasioDally,  though 
rarely,  been  suspected  since  the  Bestoration.  In  the  parliament  of 
1661  we  find  139  lords  summoned. 

The  spiritual  lords,  who,  though  forming  another  estate  in  parlia- 
ment, have  always  been  so  united  with  the  temporality  that  the 
suffrages  of  both  upon  every  question  are  told  indistinctly  and 
numerically,  composed  in  general,  before  the  Reformation,  a 
majority  of  the  upper  house ;  though  there  was  far  more  irregu* 
larity  in  the  summonses  of  the  mitred  abbots  and  priors  than  those 
of  the  barons.  But  by  the  surrender  and  dissolution  of  the  monas* 
teries,  about  thirty-six  votes  of  the  clergy  on  an  average  were 
withdrawn  from  the  parliament ;  a  loss  ill  compensated  to  them  by 
the  creation  of  five  new  bishoprics.  Thus,  the  number  of  the 
temporal  peers  being  continually  augmented,  while  that  of  the  pre- 
lates was  confined  to  26,  the  direct  influence  of  the  church  on 
the  legislature  has  become  comparatively  small ;  and  that  of  the 
crown,  which,  by  the  pernicious  system  of  translations  and  other 
means,  is  generally  powerful  with  the  episcopal  bench,  has,  in  this 
respect  at  least,  undergone  some  diminution.  It  is  easy  to  perceive 
ff^Tv,  tiiis  yig^  Qf  jT^Q  Q^^  ^Y^^  ^jjQ  destruction  of  the  monasteries, 
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as  they  then  stood,  was  looked  upon  as  an  indispensable  preliminaiy 
to  the  Reformation ;  no  peaceable  efforts  towards  which  could  have 
been  effectual  without  altering  the  relative  proportions  of  the 
spiritual  and  temporal  aristocracy. 

The  house  of  lords,  during  this  period  of  the  sixteenth  and  seven- 
teenth centuries,  were  not  supine  in  rendering  their  collective  and 
individual  rights  independent  of  the  crown.  It  became  a  funda- 
mental principle,  according  indeed  to  ancient  authority,  though  not 
strictly  observed  in  ruder  times,  that  every  peer  of  full  age  is 
entitled  to  his  writ  of  summons  at  the  beginning  of  a  parliament, 
and  that  the  house  will  not  proceed  on  business  if  any  one  is  denied 
it.  The  privilege  of  voting  by  proxy,  which  was  originally  by 
special  permission  of  the  king,  became  absolute,  though  subject  to 
such  limitations  as  the  house  itself  may  impose.  The  writ  of 
summons,  which,  as  I  have  observed,  had  in  earlier  ages  (if  usage 
is  to  determine  that  which  can  rest  on  nothing  but  Usage)  given 
only  a  right  of  sitting  in  the  parliament  for  which  it  issued,  was 
held,  about  the  end  of  Elizabeth's  reign,  by  a  construction  founded 
on  later  usage,  to  convey  an  inheritable  peerage,  which  was  after- 
wards adjudged  to  descend  upon  heirs  general,  female  as  well  as 
male ;  an  extension  which  sometimes  raises  intricate  questions  of 
descent,  and,  though  no  materially  bad  consequences  have  flowed 
from  it,  is  perhaps  one  of  the  blemishes  in  the  constitution  of 
parliament.  Doubts  whether  a  peerage  could  be  surrendered  to  the 
king,  and  whether  a  territorial  honour,  of  which  hardly  any  remain, 
could  be  alienated  along  with  the  land  on  which  it  depended,  were 
determined  in  the  manner  most  favourable  to  the  dignity  of  the 
aristocracy.  They  obtained  also  an  important  privilege;  first  of 
recording  their  dissent  in  the  journals  of  the  house,  and  afterwards 
of  inserting  the  grounds  of  it.  Instances  of  the  former  occur  not 
unfrequently  at  the  period  of  the  Reformation:  but  the  latter 
practice  was  little  known  before  the  long  parliament.  A  right  that 
Cato  or  Phocion  would  have  prized,  though  it  may  sometimes  have 
been  frivolously  or  factiously  exercised ! 

§  16.  The  house  of  commons,  from  the  earliest  records  of  its 
regular  existence  in  the  23rd  year  of  Edward  I.,  consisted  of  74 
knights,  or  representatives  from  all  the  counties  of  England,  except 
Chester,  Durham,  and  Monmouth,  and  of  a  varying  number  of 
deputies  from  the  cities  and  boroughs;  sometimes,  in  the  earliest 
period  of  representation,  amounting  to  as  many  as  260 ;  sometimes, 
by  the  negligence  or  partiality  of  the  sherififs  in  omittmg  places 
that  had  formerly  returned  members,  to  not  more  than  two-thirds 
of  that  number.  New  boroughs,  however,  as  being  grown  into 
importance,  or  from  some  private  motive,  acquired  the  franchise  of 
election;  and  at  the  accession  of  Henry  VIII.  we  find  224  citizens 
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and  bnrgeases  from  111  towns  (London  sending  four),  none  of 
which  have  since  intermitted  their  privilege. 

The  change  which  appears  to  have  taken  place  in  the  English 
government  towards  the  end  of  the  thirteenth  century  was  founded 
upon  the  maxim  that  all  who  possessed  landed  or  moveable  property- 
ought,  as  freemen,  to  be  bound  by  no  laws,  and  especially  by  no 
taxation,  to  which  they  had  not  consented  through  their  repre- 
sentatives. If  we  look  at  the  constituents  of  a  house  of  commons 
under  Edward  I.  or  Edward  III.,  and  consider  the  state  of  landed 
tenures  and  of  commerce  at  that  period,  we  shall  perceive  that, 
excepting  women,  who  have  generally  been  supposed  capable  of  no 
political  right  but  that  of  reigning,  almost  every  one  who  contri- 
liuted  towards  the  tenths  and  fifteenths  granted  by  the  parliament 
might  have  exercised  the  franchise  of  voting  for  those  who  sat  in  it. 
I  do  not  pretend  that  no  one  was  contributory  to  a  subsidy  who 
did  not  possess  a  vote,  but  that  the  far  greater  portion  was  levied 
on  those  who,  as  freeholders  or  burgesses,  were  reckoned  in  law  to 
have  been  consenting  to  its  imposition.  It  would  be  difficult 
probably  to  name  any  town  of  the  least  consideration  in  the  four- 
teenth and  fifteenth  centuries  which  did  not,  at*  some  time  or  other, 
return  members  to  parliament.  This  is  so  much  the  case  that  if, 
in  running  our  eyes  along  the  map,  we  find  any  seaport,  as  Sunder- 
land or  Falmouth,  or  any  inland  town,  as  Leeds  or  Birmingham, 
which  had  never  enjoyed  the  elective  franchise,  we  may  conclude 
at  once  that  it  has  emerged  from  obscurity  since  the  reign  of 
Henry  VIII.^ 

Though  scarce  any  considerable  town,  probably,  was  intentionally 
left  out,  except  by  the  sheriffs  partiality,  it  is  not  to  be  supposed 
that  all  boroughs  that  made  returns  were  considerable.  Several 
that  are  currently  said  to  be  decayed  were  never  much  better  than 
at  present.  Some  of  these  were  the  ancient  demesne  of  the  crown ; 
the  tenants  of  which,  not  being  suitors  to  the  county  courts,  not 
voting  in  the  election  of  knights  for  the  shire,  were,  still  on  the 
same  principle  of  consent  to  public  burthens,  called  upon  to  send 
their  own  representatives.  Others  received  the  privil^e  along 
with  their  charter  of  incorporation,  in  the  hope  that  they  would 
thrive  more  than  proved  to  be  the  event ;  and  possibly,  even  in 
such  early  times,  the  idea  of  obtaining  influence  in  the  commons 
through  the  votes  of  their  burgesses  might  sometimes  suggest 
itself. 

That,  amidst  all  this  care  to  secure  the  positive  right  of  repre- 
sentation, so  little  provision  should  have  been  made  as  to  its  relative 

♦  Though  the  proposition  in  the  text     exceptions  in  the  northern  parts  of  Eng- 
is,  I  believe,  generally  true,  it  has  oo     land;  and  that  both  Sheffield  and  Man- 
me  since  that  there  arc  some     Chester  are  among  them. 
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efficiency,  that  the  high-born  and  opulent  gentry  should  have  been 
so  vastly  outnumbered  by  peddling  traders,  that  the  same  number 
of  two  should  have  been  deemed  sufficient  for  the  counties  of  York 
and  Kutland,  for  Bristol  and  Gatton,  are  facts  more  easy  to  wonder 
at  than  to  explain ;  for  though  the  total  ignorance  of  the  govern- 
ment as  to  the  relative  population  might  be  perhaps  a  sufficient 
reason  for  not  making  an  attempt  at  equalization,  yet,  if  the  repre- 
sentation had  been  founded  on  anything  like  a  numerical  principle, 
there  would  have  been  no  difficulty  in  reducing  it  to  the  proportion 
furnished  by  the  books  of  subsidy  for  each  county  and  borough,  or  at 
least  in  a  rude  approximation  towards  a  more  rational  distribution. 

Henry  YIII.  gave  a  remarkable  proof  that  no  part  of  the  kingdom, 
subject  to  the  English  laws  and  parliamentary  burthens,  ought  to 
want  its  representation,  by  extending  the  right  of  election  to  the 
whole  of  Wales,  the  counties  of  Chester  and  Monmouth,  and  even 
the  towns  of  Berwick  and  Calais.  It  might  be  possible  to  trace  the 
reason  why  the  county  of  Durham  was  passed  over.  The  attach- 
ment of  those  northern  parts  to  popery  seems  as  likely  as  any  other. 
Thirty-three  were  thus  added  to  the  commons.  Edward  VI.  created 
fourteen  boroughs,  and  restored  ten  that  had  disused  their  privilege. 
Mary  added  twenty-one,  Elizabeth  sixty,  and  James  twenty-seven 
members. 

Tliese  accessions  to  the  popular  chamber  of  parliament  after  the 
reign  of  Henry  VIII.  were  by  no  means  derived  from  a  popular 
principle,  such  as  had  influenced  its  earlier  constitution.  We  may 
account  perhaps  on  this  ground  for  the  writs  addressed  to  a  very 
few  towns,  such  as  Westminster.  But  the  design  of  that  great 
influx  of  new  members  from  petty  boroughs,  which  began  in  the 
short  reigns  of  Edward  and  Mary,  and  continued  under  Elizabeth, 
must  have  been  to  secure  the  authority  of  government,  especially 
in  the  successive  revolutions  of  religion.  Five  towns  only  in 
Cornwall  made  retiuns  at  the  accession  of  Edward  VI. ;  twenty- 
one  at  the  death  of  Elizabeth.  It  will  not  be  pretended  that 
these  wretched  villages  were  seats  of  commerce  and  industry  in  the 
sixteenth  century.  But  the  county  of  Cornwall  was  more  imme- 
diately subject  to  a  coercive  influence,  through  the  indefinite 
and  oppressive  jurisdiction  of  the  stannary  court.  Similar  motives, 
if  we  could  discover  the  secrets  of  those  governments,  doubtless 
operated  in  most  other  cases.  A  slight  difficulty  seems  to  have 
been  raised  in  1563  about  the  introduction  of  representatives  from 
eight  new  boroughs  at  once  by  charters  from  the  crown,  but  was 
S3on  waived  with  the  complaisance  usual  in  those  times.  Many  of 
the  towns  which  had  abandoned  their  privilege  at  a  time  when 
they  were  compelled  to  the  payment  of  daily  w^es  to  their  members 
during  the  session,  were  now  desirous  of  recovering  it  when  that 


446  ORIGINAL  RIGHT  OF  THE  Chap.  XUl. 

burthen  had  ceased  and  the  franchise  had  become  valuable.  And 
the  house,  out  of  favour  to  popular  rights,  laid  it  down  in  the  reign 
of  James  I.  as  a  principle,  that  every  town  which  has  at  any  time 
returned  members  to  parliament  is  entitled  to  a  writ  as  a  matter  of 
course.  The  speaker  accordingly  issued  writs  to  Hertford,  Pomfret, 
Ilchester,  and  some  other  places,  on  their  petition.  The  restorations 
of  boroughs  in  this  manner,  down  to  1641,  are  fifteen  in  number. 
Charles  I.,  whose  temper  inspired  him  rather  with  a  systematic 
abhorrence  of  parliaments  than  with  any  notion  of  managing  them 
by  influence,  created  no  new  boroughs.  The  right  indeed  would 
certainly  have  been  disputed,  however  frequently  exercised.  In 
1673  the  county  and  city  of  Durham,  which  had  strangely  been 
imrepresentcd  to  so  late  an  era,  were  raised  by  act  of  parliament  to 
the  privileges  of  their  fellow-subjects.  About  the  same  time  a 
charter  was  granted  to  the  town  of  Newark,  enabling  it  to  return 
two  burgesses.  It  passed  with  some  little  objection  at  the  time ; 
but  four  years  afterwards,  after  two  debates,  it  was  carried  on  the 
question,  by  125  to  73,  that,  by  virtue  of  the  charter  granted  to 
the  town  of  Newark,  it  hath  right  to  send  burgesses  to  serve  in 
parliament.  Notwithstanding  this  apparent  recognition  of  the  king's 
prerogative  to  summon  burgesses  from  a  town  not  previously  repre- 
sented, no  later  instance  of  its  exercise  has  occurred ;  and  it  would 
unquestionably  have  been  resisted  by  the  commons,  not,  as  is 
vulgarly  supposed,  because  the  act  of  union  with  Scotland  has 
limited  the  English  members  to  513  (which  is  not  the  case),  but 
upon  the  broad  maxims  of  exclusive  privilege  in  matters  relating 
to  their  own  body,  which  the  house  was  become  powerful  enough 
to  assert  against  the  crown. 

§  17.  It  is  doubtless  a  problem  of  no  inconsiderable  difficulty  to 
determine  with  perfect  exactness  by  what  class  of  persons  the  elec- 
tive franchise  in  ancient  boroughs  was  originally  possessed.  The 
different  opinions  on  this  controverted  question  may  be  reduced  to 
the  four  following  theses: — l...The  original  right,  as  enjoyed  by 
boroughs  represented  in  the  parliaments  of  Edward  I.,  and  all  of 
later  creation,  where  one  of  a  different  nature  has  not  been  expressed 
in  the  charter  from  which  thfey  derive  the  privilege,  was  in  the 
inhabitant  householders  resident  in  the  borough,  and  paying  scot 
and  lot;  under  those  words  including  local  rates,  and  probably 
general  taxes.  2.  The  right  sprang  from  the  tenure  of  certain  free- 
hold lands  or  burgages  within  the  borough,  and  did  not  belong  to 
any  but  such  tenants.  3.  It  was  derived  from  charters  of  incorpo- 
ration, and  belonged  to  the  community  or  freemen  of  the  corporate 
body.  4.  It  did  not  extend  to  the  generality  of  freemen,  but  was 
limited  to  the  governing  part  or  municipal  magistracy. 

Of  these  propositions  the  first  was  laid  down  by  a  celebrated 
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committee  of  the  house  of  commons  in  1624,  the  chairman  whereof 
was  Serjeant  Glanville,  and  the  members,  as  appears  hy  the  list  in 
the  Journals,  the  most  eminent  men,  in  respect  of  legal  and  con- 
stitutional knowledge,  that  were  ever  united  in  such  a  body.  It  is 
called  by  them  the  common-law  right,  and  that  which  ought  always 
to  obtain  where  prescriptive  usage  to  the  contrary  cannot  be  shown. 
But  it  has  met  with  very  little  favour  from  the  house  of  commons 
since  the  Restoration.  The  second  has  the  authority  of  lord  Holt 
in  the  case  of  Ashby  and  White,  and  of  some  other  lawyers  who 
have  turned  their  attention  to  the  subject.  It  countenances  what 
is  called  the  right  of  burgage  tenure ;  the  electors  in  boroughs  of 
this  description  being  such  as  hold  burgages  or  ancient  tenements 
within  the  borough.  The  next  theory,  which  attaches  the  primary 
franchise  to  the  freemen  .of  corporations,  has  on  the  whole  been 
most  received  in  modem  times,  if  we  look  either  at  the  decisions  of 
the  proper  tribunal,  or  the  current  doctrine  of  lawyers.  The  last 
proposition  is  that  of  Dr.  Brady,  who,  in  a  treatise  of  boroughs, 
written  to  serve  the  purposes  of  James  II.,  though  not  published 
till  after  the  Revolution,  endeavoured  to  settle  all  elective  rights  on 
the  narrowest  and  least  popular  basis.  This  work  gained  some 
credit,  which  its  perspicuity  and  acuteness  would  deserve,  if  these 
were  not  disgraced  by  a  perverse  sophistry  and  suppression  of 
truth.* 

s  It  Ifl  unnecessary  now  to  discuss  these  quisition  on  the  'ancient  rights  of  election 
propositions,  as  the  Beform  bills  of  1832  In  boroughs  a  matter  of  merely  historical 
and  1867  have  of  course  rendered  a  dls-     interest. 
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CHAPTEE  XIV. 

THE  IJEIGN  OF  JAMES  II. 

§  1.  Designs  of  the  King.  ^  2.  Parliament  of  1685.  $  3.  King's  Intention  to  repeal  the 
Test  Act.  ^  4.  Deceived  as  to  the  Dispositions  of  his  Subjects.  ^  5.  First  period  of 
his  reign.  Prorogation  of  Parliament.  ^  6.  Second  period  of  his  reign.  $  7.  Dis- 
pensing Power  confirmed  by  the  Jodg^.  $  8.  Ecdesiastical  Commission.  ^  9.  King's 
Scheme  of  establishing  Popery.  §  10.  Dismissal  of  Lord  Rochester.  (  11.  Prince  of 
Orange  alarmed.  Plan  of  setting  the  Princess  aside.  Rejected  by  the  King.  Over- 
tures of  the  Malcontents  to  Prince  of  Orange.  ^  12.  Declaration  for  liberty 
of  Conscience.  $  13.  Addresses  in  favonr  of  it.  $  14.  New  Modelling  of  the 
Corporations.  ^  15.  Affair  of  Magdalen  College.  $  16.  Infatuation  of  the  King. 
$  17.  His  Coldness  towards  Louis.  $  18.  Invitation  signed  to  the  Prince  of 
Orange.  Birth  of  Prince  of  Wales.  ^  19.  Justice  and  Necessity  of  the  Bevoli2ti<Hi. 
^  20.  Favourable  Circumstances  attending  it.  $  21.  Its  Salutary  Consequences. 
i  22.  Proceedings  of  the  Convention.  ^  23.  Ended  by  the  Elevation  of  WiUiam  and 
Mary  to  the  Throne.  *■ 

§  1.  The  question  concerning  the  right  and  usage  of  election  in 
boroughs,  was  perhaps  of  less  practical  importance  in  the  reign  of 
Charles  II.  than  we  might  at  first  imagine.  Whoever  might  be 
the  legal  electors,  it  is  undoubted  that  a  great  preponderance  was 
virtually  lodged  in  the  select  body  of  corporations.  It  was  the 
knowledge  of  this  that  produced  the  corporation  act  soon  after  the 
Restoration,  to  exclude  the  presbyterians,  and  the  more  violent 
measures  of  quo  warranto  at  -the  end  of  Charles's  reign.  If  by 
placing  creatures  of  the  court  in  municipal  offices,  or  by  intimidating 
the  former  corporators  through  apprehensions  of  forfeiting  their 
common  proixjrty  and  lucrative  privileges,  what  was  called  a  loyal 
parliament  could  be  procured,  the  business  of  government,  both  as 
to  supply  and  enactment  or  repeal  of  laws,  would  be  carried  on  far 
more  smoothly  and  with  less  scandal  than  by  their  entire  disuse. 
Few  of  those  who  assumed  the  name  of  tones  were  prepared  to 
sacrifice  the  ancient  fundamental  forms  of  the  constitution.  They 
thought  it  equally  necessary  that  a  parliament  should  exist,  and 
that  it  should  have  no  will  of  its  own,  or  none,  at  least,  except  for 
the  preservation  of  that  ascendency  of  the  established  religion 
which  even  their  loyalty  would  not  consent  to  surrender. 

It  is  not  easy  to  determine  whether  James  IL  had  resolved  to 

complete  his  schemes  of  arbitrary  government  by  setting  aside  even 

the  nominal  concurrence  of  the  two  houses  of  Parliament  in  l^isla- 

tive  enactments,  and  especially  in  levying  money  on  his  subjects. 

^ould  hardly  avoid  perceiving  that  the  constant  acquiescence  of 
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au  English  house  of  commons  in  the  measures  proposed  to  it,  a 
respectful  abstinence  from  all  intermeddling  with  the  administration 
of  afifairs,  could  never  be  relied  upon  or  obtained  at  all,  without 
much  of  that  dexterous  management  and  influence  which  he  thought 
it  |both  unworthy  and  impolitic  to  exert.  It  seems  clearly  that  he 
had  determined  on  trying  their  obedience  merely  as  an  experiment, 
and  by  no  means  to  put  his  authority  in  any  manner  within  their 
control.  Hence  he  took  the  bold  step  of  issuing  a  proclamation  for 
the  payment  of  customs,  which  by  law  expired  at  the  late  king's 
death ;  and  Barillon  mentions  several  times  that  he  was  resolved 
to  continue  in  the  possession  of  the  revenue,  whether  the  parlia- 
ment should  grant  it  or  no.  He  was  equally  decided  not  to  accept 
it  for  a  limited  time.  This,  as  his  principal  ministers  told  the 
ambassadors,  would  be  to  establish  the  necessity  of  convoking  parlia- 
ment from  time  to  time,  and  thus  to  change  the  form  of  govern- 
ment by  rendering  the  king  dependent  upon  it,  rather  than  which 
it  would  be  better  to  come  at  once  to  the  extremity  of  a  dissolution, 
and  maintain  the  possession  of  the  late  king's  revenues  by  open 
force.  But  the  extraordinary  conduct  of  this  house  of  commons,  so 
unlike  any  that  had  met  in  England  for  the  last  century,  rendered 
any  exertion  of  violence  on  this  score  quite  unnecessary. 

§  2.  The  behaviour  of  that  unhonoured  parliament  which  held 
its  two  short  sessions  in  1685,  though  in  a  great  measure  owing  to 
the  fickleness  of  the  public  mind  and  rapid  ascendency  of  tory  prin- 
ciples during  the  late  years,  as  well  as  to  a  knowledge  of  the  king's 
severe  and  vindictive  temper,  seems  to  confirm  the  assertion  strongly 
made  at  the  time  within  its  walls,  that  many  of  the  members  had 
been  unduly  returned.  The  notorious  facts,  indeed,  as  to  the  for- 
feiture of  corporations  throughout  the  kingdom,  and  their  re-grant 
under  such  restrictions  as  might  serve  the  purpose  of  the  crown, 
stand  in  need  of  no  confirmation.  Those  who  look  at  the  debates 
and  votes  of  this  assembly,  their  large  grant  of  a  permanent  revenue 
to  the  annual  amount  of  two  millions,  rendering  a  frugal  prince,  in 
time  of  peace,  entirely  out  of  all  dependence  on  his  people ;  their 
timid  departure  from  a  resolution  taken  to  address  the  king  on  the 
only  matter  for  which  they  were  really  solicitous,  the  enforcement 
of  the  penal  laws,  on  a  suggestion  of  his  displeasure;  their  bill 
entitled,  "For  the  preservation  of  his  majesty's  person,"  full  of 
dangerous  innovations  in  the  law  of  treason,  especially  one  most 
unconstitutional  clause,  that  any  one  moving  in  either  house  of 
parliament  to  .change  the  descent  of  the  crown  should  incur  the 
penalties  of  that  offence ;  their  supply  of  700,000^.,  after  the  sup- 
pression of  Monmouth's  rebellion,  for  the  support  of  a  standing 
army ;  wdll  be  inclined  to  believe  that,  had  James  been  as  zealous 
for  the  church  of  England  as  his  father,  he  would  have  succeeded  in 
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establishing  a  power  so  nearly  despotic,  that  neither  the  privileges 
of  parliament,  nor  much  less  those  of  private  men,  would  have 
stood  in  his  way.  The  prejudice  which  the  two  last  Stuarts  had 
acquired  in  favour  of  the  Roman  religion,  so  often  deplored  by 
thoughtless  or  insidious  writers  as  one  of  the  worst  consequences  of 
their  father's  ill  fortune,  is  to  be  accounted  rather  among  the  most 
signal  links  in  the  chain  of  causes  through  which  a  gracious  Provi- 
dence has  favoured  the  consolidation  of  our  liberties  and  welfare. 
Nothing  less  than  a  motive  more  universally  operating  than  the 
interests  of  civil  freedom  would  have  stayed  the  compliant  spirit  of 
this  unworthy  parliament,  or  rallied,  for  a  time  at  least,  the  sup- 
porters of  indefinite  prerogative  under  a  banner  they  abhorred.  We 
know  that  the  king's  intention  was  to  obtain  the  repeal  of  the 
habeas  corpus  act,  a  law  which  he  reckoned  as  destiiictive  of 
monarchy  as  the  test  was  of  the  catholic  religion.  And  I  see  no 
reason  to  suppose  that  he  would  have  failed  of  this,  had  be  not 
given  alarm  to  his  high-church  parliament  by  a  premature  mani- 
festation of  his  design  to  fill  the  civil  and  military  employments 
with  the  professors  of  his  own  mode  of  faith. 

§  3.  It  has  been  doubted  by  Mr.  Fox  whether  James  had,  in  tiiis 
part  of  his  reign,  conceived  the  projects  commonly  imputed  to  him, 
of  overthrowing,  or  injuring  by  any  direct  acts  of  power,  the 
protestant  establishment  of  this  kingdom.     It    is  probable  that 
nothing    farther  was  intended  than  to    emancipate  the    Boman 
catholics  from  the  severe  restrictions  of  the  penal  laws,  securing  the 
public  exercise  of  their  worship  from  molestation,  and  to  replace 
them  upon  an  equality  as  to  civil  offices  by  abrogating  the  test  act 
of  the  late  reign.     The  king  would  rely  on  the  intrinsic  excellence 
of  his  own  religion,  and  still  more  on  the  temptations  that  his  favour 
would  hold  out.    For  the  repeal  of  the  test  would  not  have  placed 
the  two  religions  on  a  fair  level.    Catholics,  however  little  qualified, 
would  have  filled,  as  in  fact  they  did  under  the  dispensing  power, 
most  of  the  principal  stations  in  the  court,  law,  and  army.     The 
king  told  Barillon  he  was  well  enough  acquainted  with  England  to 
be^^assured  that  the  admissibility  to  office  would  make  more  catholics 
than  the  right  of  saying  mass  publicly.    There  was,  on  the  one 
hand,  a  prevailing  laxity  of  principle  in  the  higher  ranks,  and  a 
corrupt  devotedness  to  power  for  the  sake  of  the  emoluments  it 
could  dispense,  which  encouraged  the  expectation  of  such  a  nominal 
change  in  religion  as  had  happened  in  the  sixteenth  century.     And, 
on  the  other,  much  was  hoped  by  the  king  from  the  church  itself. 
He  had  separated   from  her  communion  in  consequence  of  the 
arguments  which  her  own  divines  had  furnished ;  he  had  conversed 
with  men  bred  in  the  school  of  Laud ;  and  was  slow  to  believe  that 
'^Q  conclusions  which  he  had,  not  perhaps  unreasonably,  derived 
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from  the  semi-protestant  theology  of  his  father's  reign,  would  not 
appear  equally  irresistible  to  all  minds  when  free  from  the  danger 
and  obloquy  that  had  attended  them.  Thus,  by  a  voluntary  return 
of  the  clergy  and  nation  to  the  bosom  of  the  catholic  church,  he 
might  both  obtain  an  immortal  renown,  and  secure  his  prerogative 
against  that  religious  jealousy  which  had  always  been  the  aliment  of 
political  factions.  Till  this  revolution,  however,  could  be  brought 
about,  he  determined  to  court  the  church  of  England,  whose  boast 
of  exclusive  and  unlimited  loyalty  could  hardly  be  supposed  entirely 
hollow,  in  order  to  obtain  the  repeal  of  the  penal  laws  and  dis- 
qualifications which  affected  that  of  Home.  And  though  the 
maxims  of  religious  toleration  had  been  always  in  his  mouth,  he 
did  not  hesitate  to  propitiate  her  with  the  most  acceptable  sacrifice, 
the  persecution  of  nonconforming  ministers.  He  looked  upon  the 
dissenters  as  men  of  republican  principles;  and  if  he  could  have 
made  his  bargain  for  the  free  exercise  of  the  catholic  worship,  I  see 
no  reason  to  doubt  that  he  would  never  have  announced  his  general 
indulgence  to  tender  consciences. 

§  4.    But  James  had  taken  too  narrow  a  view  of  the  mighty 
people  whom  he  governed.     The  laity  of  every  class,  the  tory 
gentleman  almost  equally  with  the  presbyterian  artisan,  dhtertained 
an  inveterate  abhorrence  of  the  Romish  superstition.    This  was  of 
course  enhanced  by  the  insolent  and  injudicious  confidence  of  the 
Bomish  faction,  especially  the  priests,  in  their  demeanour,  their 
language,  and  their  publications.    Meanwhile  a  considerable  change 
had  been  wrought  in  the  doctrinal  system  of  the  Anglican  church 
since  the  Bestoration.     The  men  most  conspicuous  in  the  reign 
of  Charles  II.  for  their  writings,   and  for  their    argumentative 
eloquence  in  the  pulpit,  were  of  the  class  who  had  been  denominated 
Latitudinarian  divines ;  and,  while  they  maintained  the  principles 
of  the  Remonstrants  in  opposition  to  the  school  of  Calvin,  were 
powerful  and  unequivocal  supporters  of  the  protestant  cause  against 
Rome.     They  made  none  of  the  dangerous  concessions  which  had 
shaken  the  faith  of  the  duke  and  duchess  of  York ;  they  regretted 
the  disuse  of  no  superstitious  ceremony ;  they  denied  not  the  one 
essential  characteristic  of  the  Reformation,  the  right  of  private 
judgment ;  they  avoided  the  mysterious  jargon  of  a  real  presence 
in  the  Lord's  Supper.     Thus  such  an  agreement  between  the  two 
churches  as  had  been  projected  at  different  times  was  become  far 
more  evidently  impracticable,  and  the  separation  more  broad  and 
defined.     These  men,  as  well  as  others  who  do  not  properly  belong 
to  the  same  class,  were  now  distinguished  by  their  courageous  and 
able  defences  of  the  Reformation.     The  victory,  in  the  judgment  of 
the  nation,  was  wholly  theirs.    Rome  had  indeed  her  proselytes, 
but  such  as  it  would  have  been  more  honourable  to  have  wanted. 
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'Jlie  people  heard  sometimes  with  indignation,  or  rather  with 
contempt,  that  an  unprincipled  minister,  a  temporising  bishop,  or 
a  licentious  poet,  had  gone  over  to  the  side  of  a  monarch  who 
made  conformity  with  his  religion  the  only  certain  path  to  his 
favour. 

§  5.  The  short  period  of  a  four  years'  reign  may  be  divided  by 
several  distinguishing  points  of  time,  which  make  so  many  changes 
in  the  posture  of  government.  From  the  king's  accession  to  the 
prorogation  of  parliament  on  November  30,  1685,  he  had  acted 
apparently  in  concurrence  with  the  same  party  that  had  supported 
him  in  his  brother's  reign,  of  which  his  own  seemed  the  natural 
and  almost  undistinguishable  continuation.  This  party,  which  had 
become  incomparably  stronger  than  the  opposite,  had  greeted  him 
with  such  unbounded  professions,  the  temper  of  its  representatives 
had  been  such  in  the  first  session  of  parliament,  that  a  prince  less 
obstinate  than  James  might  nave  expected  to  succeed  in  attaining 
an  authority  which  the  nation  seemed  to  offer.  A  rebellion  speedily 
and  decisively  quelled  confirms  every  government;  it  seemed  to 
place  his  own  beyond  hazard.  Could  he  have  been  induced  to 
change  the  order  of  his  designs,  and  accustom  the  people  to  a 
military  force,  and  to  a  prerogative  of  dispensing  with  statutes  of 
temporal  concern,  before  he  meddled  too  ostensibly  with  their 
religion,  he  would  possibly  have  gained  both  the  objects  of  his 
desire.  Even  conversions  to  popery  might  have  been  more  frequent, 
if  the  gross  solicitations  of  the  court  had  not  made  them  dishonour- 
able. But,  neglecting  the  hint  of  a  prudent  adviser,  that  the  death 
of  Monmouth  left  a  far  more  dangerous  enemy  behind,  he  suffered 
a  victory  that  might  have  insured  him  success  to  inspire  an  arrogant 
confidence  that  led  on  to  destruction.  Master  of  an  army,  and 
determined  to  keep  it  on  foot,  he  naturally  thought  less  of  a  good 
understanding  with  parliament.  He  had  already  rejected  the 
proposition  of  employing  bribery  among  the  members,  an  expedient 
very  little  congenial  to  his  presumptuous  temper  and  notions  of 
government.  They  were  assembled,  in  his  opinion,  to  testify  the 
nation's  loyalty,  and  thankfulness  to  their  gracious  prince  for  not 
taking  away  their  laws  and  liberties.  But,  if  a  factious  spirit  of 
opposition  should  once  prevail,  it  could  not  be  his  fault  if  he 
dismissed  them  till  more  becoming  sentiments  should  again  gain 
ground.  Hence  he  did  not  hesitate  to  prorogue,  and  eventually  to 
dissolve,  the  most  compliant  house  of  commons  that  had  been 
returned  since  his  family  had  sat  on  the  throne,  at  the  cost  of 
700,000Z.,  a  grant  of  supply  which  thus  fell  to  the  ground,  rather 
than  endure  any  opposition  on  the  subject  of  the  test  and  penal 
laws.  Yet,  from  the  strength  of  the  court  in  all  divisions,  it  must 
seem  not  improbable  to  us  that  he  might,  by  the  usual  means  of 
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management,  have  carried  both  of  those  favourite  measures,  at  least 
through  the  lower  house  of  parliament.  For  the  crown  lost  the 
most  important  division  only  by  one  vote,  and  had  in  general  a 
majority.  The  very  address  about  unqualified  officers,  which  gave 
the  king  such  offence  as  to  bring  on  a  prorogation,  was  worded 
in  the  most  timid  manner ;  the  house  having  rejected  unanimously 
the  words  first  inserted  by  their  committee,  requesting  that  his 
majesty  would  be  pleased  not  to  continue  them  in  their  employ- 
ments, for  a  vague  petition  that  "  he  would  be  graciously  pleased  to 
give  such  directions  that  no  apprehensions  or  jealousies  may  remain 
in  the  hearts  of  his  majesty's  good  and  faithful  subjects." 

§  6.  The  second  period  of  this  reign  extends  from  the  prorogation 
of  parliament  to  the  dismissal  of  the  earl  of  Rochester  from  the 
treasury  in  1686.  During  this  time  James,  exasperated  at  the 
reluctance  of  the  commons  to  acquiesce  in  his  measures,  and  the 
decisive  opposition  of  the  church,  threw  off  the  half  restraint  he 
had  imposed  on  himself;  and  showed  plainly  that,  with  a  bench  of 
judges  to  pronounce  his  commands,  and  an  army  to  enforce  them, 
he  would  not  suffer  the  mockery  of  constitutional  limitations  to 
stand  any  longer  in  his  way.  Two  important  steps  were  made  this 
year  towards  the  accomplishment  of  his  designs,  by  the  judgment 
of  the  court  of  king's  bench  in  the  case  of  sir  Edward  Hales,  confirm- 
ing the  right  of  the  crown  to  dispense  with  the  test  act,  and  by^ 
the  establishment  of  the  new  ecclesiastical  commission. 

§  7.  The  kings  of  England,  if  not  immemorially,  yet  from  a  very 
early  era  in  our  records,  have  exercised  a  prerogative  unquestioned 
by  parliament,  and  recognised  by  courts  of  justice,  that  of  granting 
dispensations  from  the  prohibitions  and  penalties  of  particular 
laws.  The  language  of  ancient  statutes  was  usually  brief  and 
careless,  with  few  of  those  attempts  to  regulate  prospective  con- 
tingencies, which,  even  with  our  pretended  modem  caution,  are 
so  often  imperfect ;  and,  as  the  sessions  were  never  regular,  some- 
times interrupted  for ,  several  years,  there  was  a  kind  of  necessity, 
of  great  convenience,  in  deviating  occasionally  from  the  rigour  of  a 
general  prohibition ;  more  often  perhaps  s.ome  motive  of  interest  or 
partiality  would  induce  the  crown  to  infringe  on  the  legal  rule. 
This  dispensing  power,  however,  grew  up,  as  it  were,  collaterally  to 
the  sovereignity  of  the  legislature,  which  it  sometimes  appeared  to 
overshadow.  It  was,  of  course,  asserted  in  large  terms  by  councillors 
of  state,  and  too  frequently  by  the  interpreters  of  law.  Lord  Coke, 
before  be  had  learned  the  bolder  tone  of  his  declining  years,  lays  it 
down,  that  no  act  of  parliament  can  bind  the  king  from  any 
prerogative  which  is  inseparable  from  his  person,  so  that  he  may 
not  dispense  with  it  by  a  non  obstante ;  such  is  his  sovereign  power 
to  command  any  of  his  subjects  to  serve  him  for  the  public  weal. 
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Tke  people  heard  sometimes  with  1^'  '^  ?f '^'^^^^  "fT^^ 
conteiipt:  that  aa  unprincipled  m-  ^t'i'/Jt  t  ^^V^*^?2 
a  licentious  poet,  had  gone  '^  ^^f  ^°^^  *^^  .""^r.!  v" 

made  conformity  witV  '  •  '^fjT  i?f^    -^  !?^ 

favour  .         '  /•^  ^^^^  ^y  *^1  *^®  J^^es  m  the 

§  5.  The  short  p  /f  '"^  g^^f^^  «^.<^^^^  P^t^'^t  ^^  » 

several  distinguish'  ' ..  ^^^^^  ^%^^^^^  ^«  *^^  J^^f  •     ^o 

in  the  posture  o^  .  '>^^  *^®  ^"^°  ^^^"^  granting  pardons  m 

,.        c  ,  '  /iield  void;  and  doubtless  the  constant 

prorogation  of  '  .  -  y-if  ^\.          ' 

fi     •  .  ^"\rt«'8rd  tnem. 

hlm^hThis*'^    ■      i ^if^^  prerogative,  nevertheless,  was  subject 
,    1       ,      ,-   .>' y  *!;7  which  none  but  the  grosser  flatterers  of 
and  abnos'       .^'  ■1J^'^^^  j  i  i.v  i.  xi,    t_- 

1  •       ■'''   '■■"'tuf'       ^^  agreed  among  lawyers  that  the  king 

•fi    •  .'•'•rt'^^'^Vith  the  common  law,  nor  with  any  statute  pro- 

had  ^  *»'^'^'-  "^Sict  was  malum  in  se,  nor  with  any  right  or  interest 

,  ^^^'-.yLson  or  corporation.    The  rules,  however,  were  still 

t-'''"^'^J^ed,  the  boundaries  indefinite,  and  therefore  varying 
i«^/.<t«!»<'^  political  character  of  the  judges.    For  many  years 
^itii"^.^  jiad  been  confined  to  taking  away  such  incapacity  as 
fpff^gtAtvitea  of  a  college,  or  some  law  of  little  consequence, 
ly^f^0O8t  obsolete,  might  happen  to  have  created.     But  when 
f^^^e  action  was  brought  against  sir  Edward  Hales,  a  Eoman 
t^f^  in  the  name  of  his  servant,  to  recover  the  penalty  of  600/. 
^^^^hy  the  test  act,  for  accepting  the  commission  of  colonel  of 
jW^^ent,  without  the  previous  qualification  of  receiving  the 
'jjoent  in  the  church  of  England,  the  whole  importance  of  the 
^ed  prerogative  became  visible,  and  the  fate  of  the  established 
j^titution  seemed  to  hang  upon  the  decision.    The  plaintiffs 
advocate,  Northey,  was  known  to  have  received  his  fee  from  the 
other  side,  and  was  thence  suspected,  perhaps  unfairly,  of  betraying 
lijfi  own  cause;  but  the  chief  justice  Herbert  showed  that  no 
jiiguments  against  this  prerogative  would  have  swayed  his  deter- 
jnioation.    Not  content  with  treating  the  question  as  one  of  no 
difficulty,  he  grounded  his  decision  in  favour  of  the  defendant  up5n 
principles  that  would  extend  far  beyond  the  immediate  case.     He 
laid  it  down  that  the  kings  of  England  were  sovereign  princes ;  that 
the  laws  of  England  were  the  king's  laws ;  that  it  was  consequently 
an  inseparable  prerogative  of  the  crown  to  dispense  with  penal  laws 
in  particular  cases,  for  reasons  of  which  it  was  the  sole  judge.    This 
he  called  the  ancient  remains  of  the  sovereign  jwjwer  and  prerogative 
of  the  kings  of  England,  which  never  yet  was  taken  from  them,  nor 
could  be.    There  was  no  law,  he  said,  that  might  not  be  dispensed 
with  by  the  supreme  lawgiver  (meaning  evidently  the  king,  since 
the  proposition  would  otherwise  be  impertinent) ;  though  he  made 
a  anrf  of  distuiction  as  to  those  which  affected  the  subject's  private 
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it.    Bat  the  general  maxims  of  slavish  churchmen  and  lawyers 
\  asserted  so  broadly,  that  a  future  judge  would  find  little 
ity  in  making  use  of  this  precedent  to  justify  any  stretch  of 
"y  power. 

"by  no  means  evident  that  the  decision  in  this  particular  case 
ales,  which  had  the  approbation  of  eleven  judges  out  of  twelve, 
s  against  law.     The  course  of  former  precedents  seems  rather  to 
.Ornish  its  justification.     But  the  less  untenable  such  a  judgment 
in  £Eivour  of  the  dispensing  power  might  appear,  the  more  necessity 
would  men  of  reflection  perceive  of  making  some  great  change  in 
the  relations  of  the  people  towards  their  sovereign.    A  prerogative 
of  setting  aside  the  enactments  of  parliament,  which  in  trifling 
matters,  and  for  the  sake  of  conferring  a  benefit  on  individuals, 
might  be  suffered  to  exist  with  little  mischief,  became  intolerable 
when  exercised  in  contravention  of  the  very  principle  of  those 
statutes  which  had  been  provided  for  the  security  of  fundamental 
liberties  or  institutions.     Thus  the  test  act<  the  great  achievement, 
as  it  had  been  reckoned,  of  the  protestant  party,  for  the  sake  of 
which  the  most  subservient  of  parliaments  had  just  then  ventured 
to  lose  the  king's  favour,  became  absolutely  nugatory  and  ineffective, 
by  a  construction  which  the  law  itself  did  not  reject.     Nor  was  it 
easy  to  provide  any  sufficient  remedy  by  means  of  parliament ; 
since  it  was  the  doctrine  of  the  judges  that  the  king's  inseparable 
and  sovereign  prerogatives  in  matters  of  government  could  not 
be  taken  away  or  restrained  by  statute.     The  unadvised  assertion 
in  a  court  of  justice  of  this  principle,  which  though  not  by  any 
means  novel,  had  never  been  advanced  in  a  business  of  such  uni- 
versal concern  and  interest,  may  be  said  to  have  sealed  the  con- 
demnation of  the  house  of  Stuart.    It  made  the  co-existence  of 
an  hereditary  line,  claiming  a  sovereign  prerogative  paramount  to 
the  liberties  they  had  vouchsafed  to  concede,  incompatible  with  the 
security  or  probable  duration  of  those  liberties.     This  incompati- 
bility is  the  true  basis  of  the  Revolution  in  1688. 

§  8.  But,  whatever  pretext  the  custom  of  centuries  or  the  au- 
thority of  compliant  lawyers  might  afford  for  these  dispensations 
from  the  test,  no  legal  defence  could  be  made  for  the  ecclesiastical 
commission  of  1686.  The  high-commission  court  of  Elizabeth  had 
been  altogether  taken  away  by  an  act  of  the  long  parliament,  which 
went  on  to  provide  that  no  new  court  should  be  erected  with  the 
lik6  power,  jurisdiction,  and  authority.  Yet  the  commission  issued 
by  James  II.  followed  very  nearly  the  words  of  that  which  had 
created  the  original  court  under  Elizabeth,  omitting  a  few  particulars 
of  little  moment.  It  is  not  known,  I  believe,  at  whose  suggestion 
the  king  adopted  this  measure.  The  pre-eminence  reserved  by  the 
commission  to  Jefferies,  whose  presence  was  made  necessary  to  all 
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which  solely  and  inseparably  is  annexed  to  his  person,  and  cannot 
be  restrained  by  any  act  of  parliament.  Thus,  although  the  statute 
23  H.  VI.  c.  8,  provides  that  all  patents  to  hold  the  office  of  sheriff 
for  more  than  one  year  shall  be  void,  and  even  enacts  that  the  king 
shall  not  dispense  with  it,  yet  it  was  held  by  all  the  judges  in  the 
reign  of  Henry  YII.,  that  the  king  may  grant  such  a  patent  for  a 
longer  term  on  good  grounds,  whereof  he  alone  is  the  judge.  So 
also  the  statutes  which  restrain  the  king  from  granting  pardons  in 
case  of  murder  have  been  held  void;  and  doubtless  the  constant 
practice  has  been  to  disregard  them. 

This  high  and  dangerous  prerogative,  nevertheless,  was  subject 
to  several  limitations,  which  noue  but  the  grosser  flatterers  of 
monarchy  could  deny.    It  was  agreed  among  lawyers  that  the  king 
could  not  dispense  with  the  common  law,  nor  with  any  statute  pro- 
hibiting that  which  was  Tnalum  in  se,  nor  with  any  right  or  interest 
of  a  private  person  or  corporation.     The  rules,  however,  were  still 
rather  complicated,  the  boundaries  indefinite,  and  therefore  varying 
according  to  the  political  character  of  the  judges.    For  many  years 
dispensations  had  been  confined  to  taking  away  such  incapacity  as 
either  the  statutes  of  a  college,  or  some  law  of  little  consequence, 
perhaps  almost  obsolete,  might  happen  to  have  created.     But  when 
a  collusive  action  was  brought  against  sir  Edward  Hales,  a  Eoman 
catholic,  in  the  name  of  his  servant,  to  recover  the  penalty  of  500^. 
imposed  by  the  test  act,  for  accepting  the  commission  of  colonel  of 
a  regiment,  without  the  previous  qualification  of  receiving  the 
sacrament  in  the  church  of  England,  the  whole  importance  of  the 
alleged  prerogative  became  visible,  and  the  fate  of  the  established 
constitution  seemed  to  hang  upon  the  decision.    The  plaintiff's 
advocate,  Northey,  was  known  to  have  received  his  fee  from  the 
other  side,  and  was  thence  suspected,  perhaps  unfairly,  of  betraying 
his  own  cause;  but  the  chief  justice  Herbert  showed  that  no 
arguments  against  this  prerogative  would  have  swayed  his  deter- 
mination.   Not  content  with  treating  the  question  as  one  of  no 
difficulty,  he  grounded  his  decision  in  favour  of  the  defendant  upon 
principles  that  would  extend  far  beyond  the  immediate  case.     He 
laid  it  down  that  the  kings  of  England  were  sovereign  princes ;  that 
the  laws  of  England  were  the  king's  laws ;  that  it  was  consequently 
an  inseparable  prerogative  of  the  crown  to  dispense  with  penal  laws 
in  particular  cases,  for  reasons  of  which  it  was  the  sole  judge.    This 
he  called  the  ancient  remains  of  the  sovereign  power  and  prerogative 
of  the  kings  of  England,  which  never  yet  was  taken  from  them,  nor 
could  be.     There  was  no  law,  he  said,  that  might  not  be  dispensed 
with  by  the  supreme  lawgiver  (meaning  evidently  the  king,  since 
the  proposition  would  otherwise  be  impertinent) ;  though  he  made 
a  sort  of  distinction  as  to  those  which  affected  the  subject's  private 
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right.  But  the  general  maxims  of  slavish  churchmen  and  lawyers 
were  asserted  so  broadly,  that  a  future  judge  would  find  little 
difficulty  in  making  use  of  this  precedent  to  justify  any  stretch  of 
arbitrary  power. 

It  is  by  no  means  evident  that  the  decision  in  this  particular  case 
of  Hales,  which  had  the  approbation  of  eleven  judges  out  of  twelve, 
was  against  law.     The  course  of  former  precedents  seems  rather  to 
furnish  its  justification.    But  the  less  untenable  such  a  judgment 
in  &vour  of  the  dispensing  power  might  appear,  the  more  necessity 
would  men  of  reflection  perceive  of  making  some  great  change  in 
the  relations  of  the  people  towards  their  sovereign.    A  prerogative 
of  setting  aside  the  enactments  of  parliament,  which  in  trifling 
matters,  and  for  the  sake  of  conferring  a  benefit  on  individuals, 
might  be  suffered  to  exist  with  little  mischief,  became  intolerable 
when  exercised  in  contravention  of  the  very  principle  of  those 
statutes  which  had  been  provided  for  the  security  of  fundamental 
liberties  or  institutions.    Thus  the  test  act<  the  great  achievement, 
as  it  had  been  reckoned,  of  the  protestant  party,  for  the  sake  of 
which  the  most  subservient  of  parliaments  had  just  then  ventured 
to  lose  the  king's  favour,  became  absolutely  nugatory  and  ineffective, 
by  a  construction  which  the  law  itself  did  not  reject.     Nor  was  it 
easy  to  provide  any  sufficient  remedy  by  means  of  parliament ; 
since  it  was  the  doctrine  of  the  judges  that  the  king's  inseparable 
and  sovereign  prerogatives  in  matters  of  government  could  not 
be  taken  away  or  restrained  by  statute.     The  unadvised  assertion 
in  a  court  of  justice  of  this  principle,  which  though  not  by  any 
means  novel,  had  never  been  advanced  in  a  business  of  such  uni- 
versal concern  and  interest,  may  be  said  to  have  sealed  the  con- 
demnation of  the  house  of  Stuart.    It  made  the  co-existence  of 
an  hereditary  line,  claiming  a  sovereign  prerogative  paramount  to 
the  liberties  they  had  vouchsafed  to  concede,  incompatible  with  the 
security  or  probable  diu:ation  of  those  liberties.     This  incompati- 
bility is  the  true  basis  of  the  Revolution  in  1688. 

§  8.  But,  whatever  pretext  the  custom  of  centuries  or  the  au- 
thority of  compliant  lawyers  might  afford  for  these  dispensations 
from  the  test,  no  legal  defence  could  be  made  for  the  ecclesiastical 
commission  of  1686.  The  high-commission  court  of  Elizabeth  had 
been  altogether  taken  away  by  an  act  of  the  long  parliament,  which 
went  on  to  provide  that  no  new  court  should  be  erected  with  the 
lik6  power,  jurisdiction,  and  authority.  Yet  the  commission  issued 
by  James  II.  followed  very  nearly  the  words  of  that  which  had 
created  the  original  court  under  Elizabeth,  omitting  a  few  particulars 
of  little  moment.  It  is  not  known,  I  believe,  at  whose  suggestion 
the  king  adopted  this  measure.  The  pre-eminence  reserved  by  the 
commission  to  Jefferies,  whose  presence  was  made  necessary  to  all 
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their  meetings,  and  the  violence  with  which  he  acted  in  all  their 
transactions  on  record,  seem  to  point  him  out  as  its  great  promoter ; 
though  it  is  true  that,  at  a  later  period,  Jefferies  seems  to  have 
perceived  the  destructive  indiscretion  of  the  popish  counsellors.  It 
displayed  the  king's  change  of  policy  and  entire  separation  from 
that  high-church  party  to  whom  he  was  indebted  for  the  throne, 
since  the  manifest  design  of  the  ecclesiastical  commission  was  to 
bridle  the  clergy,  and  silence  the  voice  of  protestant  zeal.  The 
proceedings  against  the  bishop  of  London,  and  other  instances  of 
hostility  to  the  established  religion,  are  well  known. 

§  9.  Elated  by  success  and  general  submission,  exasperated  by 
the  reluctance  and  dissatisfaction  of  those  on  whom  he  had  relied 
for  an  active  concurrence  with  his  desires,  the  king  seems  at  least 
by  this  time  to  have  formed  the  scheme  of  subverting,  or  impairing 
BO  far  as  possible,  the  religious  establishment.  He  told  Barillon, 
alluding  to  the  ecclesiastical  commission,  that  God  had  permitted 
all  the  statutes  which  had  been  enacted  against  the  catholic  religion 
to  become  the  means  of  its  re-establishment. '  But  the  most  remark- 
able evidence  of  this  design  was  the  collation  of  Massey,  a  recent 
convert,  to  the  deanery  of  Christ  Church,  with  a  dispensation  from 
all  the  statutes  of  uniformity  and  other  ecclesiastical  laws,  so  ample 
that  it  made  a  precedent,  and  such  it  was  doubtless  intended  to  be,  for 
bestowing  any  benefices  upon  members  of  the  church  of  Home.  This 
dispensation  seems  to  have  been  not  generally  known  at  the  time. 

§  10.  A  deeper  impression  was  made  by  the  dismissal  of  Eochester 
from  his  post  of  lord  treasurer ;  so  nearly  consequent  on  his  positive 
declaration  of  adherence  to  the  protestant  religion,  after  the  dispute 
held  in  his  presence  at  the  king's  particular  command,  between 
divines  of  both  persuasions,  that  it  had  much  the  appearance  of  a 
resolution  taken  at  court  to  exclude  from  the  high  offices  of  the 
state  all  those  who  gave  no  hope  of  conversion.  Clarendon  had 
already  given  way  to  Tyrconnel  in  the  government  of  Ireland  ;  the 
privy  seal  was  bestowed  on  a  catholic  peer,  lord  Arundel ;  lord 
Bellasis,  of  the  same  religion,  was  now  placed  at  the  head  of  the 
commission  of  the  treasury;  Sunderland,  though  he  did  not  yet 
cease  to  conform,  made  no  secret  of  his  pretended  change  of  opinion ; 
the  council-board,  by  virtue  of  the  dispensing  power,  was  filled  with 
those  who  would  refuse  the  test ;  a  small  junto  of  catholics,  with 
father  Petre,  the  king's  confessor,  at  their  head,  took  the  manage- 
ment of  almost  all  affairs  upon  themselves;  men  whose  known 
want  of  principle  gave  reason  to  expect  their  compliance  were  raised 
to  bishoprics;  there  could  be  no  rational  doubt  of  a  concerted 
scheme  to  depress  and  discountenance  the  established  church.  The 
dismissal  of  Eochester,  who  had  gone  great  lengths  to  preserve  his 
power  and  emoluments,  and  would  in  all  probability  have  concurred 
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in  the  establishment  of  arbitrary  power  under  a  protestant  sovereign, 
may  be  teckoned  the  most  unequivocal  evidence  of  the  kiug's  in- 
tentions ;  and  from  thence  we  may  date  the  decisive  measures  that 
were  taken  to  counteract  them. 

§  11.  it  was,  I  do  not  merely  say  the  interest,  but  the  clear  right 
and  bounden  duty,  of  the  prince  of  Orange  to  watch  over  the  internal 
politics  of  England,  on  account  of  the  near  connexion  which  his 
own  birth  and  his  marriage  with  the  presumptive  heir  had  created. 
He  had,  in  fact,  a  stronger  motive  for  watching  the  councils  of  his 
father-in-law  than  has  generally  been  known.  The  king  was,  at 
his  accession,  in  his  fifty-fifth  year,  and  had  no  male  children ;  nor 
did  the  queen's  health  give  much  encouragement  to  expect  them. 
A  scheme  was  formed  early  in  the  king's  reign  to  exclude  the 
princess  of  Orange  from  the  succession  in  favour  of  her  sister  Anne, 
in  the  event  of  the  latter's  conversion  to  the  Romish  faith.  The 
French  ministers  at  our  court,  Barillon  and  Bonrepos,  gave  ear  to 
this  hardy  intrigue.  They  flattered  themselves  that  both  Anne 
and  her  husband  were  favourably  disposed.  But  in  this  they  were 
wholly  mistaken.  No  one  could  be  more  unconquerably  fixed  in 
her  religion  than  that  princess.  The  king  himself,  when  the  Dutch 
ambassador.  Van  Citers,  laid  before  him  a  document,  probably 
drawn  up  by  some  catholics  of  his  court,  in  which  these  audacious 
speculations  were  developed,  declared  bis  indignation  at  so  criminal 
a  project.  It  was  not  even  in  his  power,  he  let  the  prince  afterwaids 
know  by  a  message,  or  in  that  of  parliament,  according  to  the  prin- 
ciples which  had  been  maintained  in  his  own  behalf,  to  change  the 
fundamental  order  of  succession  to  the  crown.  Nothing  indeed  can 
more  forcibly  paint  the  desperation  of  the  popish  faction  than  their 
entertainment  of  so  preposterous  a  scheme.  But  it  naturally  in- 
creased the  solicitude  of  William  about  the  intrigues  of  the  English 
cabinet.  It  does  not  appear  that  any  direct  overtures  were  made  to 
the  prince  of  Orange,  except  by  a  very  few  malecontents,  till  the 
embassy  of  Dykvelt  from  the  States  in  the  spring  of  1687.  It  was 
William's  object  to  ascertain,  through  that  minister,  the  real  state 
of  parties  in  England.  Such  assurances  as  he  carried  back  to 
Holland  gave  encouragement  to  an  enterprise  that  would  have  been 
equally  injudicious  and  unwarrantable  without  them.  Danby, 
Halifax,  Nottingham,  and  others  of  the  tory  as  well  as  whig 
factions,  entered,  into  a  secret  correspondence  with  the  prince  of 
Orange ;  some  from  a  real  attachment  to  the  constitutional  limi- 
tations of  monarchy ;  some  from  a  conviction  that,  without  open 
apostasy  from  the  protestant  faith,  they  could  never  obtain  from 
James  th^  prizes  of  their  ambition.  This  must  have  been  the  pre- 
dominant motive  with  Lord  Churchill,  who  never  gave  any  proof  of 
solicitude  about  civil  liberty ;  and  his  influence  taught  the  princess 
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Anne  to  distinguish  her  interests  from  those  of  her  father.  It  was 
ahout  this  time  also  that  even  Sunderland  entered  upon  a  mysterious 
commimication  with  the  prince  of  Orange ;  hut  whether  he  after- 
wards served  his  present  master  only  to  betray  him,  as  has  been 
generally  believed,  or  sought  rather  to  propitiate,  by  clandestine 
professions,  one  who  might  in  the  course  of  eyents  become  such,  is 
not  perhaps  what  the  evidence  already  kjiown  to  the  world  will 
enable  us  to  determine. 

§  12.  The  dismissal  of  Eochester  was  followed  up,  at  no  great 
distance  of  time,  by  the  famous  declaration  for  liberty  of  conscience, 
suspending  the  execution  of  all  penal  laws  concerning  religion,  and 
freely  pardoning  all  offences  against  them,  in  as  full  a  manner  as  if 
each  individual  bad  been  named.  He  declared  also  his' will  and 
pleasure  that  the  oaths  of  supremstcy  and  allegiance,  and  the 
several  tests  enjoined  by  statutes  of  the  late  reign,  should  no  longer 
be  required  of  any  one  before  his  admission  to  offices  of  trust.  The 
motive  of  this  declaration  was  ctot  so  much  to  relieve  the  Eoman 
catholics  from  penal  and  incapacitating  statutes  (which,  since  the 
king's  accession  and  the  judgment  of  the  court  of  king's  bench  in 
favour  of  Hales,  were  virtually  at  an  end),  as,  by  extending  to 
the  protestant  dissenters  the  same  full  measure  of  toleration, 
to  enlist  under  the  standard  of  arbitrairy  power  those  who  had  been 
its  most  intrepid  and  steadiest  adverisaries.  It  was  after  the  pro- 
rogation of  parliament  that  he  had  begun  to  caress  that  party,  who 
in  the  6rst  months  of  his  reign  had  endured  a  continuance  of  their 
persecution.  But  the  clergy  in  general  detested  the  nonconformists 
hardly  less  than  the  papists,  and  had  always  abhorred  the  idea 
of  even  a  parliamentary  toleration.  The  present  declaration  went 
much  farther  than  the  recognised  prerogative  of  dispensing  with 
prohibitory  statutes.  Instead  6f  removing  the  disability  from 
individuals  by  letters  patent,  it  swept  away  at  once,  in  effect,  the 
solemn  ordinances  of  the  legislature.  There  was,  indeed,  a  reference 
to  the  future  concurrence  of  the  two  houses,  whenever  he  should 
think  it  convenient  for  them  to  meet ;  but  so  expressed  as  rather 
to  insult,  than  pay  respe<5t  to,  their  authority.  And  no  one  could 
help  considering  the  declaration  of  a  similar  nature  just  published 
in  Scotland  as  the  best  commentary  on  the  present.  In  that  he 
suspended  all  laws  against  the  Roman  catholics  and  moderate 
presbyterians,  "  by  his  sovereign  authority,  prerogative  royal,  and 
absolute  power,  which  all  his  subjects  were  to  obey  without 
reserve ;"  and  its  whole  tenor  spoke,  in  as  unequivocal  language  as 
his  grandfather  was  accustomed  to  use,  his  cohtempt  of  all  pre- 
tended limitations  on  his  will.^  Though  the  constitution  of  Scotland 
"^s  not  so  well  balanced  as  our  own,  it  was  notorious  that  the 
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crown  did  Hot  legally  possess  an  absolute  power  in  that  kingdom ; 
and  men  might  conclude  that,  when  he  should  think  it  less 
necessary  to  observe  some  measures  with  his  English  subjects,  he 
would  address  them  in  the  same  strain. 

§  13.  Those,  indeed,  who  knew  by  what  course  his  favour  was 
to  be  sought,  did  not  hesitate  to  go  before  and  light  him,  as  it  were, 
to  the  altar  on  which  their  country's  liberty  was  to  be  the  victim. 
Many  of  the  addresses  which  fiU  the  columns  of  the  London 
Grazette  in  1687,  on  occasion  of  the  declaration  of  indulgence,  flatter 
the  king  with  assertions  of  his  dispensing  power.  These  addresses, 
which,  to  the  number  of  some  hundreds,  were  sent  up  from  every 
description  of  persons,  the  clergy,  the  nonconformists  of  all  denomi- 
nations, the  grand  juries,  the  justices  of  the  peace,  the  corporations, 
the  inhabitants  of  towns,  in  consequence  of  the  declaration,  afford 
a  singular  contrast  to  what  we  know  of  the  prevailing  dispositions 
of  the  people  in  that  year,  and  of  their  general  abandonment  of  the 
king's  cause  before  the  end  of  the  next.  But  we  should  have  cause 
to  blush  for  thQ  servile  hypocrisy  of  our  ancestors,  if  there  were 
not  good  reason  to  believe  that  these  addresses  were  sometimes  the 
work  of  a  small  minority  in  the  name  of  the  rest.  It  was  however 
very  natural  that  they  should  deceive  the  court.  The  catholics 
were  eager  for  that  security  which  nothing  but  an  act  of  the  legis- 
lature could  afford ;  and  James,  who,  as  well  as  his  minister,  had 
a  strong  aversion  to  the  measure,  seems  about  the  latter  end  of  the 
summer  of  1687  to  have  made  a  sudden  change  in  his  scheme  of 
government,  and  resolved  once  more  to  try  the  disposition  of  a 
parliament.  For  this  purpose,  having  dissolved  that  from  which 
he  could  expect  nothing  hostile  to  the  church,  he  set  himself  to 
manage  the  election  of  another  in  such  a  manner  as  to  ensure  his 
main  object,  the  security  of  the  Romish  religion.^ 

§  14.  "  His  first  care,"  says  his  biographer  Innes,  **  was  to  purge 
the  corporations  from  that  leaven  which  was  in  danger  of  corrupting 
the  whole  kingdom ;  so  he  appointed  certain  regulators  to  inspect 
the  conduct  of  several  borough  towns,  to  correct  abuses  where  it 
was  practicable,  and  where  not,  by  forfeiting  their  charters,  to  turn 
out  such  rotten  members  as  infected  the  rest."  This  endeavour 
to  violate  the  legal  rights  of  electors,  as  well  as  to  take  away 
other  vested  franchises,  by  new-modelling  corporations  through 
commissions  granted  to  regulators,  was  the  most  capital  delinquency 
of  the  king's  government;  because  it  tended  to  preclude  any 
reparation  for  the  rest,  and  directly  attacked  the  fundamental 
constitution  of  the  state.  But,  like  all  his  other  measures,  it  dis- 
played not  more  ill-will  to  the  liberties  of  the  nation  than  inability 

<  The  proclamation  for  &  new  parlia-     intended  to  create  new  peers  enough  to 
ment  came  out  Sept.  21, 1688.    The  king     Insure  the  repeal  of  the  test. 

X  2 


460  FELTX)WS  OF  MAGDALEN  EXPELLED.       Chap.  XIV. 

to  overthrow  them.  The  catholics  were  so  small  a  body,  and  so 
weak,  especially  in  corporate  towns,  that  the  whole  effect  produced 
by  the  regulators  was  to  place  municipal  power  and  trust  in  the 
hands  of  the  nonconformists,  those  precarious  and  unfaithful  allies 
of  the  court,  whose  resentment  of  past  oppression,  hereditary  attach- 
ment to  popular  principles  of  government,  and  inveterate  abhor- 
rence of  popery,  were  not  to  be  effaced  by  an  unnatural  coalition. 
Hence,  though  they  availed  themselves,  and  surely  without 
reproach,  of  the  toleration  held  out  to  them,  and  even  took  the 
benefit  of  the  scheme  of  regulation,  so  as  to  fill-the  corporation  of 
London  and  many  others,  they  were  too  much  of  Englishmen  and 
protestants  for  the  purposes  of  the  court.  The  wiser  part  of  the 
churchmen  made  secret  overtures  to  their  party ;  and  by  assurances 
of  a  toleration,  if  not  also  of  a  comprehension  within  the  Anglican 
pale,  won  them  over  to  a  hearty  concurrence  in  the  great  project 
'  that  was  on  foot.  The  king  found  it  necessary  to  descend  so  much 
from  the  haughty  attitude  he  had  taken  at  the  outset  of  his  reign, 
as  personally  to  solicit  men  of  rank  and  local  influence  for  their 
votes  on  the  two  great  measures  of  repealing  the  test  and  penal  laws. 
The  coimtry  gentlemen,  in  their  different  counties,  were  tried  with 
circular  questions,  whether  they  would  comply  with  the  king  in 
their  elections,  or,  if  themselves  chosen,  in  parliament.  Those  who 
refused  such  a  promise  were  erased  from  the  lists  of  justices  and 
deputy  lieutenants.  Yet  his  biographer  admits  that  he  received 
little  encouragement  to  proceed  in  the  experiment  of  a  parliament ; 
and  it  is  said  by  the  French  ambassador  that  evasive  answers  were 
returned  to  these  questions,  with  such  uniformity  of  expression  as 
indicated  an  alarming  degree  of  concert. 

§  15.  It  is  unnecessary  to  dwell  on  circumstances  so  well  known 
as  the  expulsion  of  the  fellows  of  Magdalen  College.  It  was  less 
extensively  mischievous  than  the  new-modelling  of  corporations, 
but  perhaps  a  more  glaring  act  of  despotism.  For  though  the 
crown  had  been  accustomed  from  the  time  of  the  Reformation  to 
send  very  peremptory  commands  to  ecclesiastical  foundations,  and 
even  to  dispense  with  their  statutes  at  discretion,  with  so  little 
resistance  that  few  seemed  to  doubt  of  its  prerogative;  though 
Elizabeth  would  probably  have  treated  the  fellows  of  any  college 
much  in  the  same  manner  as  James  11.,  if  they  had  proceeded  to  an 
election  in  defiance  of  her  recommendation ;  yet  the  right  was  not 
the  less  clearly  theirs,  and  the  struggles  of  a  century  would  have 
been  thrown  away,  if  James  II.  was  to  govern  as  the  Tudors,  or 
even  as  his  father  and  grandfather  had  done  before  him.'    And 

s  This  is  the  only  ground  to  be  taken     little  earlier;  for  the  precedents  of  dis- 
the  great  case  of  Magdalen  College,     pensing  with  college  statutes  by  the  royal 
n  that  of  Francis,  at  Cambridge,  a     authority  were  numerous. 
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though  Parker,  bishop  of  Oxford,  the  first  president  whom  the 
ecclesiastical  commissioners  obtruded  on  the  college,  was  still 
nominally  a  protestant,  his  successor  Gififard  was  an  avowed  member 
of  the  church  of  Rome.  The  college  was  filled  with  persons  of  the 
same  persuasion ;  mass  was  said  in  the  chapel,  and  the  established 
religion  was  excluded  with  a  degree  of  open  force  which  entirely 
took  away  all  security  for  its  preservation  in  any  other  place. 
This  latter  act,  especially,  of  the  Magdalen  drama,  in  a  still 
greater  degree  than  the  nomination  of  Massey  to  the  deanery  of 
Christ  Church,  seems  a  decisive  proof  that  the  king's  repeated 
promises  of  contenting  himself  with  a  toleration  of  his  own  religion 
would  have  yielded  to  his  insuperable  bigotry  and  the  zeal  of  his 
confessor. 

§  16.  The  infetuated  monarch  was  irritated  by  that  which  he 
should  have  taken  as  a  terrible  warning,  this  resistance  to  his  will 
from  the  university  of  Oxford.  That  sanctuary  of  pure  unspotted 
loyalty,  as  some  would  say, — that  sink  of  all  that  was  most  abject 
in  servility,  as  less  courtly  tongues  might  murmur, — the  university 
of  Oxford,  which  had  but  four  short  years  back,  by  a  solemn  decree 
in  convocation,  poured  forth  anathemas  on  all  who  had  doubted  the 
divine  right  of  monarchy,  or  asserted  the  privileges  of  subjects 
against  their  sovereigns,  which  had  boasted  in  its  addresses  of  an 
obedience  without  any  restrictions  or  limitations,  which  but  recently 
had  seen  a  known  convert  to  popery,  and  a  person  disqualified  in 
other  ways,  installed  by  the  chapter  without  any  remonstrance  in 
the  deanery  of  Christ  Church,  was  now  the  scene  of  a  firm  though 
temperate  opposition  to  the  king's  positive  command,  and  soon  after 
the  willing  instrument  of  his  ruin.  In  vain  the  pamphleteers,  on 
the  side  of  the  court,  upbraided  the  clergy  with  their  apostasy  from 
the  principles  they  had  so  much  vaunted.  The  imputation  it  was 
hard  to  repel ;  but,  if  they  could  not  retract  their  coiurse  without 
shame,  they  could  not  continue  in  it  without  destruction.  They 
were  driven  to  extremity  by  the  order  of  May  4, 1688,  to  read  the 
declaration  of  indulgence  in  their  churches.  This,  as  is  well  known, 
met  with  great  resistance,  and,  by  inducing  the  primate  and  six 
other  bishops  to  present  a  petition  to  the  king  against  it,  brought 
on  that  famous  prosecution,  which,  more  perhaps  than  all  his 
former  actions,  cost  him  the  allegiance  of  the  Anglican  church.  The 
proceedings  upon  the  trial  of  those  prelates  are  so  familiar  as  to 
require  no  particular  notice.  What  is  most  worthy  of  remark  is, . 
that  the  very  party  who  had  most  extolled  the  royal  prerogative, 
and  often  in  such  terms  as  if  all  limitations  of  it  were  only  to 
subsist  at  pleasure,  became  now  the  instruments  of  bringinp;  it  down 
within  the  compass  and  control  of  the  law.  If  the  king  had  a  right 
to  suspend  the  execution  of  statutes  by  proclamation,  the  bishops' 


462  JAMES'S  COLDNESS  TO  LOUIS.  Chap.  XIV. 

petition  might  not  indeed  be  libellous,  but  their  disobedience  and 
that  of  the  clergy  could  not  be  warranted ;  and  the  principal  argu- 
ment both  of  the  bar  and  the  bench  rested  on  the  great  question  of 
that  prerogative. 

The  king,  meantime,  was  blindly  hurrying  on  at  the  instigation 
of  his  own  pride  and  bigotry,  and  of  some  ignorant  priests; 
confident  in  the  fancied  obedience  of  the  church,  and  in  the  hollow 
support  of  the  dissenters,  after  all  his  wiser  counsellors,  the  catholic 
peers,  the  nuncio,  perhaps  the  queen  herself,  had  grown  sensible 
of  the  danger,  and  solicitous  for  temporising  measures.  He  had 
good  reason  to  perceive  that  neither  the  fleet  nor  the  army  could 
be  relied  upon ;  to  cashier  the  most  rigidly  protestant  officers,  to 
draft  Irish  troops  into  the  regiments,  to  place  all  important  com- 
mands in  the  hands  of  catholics,  were  difficult  and  even  desperate 
measures,  which  rendered  his  designs  more  notorious,  without 
rendering  them  more  feasible.  It  is  among  the  most  astonishing 
parts  of  this  unhappy  sovereign's  impolicy,  that  he  sometimes 
neglected,  even  offended,  never  steadily  and  sufficiently  courted, 
the  sole  ally  that  could  by  possibility  have  co-operated  in  his 
scheme  of  government.  In  his  brother's  reign  James  had  been 
the  most  obsequious  and  unhesitating  servant  of  the  French  king. 
Before  his  own  accession,  his  first  step  was  to  implore,  through 
Barillon,  a  cpntinuance  of  that  support  and  protection,  without 
which  he  could  undertake  nothing  which  he  had  designed  in  favour 
of  the  catholics.  He  received  a  present  of  500,000  livres  with  tears 
of  gratitude ;  and  telling  the  ambassador  he  had  not  disclosed  his 
real  designs  to  his  ministers,  pressed  for  a  strict  alliance  with  Louis, 
as  the  means  of  accomplishing  them.  Tet,  with  ^  strange  incon- 
sistency, he  drew  off  gradually  from  these  professions,  and  not  only 
kept  on  rather  cool  terms  with  France  during  part  of  his  reign, 
but  sometimes  played  a  double  game  by  treating  of  a  league  with 
Spain. 

§  17.  The  secret  of  this  uncertain  policy,  which  has  not  been 
well  known  till  very  lately,  is  to  be  found  in  the  king's  character. 
James  had  a  real  sense  of  the  dignity  pertaining  to  a  king  of 
England,  and  much  of  the  national  pride  as  well  as  that  of  his 
rank.  He  felt  the  degradation  of  importuning  an  equal  sovereign 
for  money,  which  Louis  gave  less  frequently  and  in  smaller 
measure  than  it  was  demanded.  It  is  natural  for  a  proud  man 
not  to  love  those  before  whom  he  has  abased  himself.  James, 
of  frugal  habits,  and  master  of  a  great  revenue,  soon  became  more 
indifferent  to  a  French  pension.  Nor  was  he  insensible  to  the 
reproach  of  Europe,  that  he  was  grown  the  vassal  of  .France  and 
had  tarnished  the  lustre  of  the  English  crown.  Had  he  been 
"  ''nself  protestant,  or  his  subjects  catholic,  he  would  probably  have 
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given  the  reins  to  that  jealonsy  of  his  ambitious  neighbour,  which, 
even  in  his  peculiar  circumstances,  restrained  him  from  the  most 
expedient  course;  I  mean  expedient,  on  the  hypothesis  that  to 
overthrow  the  civil  and  religious  institutions  of  his  people  was 
to  be  the  main  object  of  his  reign.  It  is  probable  that  a  more 
ingenuous  policy  in  the  court  of  Whitehall,  by  determining  the 
king  of  France  to  declare  war  sooner  on  Holland,  would  have  pre- 
vented the  expedition  of  the  prince  of  Orange. 

§  18.  The  latter  continued  to  receive  strong  assurances  of  attach- 
ment from  men  of  rank  in  England ;  but  wanted  that  direct  invita- 
tion to  enter  the  kingdom  with  force  which  he  required  both  for 
his  security  and  his  justification.    No  men  who  thought  much 
about  their  country's  interests  or  their  own  would  be  hasty  in 
venturing  on  so  awful  an  eijterprise.  The  punishment  and  ignominy 
of  treason,  the  reproach  of  history,  too  often  the  sworn  slave  of 
fortune,  awaited  its  failure.    Thus  Halifax  and  Nottingham  found 
their  conscience  or  their  courage  unequal  to  the  crisis,  and  drew 
back  from  the  hardy  conspiracy  that  produced  the  Revolution.    Nor, 
perhaps,  would  the  seven  eminent  persons,  whose  names  are  sub- 
scribed to  the  invitation  a4firessed  on  the  30th  of  June,  1688,  to 
the  prince  of  Orange,  the  earls  of  Danby,  Shrewsbury,  and  Devon- 
shire, lord  Lumley,  the  bishop  of  London,  Mr.  Henry  Sidney,  and 
admiral  Hussell,  have  committed  themselves  so  far,  if  the  recent 
birth  of  a  prince  of  Wales  ha^  not  made  some  measures  of  force 
absolutely  necessary  for  the  common  interests  of  the  nation  and  the 
prince  of  Orange.     It  cannot  be  said  without  absurdity  that  James 
was  guilty  of  any  offence  in  becoming  father  of  this  child ;  yet  it 
was  evidently  that  which  rendered  his  otljer  offences  inexpiable.  He 
was  now  considerably  advanced  in  life ;  and  the  decided  resistance 
of  his  subjects  made  it  improbable  that  he  could  do  much  essential 
injury  to  the  established  constitution  during  the  remainder  of  it. 
The  mere  certainty  of  all  reverting  to  a  protestant  heir  would  be  an 
effectual  guarantee  of  the  Anglican  church.     But  the  birth  of  a  son 
to  be  nursed  in  the  obnoxious  bigotry  of  Rome,  the  prospect  of  a 
regency  under  the  queen,  sp  deeply  implicated,  according  to  common 
report,  in  the  schemes  of  this  reign,  made  every  danger  appear  more 
terrible.    From  the  moment  that  the  queen's  pregnancy  was  an- 
nounced, the  catholics  gave  way  to  enthusiastic  unrepressed  exulta- 
tion ;  and,  by  the  confidence  with  which  they  prophesied  the  birth 
of  an  heir,  furnished  a  pretext  for  the  suspicions  which  a  dis- 
appointed people  began  to  entertain.     These  suspicions  were  very 
general :  they  extended  to  the  highest  ranks,  and  are  a  conspicuous 
instance  of  that  prejudice  which  is  chiefly  founded  on  our  wishes. 
Lord  Danby,  in  a  letter  to  William,  of  March  27,  insinuates  his 
doubt  of  the  queen's  pregnancy.     After  the  child's  birth,  the  seven 
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subscribers  to  the  association  inviting  the  prince  to  come  over,  and 
pledging  themselves  to  join  him,  say  that  not  one  in  a  thousand 
believe  it  to  be  the  queen's;  lord  Devonshire  separately  held 
language  to  the  same  effect.  The  princess  Anne  talked  with  little 
restraint  of  her  suspicions,  and  made  no  scruple  of  imparting  them 
to  her  sister.  Though  no  one  can  hesitate  at  present  to  acknowledge 
that  the  prince  of  Wales's  legitimacy  is  out  of  all  question,  there 
was  enough  to  raise  a  reasonable  apprehension  in  the  presumptive 
heir,  that  a  party  not  really  very  scrupulous,  and  through  religious 
animosity  supposed  to  be  still  less  so,  had  been  induced  by  the 
undoubted  prospect  of  advantage  to  draw  the  king,  who  had  been 
wholly  their  slave,  into  one  of  those  frauds  which  bigotry  might 
call  pious. 

§  19.  The  great  event,  however,  of  what  has  been  emphatically 
denominated  in  the  language  of  our  public  acts  the  Glorious  Revo- 
lution, statuds  in  need  of  no  vulgar  credulity,  no  mistaken  prejudice, 
for  its  support.  It  can  only  rest  on  the  basis  of  a  liberal  theory  of 
government,  which  looks  to  the  public  good  as  the  great  end  for 
which  positive  laws  and  the  constitutional  order  of  states  have  been 
instituted.  It  cannot  bo  defended  without  rejecting  the  slavish 
principles  of  absolute  obedience,  or  even  that  pretended  modification 
of  them  which  imagines  some  extreme  case  of  intolerable  tyranny, 
some,  as  it  were,  lunacy  of  despotism,  as  the  only  plea  and  pallia- 
tion of  resistance.  Doubtless  the  administration  of  James  II.  was 
not  of  this  nature.  Doubtless  he  was  not  a  Caligula,  or  a  Corn- 
modus,  or  an  Ezzelin,  or  a  Galeazzo  Sforza,  or  a  Christiem  II.  of 
Denmark,  or  a  Charles  IX.  of  Prance,  or  one  of  those  almost  innu- 
merable tyrants  whom  men  have  endured  in  the  wantonness  of 
unlimited  power.  No  man  had  been  deprived  of  his  liberty  by  any 
illegal  warrant.  No  man,  except  in  the  single  though  very  impor- 
tant instance  of  Magdalen  College,  had  been  despoiled  of  his  pro- 
perty. I  must  also  add  that  the  government  of  James  II.  will  lose 
little  by  comparison  with  that  of  his  father.  The  judgment  in 
favour  of  his  prerogative  to  dispense  with  the  test  was  far  more 
according  to  received  notions  of  law,  far  less  injurious  and  uncon- 
stitutional, than  that  which  gave  a  sanction  to  ship-money.  The 
injunction  to  read  the  declaration  of  indulgence  in  churches  was  less 
offensive  to  scrupulous  men  than  the  similar  command  to  read  the 
declaration  of  Sunday  sports  in  the  time  of  Charles  I.  Nor  was  any 
one  punished  for  a  refusal  to  comj)ly  with  the  one;  while  the 
prisons  had  been  filled  with  those  who  had  disobeyed  the  other. 
Nay,  what  is  more,  there  are  much  stronger  presumptions  of  the 
father's  than  of  the  son's  intention  to  lay  aside  parliaments,  and  set 
up  an  avowed  despotism.  It  is  indeed  amusing  to  observe  that 
many  who  scarcely  put  bounds  to  their  eulogies  of  Charles  I.  have 
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been  content  to  abandon  the  cause  of  one  who  bad  no  faults  in  his 
public  conduct  but  such  as  seemed  to  have  come  by  inheritance. 
The  characters  of  the  father  and  son  were  very  closely  similar ;  both 
proud  of  their  judgment  as  well  as  their  station,  and  still  more 
obstinate  in  their  understanding  than  in  their  purpose ;  both  scru- 
pulously conscientious  in  certain  great  points  of  conduct,  to  the 
sacrifice  of  that  power  which  they  had  preferred  to  everything  else ; 
the  one  far  superior  in  relish  for  the  arts  and  for  polite  letters,  the 
other  more  diligent  and  indefatigable  in  business ;  the  father  exempt 
from  those  yices  of  a  court  to  which  the  son  was  too  long  addicted  ; 
not  so  harsh,  perhaps,  or  prone  to  severity  in  his  temper,  but  inferior 
in  general  sincerity  and  adherence  to  his  word.  They  were  both 
equally  unfitted  for  the  condition  in  which  they  were  meant  to 
stand — ^the  limited  kings  of  a  wise  and  free  people,  the  chiefs  of  the 
English  commonwealth. 

The  most  plausible  argument  against  the  necessity  of  so  violent 
a  remedy  for  public  grievances  as  the  abjuration  of  allegiance  to  a 
reigning  sovereign  was  one  that  misled  half  the  nation  in  that  age, 
and  is  still  sometimes  insinuated  by  those  whose  pity  for  the  mis- 
fortunes of  the  house  of  Stuart  appears  to  predominate  over  every 
other  sentiment  which  the  history  of  the  revolution  should  excite. 
It  was  alleged  that  the  constitutional  mode  of  address  by  parliament 
was  not  taken  away  ;  that  the  king's  attempts  to  obtain  promises  of 
support  from  the  electors  and  probable  representatives  showed  his 
intention  of  calling  one;  that  the  writs  were^in  fact  ordered  before 
the  prince  of  Orange's  expedition  ;  that  after  the  invader  had  reached 
London,  James  still  offered  to  refer  the  terms  of  reconciliation  with 
his  people  to  a  free  parliament,  though  he  could  have  no  hope  of 
evading  any  that  might  be  proposed;  that  by  reversing  illegal 
judgments,  by  annulling  unconstitutional  dispensations,  by  rein- 
stating those  who  had  been  unjustly  dispossessed,  by  punishing 
wicked  advisers,  above  all,  by  passing  statutes  to  restrain  the 
excesses  and  cut  off  the  dangerous  prerogatives  of  the  monarchy  (aa 
efficacious,  or  more  so,  than  the  bill  of  rights  and  other  measures 
that  followed  the  revolution),  all  risk  of  arbitrary  power,  or  of  injury 
to  the  established  religion,  might  have  been  prevented,  without  a 
violation  of  that  hereditary  right  which  was  as  fundamental  in  the 
constitution  as  any  of  the  subject's  privileges.  It  was  not  neces- 
sary to  enter  upon  the  delicate  problem  of  absolute  non-resistance, 
or  to  deny  that  the  conservation  of  the  whole  was  paramount  to  all 
positive  laws.  The  question  to  be  proved  was,  that  a  regard  to  this 
general  safety  exacted  the  means  employed  in  the  revolution,  and 
constituted  that  extremity  which  could  alone  justify  such  a  devia^ 
tion  from  the  standard  rules  of  law  and  religion. 

It  is  evidently  true  that  James  had  made  very  little  progress,  or 
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rather  experienced  a  signal  defeat,  in  his  endeavonr  to  place  the 
professors  of  his  own  religion  on  a  firm  and  honourable  basis.  There 
seems  the  strongest  reason  to  believe  that,  far  from  reaching  his 
end  through  the  new  parliament,  he  would  have  experienced  those 
warm  assaults  on  the  administration  which  generally  distinguished 
the  house  of  commons  under  his  father  and  brother.  But,  as  he 
was  in  no  want  of  money,  and  had  not  the  temper  to  endure  what 
he  thought  the  language  of  republican  faction,  we  may  be  equally 
sure  that  a  short  and  angry  session  would  have  ended  with  a  more 
decided  resolution  on  his  side  to  govern  in  future  without  such 
impracticable  counsellors.  The  doctrine  imputed  of  old  to  lord 
Strafford,'  that,  after  trying  the  good-will  of  parliament  in  vain,  a 
king  was  absolved  from  the  legal  maxims  of  government,  was  always 
at  the  heart  of  the  Stuarts.  His  army  was  numerous,  according  at 
least  to  English  notions ;  he  had  already  begun  to  fill  it  with  popish 
officers  and  soldiers ;  the  militia,  though  less  to  be  depended  on, 
was  under  the  command  of  lord  and  deputy  lieutenants  carefully 
selected ;  above  all,  he  would  at  the  last  have  recourse  to  France ; 
and  though  the  experiment  of  bringing  over  French  troops  was  very 
hazardous,  it  is  difficult  to  say  that  he  might  not  have  succeeded, 
with  all  these  means,  in  preventing  or  putting  down  any  concerted 
insurrection.  But  at  least  the  renewal  of  civil  bloodshed  and  the 
anarchy  of  rebellion  seemed  to  be  the  alternative  of  slavery,  if 
"William  had  never  earned  the  just  title  of  our  deliverer.  It  is  still 
more  evident  that,  after  the  invasion  had  taken  place,  and  a  general 
defection  had  exhibited  the  king's  inability  to  resist,  there  could 
^have  been  no  such  compromise  as  the  tones  fondly  expected,  no 
legal  and  peaceable  settlement  in  what  they  called  a  free  parliament, 
leaving  James  in  the  real  and  recognised  possession  of  his  constitu- 
tional prerogatives.  Those  who  have  grudged  William  III.  the 
laurels  that  he  won  for  our  service  are  ever  prone  to  insinuate  that 
his  unnatural  ambition  would  be  content  with  nothing  less  than 
the  crown,  instead  of  returning  to  his  country  after  he  had  con- 
vinced the  king  of  the  error  of  his  counsels,  and  obtained  securities 
for  the  religion  and  liberties  of  England.  The  hazard  of  the  enter- 
prise, and  most  hazardous  it  truly  was,  was  to  have  been  his ;  the 
profit  and  advantage  our  own.  I  do  not  know  that  William  abso- 
lutely expected  to  place  himself  on  the  throne;  because  he  could 
hardly  anticipate  that  James  would  so  precipitately  abandon  a 
kingdom  wherein  he  was  acknowledged,  and  had  still  many  adhe- 
rents. But  undoubtedly  he  must,  in  consistency  with  his  mag- 
nanimous designs,  have  determined  to  place  England  in  its  natural 
station,  as  a  party  in  the  great  alliance  against  the  power  of  Louis 
^'V.  To  this  one  object  of  securing  the  liberties  of  Europe,  and 
>  of  his  own  country,  the  whole  of  his  heroic  life  was  directed 
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with  undeviating,  imdisheartened  firmness.  He  had  in  view  no 
distant  prospect,  when  the  entire  succession  of  the  Spanish  monarchy 
would  be  claimed  by  that  insatiable  prince,  whose  renunciation  at 
the  treaty  of  the  Pyrenees  was  already  maintained  to  be  invalid. 
Against  the  present  aggressions  and  future  schemes  of  this  neighbour 
the  league  of  Augsburg  had  just  been  concluded.  England,  a  free,  a 
protestant,  a  maritime  kingdom,  would,  in  her  natural  position,  as 
a  rival  of  France,  and  deeply  concerned  in  the  independence  of  the 
Netherlands,  become  a  leading  member  of  this  confederacy.  But 
the  sinister  attachments  of  the  house  of  Stuart  had  long  diverted 
.  her  from  her  true  interests,  and  rendered  her  councils  disgracefully 
and  treacherously  subservient  to  those  of  Louis.  It  was  therefore 
the  main  object  of  the  prince  of  Orange  to  strengthen  the  alliance 
by  the  vigorous  co-operation  of  this  kingdom ;  and  with  no  other 
view,  the  emperor,  and  even  the  pope,  had  abetted  his  undertaking. 
But  it  was  impossible  to  imagine  that  James  would  have  come 
with  sincerity  into  measures  so  repugnant  to  his  predilections  and 
interests.  What  better  could  be  expected  than  a  recurrence  of  that 
false  and  hollow  system  which  had  betrayed  Europe  and  dishonoured 
England  under  Charles  II. ;  or  rather,  would  not  the  sense  of  injury 
and  thraldom  have  inspired  still  more  deadly  aversion  to  the  cause 
of  those  to  whom  he  must  have  ascribed  his  humiliation  ?  There 
was  as  little  reason  to  hope  that  he  would  abandon  the  long-cherished 
schemes  of  arbitrary  power,  and  the  sacred  interests  of  his  own 
faith. 

§  20.  In  the  Eevolution  of  1688  there  was  an  unusual  combination 
of  favouring  circumstances,  and  some  of  the  most  important,  such 
as  the  king's  sudden  flight,  not  within  prior  calculation,  which 
renders  it  no  precedent  for  other  times  and  occasions  in  point  of 
expediency,  whatever  it  may  be  in  point  of  justice.  Resistance  to 
tyranny  by  overt  rebellion  incurs  not  only  the  risks  of  failure,  but 
those  of  national  impoverishment  and  confusion,  of  vindictive 
retaliation,  and  such  aggressions  (perhaps  inevitable)  on  private 
right  and  liberty  as  render  the  name  of  revolution  and  its  adherents 
odious.  Those,  on  the  other  hand,  who  call  in  a  powerful  neighbour 
to  protect  them  from  domestic  oppression,  may  too  often  expect  to 
realise  the  horse  of  the  fable,  and  endure  a  subjection  more  severe, 
permanent,  and  ignominious,  than  what  they  shake  off.  But  the 
revolution  effected  by  William  III.  united  the  independent  character 
of  a  national  act  with  the  regularity  and  the  coercion  of  anarchy 
which  belong  to  a  military  invasion.  The  United  Provinces  were 
not  such  a  foreign  potentate  as  could  put  in  jeopardy  the  in- 
dependence of  England  ;  nor  could  his  army  have  maintained  itself 
against  the  inclinations  of  the  kingdom,  though  it  was  sufficient  to 
repress  any  turbulence  that  would  naturally  attend  so  extraordinary 
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the  king  and  his  sabjects;  they  had  the  churchmen,  whose 
casuistry  denied  that  the  most  intolerable  tyranny  could  excuse 
resistance  to  a  lawful  government.  These  two  propositions  could 
not  obtain  general  acceptation  without  rendering  all  national  liberty 
precarious. 

It  has  been  always  reckoned  among  the  most  difficult  problems 
in  the  practical  science  of  government  to  combine  an  hereditary 
monarchy  with  security  of  freedom,  so  that  neither  the  ambition  of 
kings  shall  undermine  the  people's  rights,  nor  the  jealousy  of  the 
people  overturn  the  throne.  England  had  already  experience  of 
both  these  mischiefs.  And  there  seemed  no  prospect  before  her, 
but  either  their  alternate  recurrence,  or  a  final  submission  to 
absolute  power,  unless  by  one  great  effort  she  could  put  the 
monarchy  for  ever  beneath  the  law,  and  reduce  it  to  an  int^rant 
portion  instead  of  the  primary  source  and  principle  of  the  con- 
stitution. She  must  reverse  the  favoured  maxim,  "  A  Deo  rex,  k 
rege  lex  ;**  and  make  the  cro^m  itself  appear  the  creature  of  the  law. 
But  our  ancient  monarchy,  strong  in  a  possession  of  seven  centuries, 
and  in  those  high  and  paramount  prerogatives  which  the  consent- 
ing testimony  of  lawyers  and  the  submission  of  parliaments  had 
recognised,  a  monarchy  from  whicb  the  house  of  commons  and 
every  existing  peer,  though  not  perhaps  the  aristocratic  order  itself, 
derived  its  participation  in  the  legislature,  could  not  be  bent  to  the 
republican  theories  which  have  been  not  very  successfully  attempted 
in  some  modem  codes  of  constitiition.  It  could  not  be  held,  without 
breaking  up  all  the  foundations  of  our  polity,  that  the  monarchy 
emanated  from  the  parliament,  or,  in  any  historical  sense,  from  the 
people.  But  by  the  Revolution,  and  by  the  act  of  settlement,  the 
rights  of  the  actual  monarch,  of  the  reigning  family,  were  made  to 
emanate  from  the  parliament  and  the  people.  In  technical  language, 
in  the  grave  and  respectful  theory  of  our  constitution,  the  crown  is 
still  the  fountain  from  which  law  and  justice  spring  forth.  Its 
prerogatives  are  in  the  main  the  same  as  under  the  Tudors  and  the 
Btuarts ;  but  the  right  of  the  house  of  Brunswick  to  exercise  them 
can  only  be  deduced  from  the  convention  of  1688. 

The  great  advantage  therefore  of  the  Revolution,  as  I  would 
explicitly  affirm,  consists  in  that  which  was  reckoned  its  reproach 
by  many,  and  its  misfortune  by  more — that  it  broke  the  line  of 
succession.  No  other  remedy  could  have  been  found,  according  to 
the  tem|)er  and  prejudices  of  those  times,  against  the  unceasing 
conspiracy  of  power.  But  when  the  very  tenure  of  power  was 
conditional,  when  the  crown,  as  we  may  say,  gave  recognizances  for 
its  good  behaviour,  when  any  violent  and  coucerted  aggressions  on 

'blic  liberty  would  have  ruined  those  who  could  only  resist  an 
terate  faction  by  the  arms  which  liberty  put  in  their  hands,  the 
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with  undeviating,  nndisheartened  firmness.  He  had  in.  view  no 
distant  prospect,  when  the  entire  succession  of  the  Spanish  monarchy 
would  be  claimed  by  that  insatiable  prince,  whose  renunciation  at 
the  treaty  of  the  Pyrenees  was  already  maintained  to  be  invalid. 
Against  the  present  aggressions  and  future  schemes  of  this  neighbour 
the  league  of  Augsburg  had  just  been  concluded.  England,  a  free,  a 
protestant,  a  maritime  kingdom,  would,  in  her  natural  position,  as 
a  rival  of  I*rance,  and  deeply  concerned  in  the  independence  of  the 
Netherlands,  become  a  leading  member  of  this  confederacy.  But 
the  sinister  attachments  of  the  house  of  Stuart  had  long  diverted 
her  from  her  true  interests,  and  rendered  her  councils  disgracefully 
and  treacherously  subservient  to  those  of  Louis.  It  was  therefore 
the  main  object  of  the  prince  of  Orange  to  strengthen  the  alliance 
by  the  vigorous  co-operation  of  this  kingdom ;  and  with  no  other 
view,  the  emperor,  and  even  the  pope,  had  abetted  his  undertaking. 
But  it  was  impossible  to  imagine  that  James  would  have  come 
with  sincerity  into  measures  so  repugnant  to  his  predilections  and 
interests.  What  better  could  be  expected  than  a  recurrence  of  that 
false  and  hollow  system  which  had  betrayed  Europe  and  dishonoured 
England  under  Charles  II. ;  or  rather,  would  not  the  sense  of  injury 
and  thraldom  have  inspired  still  more  deadly  aversion  to  the  cause 
of  those  to  whom  he  must  have  ascribed  his  humiliation  ?  There 
was  as  little  reason  to  hope  that  he  would  abandon  the  long-cherished 
schemes  of  arbitrary  power,  and  the  sacred  interests  of  his  own 
faith. 

§  20.  In  the  Revolution  of  1688  there  was  an  unusual  combination 
of  favouring  circumstances,  and  some  of  the  most  important,  such 
as  the  king's  sudden  flight,  not  within  prior  calculation,  which 
renders  it  no  precedent  for  other  times  and  occasions  in  point  of 
expediency,  whatever  it  may  be  in  point  of  justice.  Besistance  to 
tyranny  by  overt  rebellion  incurs  not  only  the  risks  of  failure,  but 
those  of  national  impoverishment  and  confusion,  of  vindictive 
retaliation,  and  such  aggressions  (perhaps  inevitable)  on  private 
right  and  liberty  as  render  the  name  of  revolution  and  its  adherents 
odious.  Those,  on  the  other  hand,  who  call  in  a  powerful  neighbour 
to  protect  them  from  domestic  oppression,  may  too  often  expect  to 
realise  the  horse  of  the  fable,  and  endure  a  subjection  more  severe, 
permanent,  and  ignominious,  than  what  they  shake  off.  But  the 
revolution  effected  by  William  III.  united  the  independent  character 
of  a  national  act  with  the  regularity  and  the  coercion  of  anarchy 
which  belong  to  a  military  invasion.  The  United  Provinces  were 
not  such  a  foreign  potentate  as  could  put  in  jeopardy  the  in- 
dependence of  England  ;  nor  could  his  army  have  maintained  itself 
against  the  inclinations  of  the  kingdom,  though  it  was  sufficient  to 
repress  any  turbulence  that  would  naturally  attend  so  extraordinary 
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to  controvert,  had  been  aubjected  to  all  the  insults  and  reproaches 
of  the  opposite  faction.  The  lords  agreed  with  equal  unanimity  to 
this  vote ;  which,  though  it  was  expressed  only  as  an  abstract  pro- 
position, led  by  a  practical  inference  to  the  whole  change  that  the 
whigs  had  in  view.  But  upon  the  former  resolution  several  im- 
portant divisions  took  place.  The  first  question  put,  in  order  to 
save  a  nominal  allegiance  to  the  late  king,  was,  whether  a  regency, 
with  the  administration  of  regal  power  imder  the  style  of  king 
James  U.  during  the  life  of  the  said  king  James,  be  the  best  and 
safest  way  to  preserve  the  protestant  religion  and  the  laws  of  this 
kingdom?  This  was  supported  both  by  those  peers  who  really 
meant  to  exclude  the  king  from  the  enjoyment  of  power,  such  as 
Nottingham,  its  great  promoter,  and  by  those  who,  like  Clarendon, 
were  anxious  for  his  return  upon  terms  of  security  for  their  religion 
and  liberty.  The  motion  was  lost  by  fifty-one  to  forty-nine ;  and 
this  seems  to  have  virtually  decided,  in  the  judgment  of  the  house, 
that  James  had  lost  the  throne.  The  lords  then  resolved  that  there 
was  an  original  contract  between  the  king  and  the  people,  by  fifty- 
five  to  forty-six ;  a  position  that  seems  rather  too  theoretical,  yet 
necessary  at  that  time,  as  denying  the  divine  origin  of  monarchy, 
from  which  its  absolute  and  indefeasible  authority  had  been  plau- 
sibly derived.  They  concurred,  without  much  debate,  in  the  rest 
of  the  commons'  vote,  till  they  came  to  the  clause  that  he  had 
abdicated  the  government,  for  which"  they  substituted  the  word 
"  deserted."  They  next  omitted  the  final  and  most  important  clause, 
that  the  throne  was  thereby  vacant,  by  a  majority  of  fifty-five  to 
forty-one.  This  was  owing  to  the  party  of  lord  Danby,  who  asserted 
a  devolution  of  the  crown  on  the  princess  of  Orange.  It  seemed  to 
be  tacitly  understood  by  both  sides  that  the  infant  child  was  to  be 
presumed  spurious.  This  at  least  was  a  necessary  supposition  for 
the  tories,  who  sought  in  the  idle  rumours  of  the  time  an'excuse  for 
abandonding  his  right.  As  to  the  whigs,  though  they  were  active 
in  discrediting  this  unfortunate  boy's  legitimacy,  their  own  broad 
principles  of  changing  the  line  of  succession  rendered  it,  in  point  of 
argument,  a  superfluous  inquiry.  The  tories,  who  had  made  little 
resistance  to  the  vote  of  abdication,  when  it  was  proposed  in  the 
commons,  recovered  courage  by  this  difference  between  the  two 
houses  ;  and,  perhaps  by  observing  the  king's  party  to  be  stronger 
out  of  doors  than  it  had  appeared  to  be,  were  able  to  muster  151 
voices  against  282  in  favour  of  agreeing  with  the  lords  in  leaving 
out  the  clause  about  the  vacancy  of  the  throne.  There  was  still, 
however,  a  far  greater  preponderance  of  the  whigs  in  one  part  of  the 
convention  than  of  the  tories  in  the  other.  In  the  famous  conference 
that  ensued  between  committees  of  the  two  houses  upon  these 
-xendments,  it  was  never  pretended  that  the  word  "  abdication " 
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was  used  in  its  ordinary  sense,  for  a  voluntary  resignation  of  the 
crown.  The  commons  did  not  practise  so  pitiful  a  subterfuge.  Nor 
could  the  lords  explicitly  maintain,  whatever  might  be  the  wishes 
of  their  manners,  that  the  king  was  not  expelled  and  excluded  as 
much  by  their  own  word  "  desertion  "  as  by  that  which  the  lower 
house  had  employed.  Their  own  previous  vote  against  a  regency 
was  decisive  upon  this  point.  But  as  abdication  was  a  gentler  term 
than  forfeiture,  so  desertion  appeared  a  still  softer  method  of  ex- 
pressing the  same  idea.  Their  chief  objection,  however,  to  the 
former  word  was  that  it  led,  or  might  seem  to  lead,  to  the  vacancy 
of  the  throne,  against  which  their  principal  arguments  were  directed. 
They  contended  that  in  our  government  there  could  be  no  interval 
or  vacancy,  the  heir's  right  being  complete  by  a  demise  of  the 
crown ;  so  that  it  would  at  once  render  the  monarchy  elective,  if 
any  other  person  were  designated  to  the  succession.  The  commons 
did  not  deny  that  the  present  case  was  one  of  election,  though  they 
refused  to  allow  that  the  monarchy  was  thus  rendered  perpetually 
elective.  They  asked,  supposing  a  right  to  descend  upon  the  next 
heir,  who  was  that  heir  to  inherit  it  ?  and  gained  one  of  their  chief 
advantages  by  the  diflBculty  of  evading  this  question.  It  was 
indeed  evident  that,  if  the  lords  should  carry  their  amendments,  an 
inquiry  into  the  legitimacy  of  the  prince  of  Wales  could  by  no 
means  be  dispensed  with.  Unless  that  could  be  disproved  more 
satisfactorily  than  they  had  reason  to  hope,  they  must  come  back 
to  the  inconveniences  of  a  regency,  with  the  prospect  of  bequeathing 
interminable  confusion  to  their  posterity.  For,  if  the  descendants 
of  James  should  continue  in  the  Boman  catholic  religion,  the  nation 
might  be  placed  in  the  ridiculous  situation  of  acknowledging  a 
dynasty  of  exiled  kings,  whose  lawful  prerogative  would  be  with- 
held by  another  race  of  protestant  regents.  It  was  indeed  strange 
to  apply  the  provisional  substitution  of  a  regent  in  cases  of  infancy 
or  imbecility  of  mind  to  a  prince  of  mature  age  and  full  capacity 
for  the  exercise  of  power.  Upon  the  king's  return  to  England  this 
delegated  authority  must  cease  of  itself,  unless  supported  by  votes 
of  parliament  as  violent  and  incompatible  with  the  regular  con- 
stitution as  his  deprivation  of  the  royal  title,  but  far  less  secure  for 
the  subject,  whom  the  statute  of  Henry  VII.  would  shelter  in  paying 
obedience  to  a  king  de  facto,  while  the  fate  of  sir  Henry  Vane  was 
an  awful  proof  that  no  other  name  could  give  countenance  to 
usurpation.  A  great  part  of  the  nation  not  thirty  years  before  had 
been  compelled  by  acts  of  parliament  to  declare  upon  oath  their 
abhorrence  of  that  traitorous  position,  that  arms  might  be  taken  up 
by  the  king's  authority  against  his  person  or  those  commissioned  by 
him,  through  the  influence  of  those  very  tories  or  loyalists  who  had 
now  recourse  to  the  identical  distinction  between  the  king's  natural 
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and  political  capacity,  for  which  the  presbyterians  had  incurred  so 
many  reproaches. 

In  this  conference,  however,  if  the  whigs  had  every  advantage  on 
the  solid  grounds  of  exp^iency,  or  rather  political  necessity,  the 
tories  were  as  much  superior  in  the  mere  argument,  either  as  it 
regarded  the  common  sense  of  words,  or  the  principles  of  our  con- 
stitutional law.  Even  should  we  admit  that  an  hereditary  king  is 
competent  to  abdicate  the  throne  in  the  name  of  all  his  posterity, 
this  could  only  be  intended  of  a  voluntary  and  formal  cession,  not 
such  a  constructive  abandonment  of  his  right  by  misconduct  as  the 
commons  had  imagined.  The  word  "  forfeiture  ^-  might  better  have 
answered  this  purpose ;  but  it  had  seemed  too  great  a  violence  on 
principles  which  it  was  more  conyenient  to  undermine  than  to 
assault.  Nor  would  even  forfeiture  bear  out  by  analogy  the 
exclusion  of  an  heir  whose  right  was  not  liable  to  be  set  aside  at 
the  ancestor's  pleasure.  It  was  only  by  recurring  to  a  kind  of 
paramount,  and  what  I  may  call  hyper-constitutional  law,  a  mixture 
of  force  and  regard  to  the  national  good,  which  is  the  best  sanction 
of  what  is  done  in  revolutions,  that  the  vote  of  the  commons  could 
be  defended.  They  proceeded  not  by  the  stated  rules  of  the  English 
government,  but  the  general  rights  of  mankind.  They  looked  not 
so  much  to  Magna  Charta  as  the  original  compact  of  society,  and 
rejected  Coke  and  Hale  for  Hooker  and  Harrington. 

§  23.  The  house  of  lords,  after  this  struggle  against  principles 
undoubtedly  very  novel  in  the  discussions  of  parliament,  gave  way 
to  the  strength  of  circumstance  and  the  steadiness  of  the  commons. 
They  resolved  not  to  insist  on  their  amendments  to  the  original 
vote ;  and  followed  this  up  by  a  resolution,  that  the  prince  and 
princess  of  Orange  shall  be  declared  king  and  queen  of  England,  and 
all  the  dominions  thereunto  belonging.  But  the  commons  with  a 
noble  patriotism  delayed  to  concur  in  this  hasty  settlement  of  the 
crown,  till  they  should  have  completed  the  declaration  of  those 
fundamental  rights  and  liberties  for  the  sake  of  which  alone  they 
had  gone  forward  with  this  gfeat  revolution.  That  declaration, 
being  at  once  an  exposition  of  the  misgovemment  which  had  com- 
pelled them  to  dethrone  the  late  king,  and  of  the  conditions  upon 
which  they  elected  his  successors,  was  incorporated  in  the  final 
resolution  to  which  both  houses  came  on  the  ISth  of  February, 
extending  the  limitation  of  the  crown  as  far  as  the  state  of  affairs 
required  :  "  That  William  and  Mary,  prince  and  princess  of  Orange, 
be,  and  be  declared,  king  and  queen  of  England,  France,  and  Ireland, 
and  the  dominions  thereunto  belonging,  to  hold  the  crown  and 
dignity  of  the  said  kingdoms  and  dominions  to  them,  the  said 
prince  and  princess,  during  their  lives,  and  the  life  of  the  survivor 
of  them ;  and  that  the  sole  and  full  exercise  of  the  regal  power  be 
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only  in,  and  executed  by,  the  said  prince  of  Orange,  in  the  names  of 
the  said  prince  and  princess,  during  their  joint  lives;  and  after  their 
decease  the  said  crown  and  royal  dignity  of  the  said  kingdoms  and 
dominions  to  be  to  the  heirs  of  the  body  of  the  said  princess ;  for 
default  of  snch  issue,  to  the  princess  Anne  of  Denmark,  and  the 
heirs  of  her  body ;  and  for  default  of  such  issue,  to  the  heirs  of  the 
body  of  the  said  prince  of  Orange." 

Thus,  to  sum  up  the  account  of  this  extraordinary  change  in  our 
established  monarchy,  the  convention  pronounced,  under  the  slight 
disguise  of  a  word  unusual  in  the  language  of  English  law,  that  the 
actual  sovereign  had  forfeited  his  right  to  the  nation's  allegiance. 
It  swept  away,  by  the  same  vote  the  reversion  of  his  posterity  and 
of  those  who  could  claim  the  inheritance  of  the  crown.  It  declared 
that,  during  an  interval  of  nearly  two  months,  there  was  no  king  of 
England ;  the  monarchy  lying,  as  it  were,  in  abeyance  from  the 
23rd  of  December  to  the  13th  of  February.  It  bestowed  the  crown 
on  William,  jointly  with  his  wife  indeed,  but  so  that  her  partici- 
pation of  the  sovereignty  should  be  only  in  name.  It  postponed  the 
succession  of  the  princess  Anne  during  his  life.  Lastly,  it  made  no 
provision  for  any  future  devolution  of  the  crown  in  failure  of  issue 
from  those  to  whom  it  was  thus  limited,  leaving  that  to  the  wisdom 
of  future  parliaments.  "Xet  only  eight  years  before,  nay  much  less, 
a  large  part  of  the  nation  had  loudly  proclaimed  the  incompetency 
of  a  full  parliament,  with  a  lawful  king  at  its  head,  to  alter  the 
lineal  course  of  succession.  No  whig  had  then  openly  professed  the 
doctrine,  that  not  only  a  king,  but  an  entire  royal  family,  might  be 
set  aside  for  public  convenience.  The  notion  of  an  original  contract 
was  denounced  as  a  republican  chimera.  The  deposing  of  kings 
was  branded  as  the  worst  birth  of  popery  and  fanaticism.  If  other 
revolutions  have  been  more  extensive  in  their  effect  on  the  estab- 
lished government,  few  perhaps  have  displayed  a  more  rapid  tran- 
sition of  public  opinion.  For  it  cannot,  I  think,  be  reasonably 
doubted  that  the  majority  of  the  nation  went  along  with  the  vote 
of  their  representatives.  Such  was  the  termination  of  that  contest 
which  the  house  of  Stuart  had  obstinately  maintained  against  the 
liberties,  and  of  late  against  the  religion,  of  England ;  or  rather,  of 
that  far  more  ancient  controversy  between  the  crown  and  the 
people  which  had  never  been  wholly  at  rest  since  the  reign  of  John. 
During  this  long  period,  the  balance,  except  in  a  few  irregular 
intervals,  had  been  swayed  in  favour  of  the  crown ;  and  though  the 
government  of  England  was  always  a  monarchy  limited  by  law, 
though  it  always,  or  at  least  since  the  admission  of  the  commons 
into  the  legislature,  partook  of  the  three  simple  forms,  yet  the 
character  of  a  monarchy  was  evidently  prevalent  over  the  other 
l<arts  of  the  constitution.    But,  since  the  Revolution  of  1688,  and 
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CHAPTEE  XV. 

ON  THE  REIGN  OF  WILLIAM  IIL 

§  1.  Declaration  of  Rights.  $  2.  Bill  of  Rights.  $  3.  Military  Force  without  Clonsent 
declared  Illegal.  ^  4.  Discontent  with  the  new  Oovemment.  $  5.  Its  Causes.  In- 
oompafeibllity  of  the  Revolution  with  received  Principles.  $  6.  Character  and  Errors 
of  William.  $  7.  Jealousy  of  the  Whigs.  Bill  of  Indemnity.  ^  k  Bill  for  re- 
storing Corporations.  $  9.  Settlement  of  the  Revenue.  §  10.  Appropriation  of 
Supplies.  $  11.  Dissatisfaction  of  the  King.  $  12.  No  Republican  Party  in 
Existence.  $  13.  William  employs  Tories  in  Ministry.  Intrigues  with  the  late 
King.  $  14.  Schemes  for  his  Restoration.  $  15.  Attainder  of  Sir  John  Fenwiclc. 
$  16.  Ill  Success  of  the  War.  $  17.  Its  Expenses.  ^  18.  Treaty  of  Ryswick. 
0  19.  Jealousy  of  the  Commons.  Army  reduced.  $  20.  Irish  forfeitures  resumed. 
^  21.  Parliamentary  Inquiries.  ^  22.  Treaties  of  Partition.  ^  23.  Improvements  in 
Constitution  under  William.  §  24.  Bill  for  Triennial  Parliaments.  $  25.  Law  of 
Treason.  $  26.  Liberty  of  the  Press.  $  27.  Law  of  LibeL  $  28.  Religious 
Toleration.  $  29.  Attempt  at  Comprehension.  $  30.  Schism  of  the  Nonjurors. 
$31.  Laws  against  Roman  Catholics.  $  32.  Act  of  Settlement.  $  33.  Limitations 
of  Prer(^ative  contained  in  it.  ^  34.  Privy  Council  superseded  by  a  Cabinet. 
9  35.  Exclusion  of  Placemen  and  Pensioners  from  Parliament.  ^  36.  Independence 
of  Judges.    ^  37.  Oath  of  At^uration. 

§  1.  The  BeTolution  is  not  to  be  considered  as  a  mere  effort  of  the 
nation  on  a  pressing  emergency  to  rescue  itself  from  the  violence 
of  a  particular  monarch ;  much  less  as  grounded  upon  the  danger 
of  the  Anglican  church,  its  emoluments,  and  dignities,  from  the 
bigotry  of  a  hostile  religion.  It  was  rather  the  triumph  of  those 
principles  which,  in  the  language  of  the  present  day,  are  denominated 
liberal  or  constitutional,  over  those  of  absolute  monarchy,  or  of 
monarchy  not  eflfectually  controlled  by  stated  boundaries.  It  was  the 
termination  of  a  contest  between  the  regal  power  and  that  of  parlia- 
ment, which  could  not  have  been  brought  to  so  favourable  an  issue 
by  any  other  means.  But,  while  the  chief  renovation  in  the  spirit 
of  our  government  was  likely  to  spring  from  breaking  the  line  of 
succession,  while  no  positive  enactments  would  have  sufficed  to  give 
security  to  freedom  with  the  legitimate  race  of  Stuart  on  the  throne, 
it  would  have  been  most  culpable,  and  even  preposterous,  to  permit 
this  occasion  to^ss  by  without  asserting  and  defining  those  rights 
and  liberties  which  the  very  indeterminate  nature  of  the  king's 
prerogative  at  common  law,  as  well  as  the  unequivocal  extension  it 
had  lately  received,  must  continually  place  in  jeopardy.  The  house 
of  lords,  indeed,  as  I  have  observed  in  the  last  chapter,  would  have 
conferred  the  crown  on  William  and  Mary,  leaving  the  redress  of 
grievances  to  future  armngement ;  and  some  eminent  lawyers  in  tl 
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commons,  Maynard  and  Pollexfen,  seem  to  have  had  apprehensions 
of  keeping  the  nation  too  long  in  a  state  of  anarchy.  But  the 
great  majority  of  the  commons  wisely  resolved  to  go  at  once  to  the 
root  of  the  nation's  grievances,  and  show  their  new  sovereign  that 
he  was  raised  to  the  throne  for  the  sake  of  those'  liberties  by 
violating  which  his  predecessor  had  forfeited  it. 

The  declaration  of  rights  presented  to  the  prince  of  Orange  by  the 
marquis  of  Halifax,  as  speaker  of  the  lords,  in  the  presence  of  both 
houses,  on  the  18t)i  of  February,  consists  of  three  parts :  a  recital 
of  the  illegal  and  arbitrary  acts  committed  by  the  late  king,  and  of 
their  consequent  vote  of  abdication;  a  declaration,  nearly  following 
the  words  of  the  former  part,  that  such  enumerated  acts  are  illegal ; 
and  a  resolutiou  that  the  throne  shall  be  filled  by  the  prince  and 
princess  of  Orange,  according  to  the.  limitations  mentioned  in  the 
last  chapter.  Thus  the  declaration  of  rights  was  indissolubly 
connected  with  the  revolution-settlement,  as  its  motive  and  its 
condition. 

The  lords  and  commons  in  this  instrument  declare:  That  the 
pretended  power  of  suspending  laws,  and  the  execution  of  laws,  by 
regal  authority  without  consent  of  parliament,  is  illegal ;  That  the 
})retended  power  of  dispensing  with  laws  by  regal  authority,  as 
it  hath  been  assumed  and  exercised  of  late,  is  illegal ;   That  the 
commission  for    creating    the    late    court    of   commissioners    for 
ecclesiastical  causes,  and  all  other  commissions  and  courts  of  the 
like  nature,  are  illegal  and  pernicious ;  lliat  levying  of  money  for 
or  to  the  use  of  the  crown,  by  pretence  of  prerogative  without  grant 
of  parliament,  for  longer  time  or  in  any  other  manner  than  the 
same  is  or  shall  be  granted,  is  illegal;    That  it  is  the  right  of 
the  subjects  to  petition  the  king,  and  that  all  commitments  or 
prosecutions  for  such  petitions  are  illegal;  That  the  raising  or 
keeping  a  standing  army  within  the  kingdom  in  time  of  peace, 
unless  it  be  with  consent  of  parliament,  is  ill^al ;  That  the  subjects 
which  are  protestants  may  have  arms  for  their  defence  suitable  to 
their  condition,  and  as  allowed  by  law ;  That  elections  of  members 
of  parliament  ought  to  be  free;   That  the  freedom  of  speech  or 
debates,  or  proceedings  in  parliament,  ought  not  to  be  impeached 
or  questioned  in  any  court  or  place  out  of  parliament;    That 
excessive  bail  ought  not  to  be  required,  nor  excessive  fines  imposed, 
nor  cruel  and  unusual  punishment  inflicted ;  That  juries  ought  to 
be  duly  impanelled  and  returned,  and  that  jurors  which  pass  upon 
men  in  trials  of  high  treason  ought  to  be  freeholders;   That  all 
grants  and  promises  of  fines  and  forfeitures  of  particular  persons, 
before  conviction,  are  illegal  and  void ;  And  that,  for  redress  of  all 
grievances,  and  for  the  amending,  strengthening,  and  preserving  of 
the  laws,  parliaments  ought  to  be.  held  frequently. 
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§  2.  This  declaration  was^  some  months  afterwards,  confirmed  hy 
a  regular  act  of  the  legislature  in  the  bill  of  bights,  which 
establishes  at  the  same  time  the  limitation  of  the  crown  according 
to  the  vote  of  both  houses,  and  ^ds  the  important  provision,  that 
all  persons  who  shall  hold  communion  with  the  church  of  Home,  or 
shall  marry  a  papist,  shall  be  excluded,  and  for  ever  incapable  to 
possess,  inherit,  or  enjdy,  the  crown  and  government  of  this  realm  ; 
and  in  all  such  cases  the  people  of  these  relilnis  shall  be  absolved 
from  their  allegiance,  and  the  crdwn  shall  descend  to  the  next  heir. 
This  was  as  near  an  approach  to  a  generalisation  Of  the  principle  of 
resistance  as  could  be  admitted  with  any  security  for  public  order. 

The  bill  of  rights  coE(tained  only  one  clause  extending  rather 
beyond  the  propositions  laid  down  in  the  declaration.  This  relates 
to  the  dispensing  powerj  which  the  lords  bad  been  unwilling 
absolutely  to  condemn.  They  softened  the  general  assertion  of  its 
illegality  sent  up  from  the  other  house,  by  inserting  the  words  "  as 
it  has  been  exercised  of  late."  In  the  bill  of  rights  therefore  a 
clause  was  introduced,  that  no  dispensation  by  non  obstante  to  any 
statute  should  be  allowed,  except  in  such  cases  as  should  be 
specially  provided  fbr  hf  a  bill  to  be  passed  during  the  present 
session.  This  reservation  went  to  satisfy  the  scruples  of  the  lords, 
who  did  not  agree  without  difficulty  to  the  complete  abolition  of 
a  prerogative  so  long  recognised,  and  in  many  cases  so  convenient. 
But  the  palpable  danger  of  permitting  it  to  exist  in  its  indefinite 
state,  subject  to  the  interpretation  of  time-serving  judges,  prevailed 
with  the  commons  over  this  cobsideration  of  conveniency ;  and 
though  in  the  next  parliament  the  judges  were  ordered  by  the 
house  of  lords  to  draw  a  bill  for  the  king's  dispensing  in  such  cases 
wherein  they  should  find  it  necessary,  and  for  abrogating  such  laws 
as  had  been  usually  dispensed  with  and  were  become  useless,  the 
subject  seems  to  have  received  no  further  attention.^ 

§  3.  Except  in  this  {Article  of  the  dispensing  prerogative,  we 
cannot  say,  on  comparing  the  bill  of  rights  with  what  is  proved  to 
be  the  law  by  statutes,  or  genlerally  esteemed  to  be  such  on  the 
authority  of  our  best  writers,  that  it  took  away  any  legal  power  of 
the  crown,  or  enlarged  the  limits  of  popular  and  parliamentary 
privilege.  The  most  questionable  proposition,  though  at  the  same 
time  one  of  the  most  important,  was  that  which  asserts  the  illegality 
of  a  standing  army  in  time  of  peace,  unless  with  consent  of 
parliament.  It  seems  difficult  to  perceive  in. what  respect  this 
infringed  on  any  private  man's  right,  or  by  what  clear  reason  (for 
no  statute  could  be  pretended)  the  king  was  debarred  from  enlistii^g 
soldiers  by  voluntary  contract  for  the  defence  of  his  dominions, 

>  The  *  Bill  of  Bights '  is  given  al  the  end  of  the  present  chapter. 
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especially  after  an  express  law  had  declared  the  sole  power  over  the 
militia,  without  giving  any  definition  of  that  word,  to  reside  in  the 
crown.  This  had  never  been  expressly  maintained  by  Charles  II. *s 
parliaments ;  though  the  general  repugnance  of  the  nation  to  what 
was  certainly  an  innovation  might  have  provoked  a  body  of  men 
who  did  not  always  measure  their  words  to  declare  its  illegality.  It 
was  however  at  least  unconstitutional,  by  which,  as  distinguished 
from  illegal,  I  mean  a  novelty  of  much  importance,  tending  to 
endanger  the  established  laws.  And  it  is  manifest  that  the  king 
could  never  inflict  penalties  by  martial  law,  or  generally  by  any 
other  course,  on  his  troops,  nor  quarter  them  on  the  inhabitants, 
nor  cause  them  to  interfere  with  the  civil  authorities ;  so  that,  even 
if  the  proposition  so  absolutely  expressed  may  be  somewhat  too 
wide,  it  still  should  be  considered  as  virtually  correct.  But  its 
distinct  assertion  in  the  bill  of  rights  put  a  most  essential  restraint 
on  the  monarchy,  and  rendered  it  in  effect  for  ever  impossible  to 
employ  any  direct  force  or  intimidation  against  the  established 
laws  and  liberties  of  the  people. 

§  4.  A  revolution  so  thoroughly  remedial,  and  accomplished  with 
80  little  cost  of  private  suffering,  so  little  of  angry  punishment  or 
oppression  of  the  vanquished,  ought  to  have  been  hailed  with 
imbounded  thankfulness  and  satisfaction.  The  nation's  deliverer 
and  cbosen  sovereign,  in  himself  the  most  magnanimous  and  heroic 
character  of  that  age,  might  have  expected  no  return  but  admiration 
and  gratitude.  Yet  this  was  very  far  from  being  the  case.  In  uo 
period  of  time  under  the  Stuarts  were  public  discontent  and 
opposition  of  parliament  more  prominent  than  in  the  reign  of 
"William  III. ;  and  that  bigh-souled  prince  enjoyed  far  less  of  his 
subjects'  affection  than  Charles  11.  No  part  of  our  history  perhaps 
is  read  upon  the  whole  with  less  satisfaction  than  these  thirteen 
years  during  which  he  sat  upon  his  elective  throne.  It  will  be 
sufficient  for  me  to  sketch  generally  the  leading  causes,  and  the 
errors  both  of  the  prince  and  people,  which  hindered  the  bless- 
ings of  the  Revolution  from  being  duly  appreciated  by  its  con- 
temporaries. 

§  5,  The  votes  of  the  two  houses,  that  James  had  abdicated,  or 
in  plainer  words  forfeited,  his  royal  authority,  that  the  crown  was 
vacant,  that  one  out  of  the  regular  line  of  succession  should  be 
raised  to  it,  were  so  untenable  by  any  known  law,  so  repugnant  to 
the  principles  of  the  established  church,  that  a  nation  accustomed 
to  think  upon  matters  of  government  only  as  lawyers  and  church- 
men dictated  could  not  easily  reconcile  them  to  its  preconceived 
notions  of  duty.  The  first  burst  of  resentment  against  the  late  king 
was  mitigated  by  his  fall ;  compassion,  and  even  confidence,  began 
to  take  place  of  it;  his  adherents — some  denying  or  extenuating 
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the  faults  of  his  administration,  others  more  artfiilly  representing 
them  as  capable  of  redress  by  legal  measures — having  recovered 
from  their  consternation,  took  advantage  of  the  necessary  delay 
before  the  meeting  of  the  convention,  and  of  the  time  consumed  in 
its  debates,  to  publish  pamphlets  and  circulate  rumours  in  his 
behalf.  Thus,  at  the  moment  when  William  and  Mary  were 
proclaimed  (though  it  seems  highly  probable  that  a  majority  of  the 
kingdom  sustained  the  bold  votes  of  its  representatives),  there  was 
yet  a  very  powerful  minority  who  believed  the  constitution  to  be 
most  violently  shaken,  if  not  irretrievably  destroyed,  and  the 
rightful  sovereign  to  have  been  excluded  by  usurpation.  The  clergy 
were  moved  by  pride  and  shame,  by  the  just  apprehension  that 
their  influence  over  the  people  would  be  impaired,  by  jealousy  or 
hatred  of  the  nonconformists,  to  deprecate  so  practical  a  confutation 
of  the  doctrines  they  had  preached,  especially  when  an  oath  of 
allegiance  to  their  new  sovereign  came  to  be  imposed ;  and  they 
had  no  alternative  but  to  resign  their  benefices)  or  wound  their 
reputations  and  consciences  by  submissibn  upon  some  casuistical 
pretext.  Eight  bishops,  including  the  primate  and  several  of  those 
who  Bad  been  foremost  iu  the  defence  of  the  church  during  the  late 
leign,  with  about  four  hundred  clergy,  some  of  them  highly  dis^ 
tinguished,  chose  the  more  honourable  course  of  refusing  the  new 
oaths ;  and  thus  began  the  schism  of  the  nonjurors^  more' mischievous 
in  its  commencement  th&a  its  continuance,  and  not  so  dangerous  to 
the  government  of  William  III.  and  George  I.  as  the  false  submission 
of  less  sincere  men. 

§  6.  The  demeanour  of  William,  alHvays  cold  and  sometimes 
harsh,  his  foreign  origin  (a  sort  of  crime  in  English  eyes)  and 
foreign  favourites,  the  natural  and  almost  laudable  prejudice  against 
one  who  had  risen  by  the  misfortunes  of  a  very  near  relation, 
conspired  with  a  desire  of  power  not  very  judiciously  displayed  by 
him  to  keep  alive  this  disaffection ;  and  the  opposite  party,  regardless 
of  all  the  decencies  of  political  lying,  took  care  to  aggravate  it  by 
the  vilest  calumnies  against  one  who,  though  not  exempt  from  errors, 
must  be  accounted  the  greatest  man  of  his  own  age.  It  is  certain 
that  his  government  was  in  very  considerable  danger  for  three  or 
four  years  after  the  Revolution,  and  even  to  the  peace  of  Ryswick. 
The  change  appeared  so  marvellous,  and  contrary  to  the  bent  of 
men's  expectation,  that  it  could  not  be  permanent.  Hence  he 
was  surrounded  by  the  timid  and  the  treacherous ;  by  those  who 
meant  to  have  merits  to  plead  after  a  restoration,  and  those  who 
meant  at  least  to  be  secure.  A  new  and  revolutionary  government 
is  seldom  fairly  dealt  with.  Mankind,  accustomed  to  forgive  almost 
everything  in  favour  of  legitimate  prescriptive  power,  exact  an 
ideal  faultlessness  from  that  which  claims  allegiance  on  the  score  of 
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its  utility.  Those  who  deem  their  own  merit  imrewarded  become 
always  a  numerous  and  implacable  class  of  adversaries ;  those  whose 
schemes  of  public  improvement  have  not  been  followed  think 
nothiDg  gained  by  the  change,  and  return  to  a  restless  censorious- 
uess  in  which  they  have  been  accustomed  to  place  delight.  With 
all  these  it  was  natural  that  William  should  have  to  contend ;  but 
we  cannot  in  justice  impute  all  the  unpopularity  of  his  administra- 
tion to  the  disafifection  of  one  party,  or  the  fickleness  and  ingratitude 
of  another.    It  arose  in  no  slight  degree  from  errors  of  his  own. 

§  7.  The  king  bad  been  raised  to  the  throne  by  the  vigour  and 
zeal  of  the  whigs ;  but  ^e  opposite  party  were  so  nearly  upon  an 
equality  in  both  houses  that  it  would  have  been  difficult  to  frame  his 
government  on  an  exclusive  basis.  It  would  also  have  been  highly 
impolitic,  and,  with  respect  to  some  few  persons,  ungrateful,  to  put 
a  slight  upon  those  who  had  an  undeniable  majority  in  the  most 
powerful  classes.  William  acted,  therefore,  on  a  wise  and  ^liberal 
principle,  in  bestowing  offices  of  trust  on  lord  Danby,  so  meritorious 
in  the  Bevolution,  and  on  lord  Nottingham,  whose  probity  was 
unimpeached ;  while  he  gave  the  whigs,  as  was  due,  a  decided  pre- 
ponderance in  his  council.  Many  of  them,  however,  with  that 
indiscriminating  acrimony  which  belongs  to  all  factions,  could  not 
endure  the  elevation  of  men  who  had  complied  with  the  court  too 
long,  and  seemed  by  their  tardy  opposition  to  be  rather  the  patriots 
of  the  church  than  of  civil  liberty.  They  remembered  that  Danby 
had  been  impeached  as  a  corrupt  and  dangerous  minister;  that 
Halifax  had  been  involved,  at  least  by  holding  a  confidential  office 
at  the  time,  in  the  last  and  worst  part  of  Charles's  reign.  They 
saw  Godolphin,  who  had  concurred  in  the  commitment  of  the 
bishops,  and  every  other  measure  of  the  late  king,  still  in  the 
treasury ;  and,  though  they  could  not  reproach  Nottingham  with 
any  misconduct,  were  shocked  that  his  conspicuous  opposition  to  the 
new  settlement  should  be  rewarded  with  the  post  of  secretary  of 
state.  The  mismanagement  of  affairs  in  Ireland  during  1689,  which 
was  very  glaring,  furnished  specious  grounds  for  suspicion  that  the 
king  was  betrayed.  It  is  probable  that  he  was  so,  though  not  at 
that  time  by  the  chiefs  of  his  ministry.  This  was  the  beginning  of 
that  dissatisfaction  with  the  government  of  William,  on  the  part  of 
those  who  had  the  most  zeal  for  his  throne,  which  eventually  became 
far  more  harassing  than  the  conspiracies  of  hi^  real  enemies.  Halifax 
gave  way  to  the  prejudices  of  the  conmions,  and  retired  from 
power. 

The  same  honest  warmth  which  impelled  the  whigs  to  murmur 
at  the  employment  of  men  sullied  by  their  compliance  with 
the  court,  made  them  unwilling  to  concur  in  the  king's  desire  of 
a  total  amnesty.     They  retained  the  bill  of  indemnity  in  the 
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commons ;  and,  excepting  some  byname,  and  many  more  by  general 
clauses,  gave  their  adversaries  a  pretext  for  alarming  all  those 
whose  conduct  had  not  been  irreproachable.  Nothing  was  concluded 
as  to  the  indemnity  in  this  parliament ;  but  in  the  next  William 
took  the  matter  into  his  own  hands  by  sending  down  an  act  of 
grace. 

§  8. 1  scarcely  venture,  at  this  distance  from  the  scene,  to  pro- 
nounce an  opinion  as  to  the  clause  introduced  by  the  whigs  into  a 
bill  for  restoring  corporations,  which  excluded  for  the  space  of  seven 
years  all  who  had  acted,  or  even  concurred,  in  surrendering  charters 
from  municipal  offices  of  trust.  This  was.  no  doubt  intended  to 
maintain  their  own  superiority  by  keeping  the  church  or  tory 
faction  out  of  corporations.  It  evidently  was  not  calculated  to 
assuage  the  prevailing  animosities.  But,  on  the  other  hand,  it  was 
not  unfair  for  the  whigs  to  provide  some  security  against  men 
who,  in  spite  of  their  oaths  of  allegiance,  were  not  likely  to  have 
thoroughly  abjured  their  former  principles.  This  clause,  which 
modetn  historians  generally  condemn  as  oppressive,  had  the  strong 
support  of  Mr.  Somers,  then  solicitor-general.  It  was,  however,  lost 
through  the  court's  conjunction  with  the  tories  in  the  lower  house, 
and  the  bill  itself  fell  to  the  ground  in  the  upper ;  so  that  those 
who  had  come  into  corporations  by  very  ill  means  retained  their 
power,  to  the  great  disadvantage  of  the  Revolution  party,  as  the 
next  elections  made  appear. 

But  if  the  whigs  behaved  in  these  instances  with  too  much  of 
passion,  they  amply  redeemed  their  glory  by  what  cost  them  the 
new  king's  favour,  their  wise  and  admirable  settlement  of  the 
revenue. 

§  9.  The  first  parliament  of  Charles  II.  had  fixed  on  1,200,000?. 
as  the  ordinary  revenue  of  the  crown,  sufficient  in  times  of  no 
peculiar  exigency  for  the  support  of  its  dignity  and  for  the  public 
'defence.  For  this  they  provided  various  resources ;  the  hereditary 
excise  on  liquors  granted  in  lieu  of  the  king's  feudal  rights,  other 
excise  and  custom  duties  granted  for  his  life,  the  post-office,  the 
crown  lands,  the  tax  called  hearth-money,  or  two  shillinos  for  every 
house,  and  some  of  smaller  consequence.  These  in  the  beginning 
of  that  reign  fell  short  of  the  estimate ;  but  before  its  termination, 
by  the  improvement  of  trade  and  stricter  management  of  the 
customs,  they  certainly  exceeded  that  sum.  For  the  revenue  of 
James  from  these  sources,  on  an  average  of  the  four  years  of  his 
reign,  amounted  to  1,500,964?. ;  to  which  something  more  than 
400,000?.  is  to  be  added  for  the  produce  of  duties  imposed  for  eight 
years  by  his  parliament  of  1685. 

William  appears  to  have  entertained  no  doubt  that  this  great 
revenue,  as  well  as  all  the  power  and  prerogative  of  the  crown, 
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became  vested  in  himself  as  king  of  England,  or  at  least  ought  to 
be  instantly  settled  by  parliament  according  to  the  usual  method. 
There  could  indeed  be  no  pretence  for  disputing  his  right  to  the 
hereditary  excise,  though  this  seems  to  have  ^been  questioned  in 
debate ;  but  the  commons  soon  displayed  a  considerable  reluctance 
to  grant  the  temporary  revalue  for  the  king's  life.  This  had  usually 
been  done  in  the  first  parliament  of  every  reign.  But  the  accounts 
for  which  they  called  on  this  occasion  exhibited  so  considerable  an 
increase  of  the  receipts  on  one  hand,  so  alarming  a  disposition  of 
the  expenditure  on  the  other,  that  they  deemed  it  expedient  to 
restrain  a  liberality  which  was  not  only  likely  to  go  beyond  their 
intention,  but  to  place  them,  at  least  in  future  times,  too  much 
within  the  power  of  the  crown.  Its  average  expenses  appeared  to 
have  been  1,700,00(W.  Of  this  610,000^.  was  the  charge  of  the  late 
king's  army,  and  83,493Z.  of  the  ordnance.  Nearly  90,000/.  was 
set  under  the  suspicious  head  of  secret  service,  imprested  to  Mr. 
Guy,  secretary  of  the  treasury.  Thus  it  was  evident  that,  far  from 
sinking  below  the  proper  level,  as  had  been  the  general  complaint 
of  the  court  in  the  Stuart  reigns,  the  revenue  was  greatly  and 
dangerously  above  it ;  and  its  excess  might  either  be  consumed  in 
unnecessary  luxury,  or  diverted  to  the  wofte  purposes  of  despotism 
and  corruption.  They  had  indeed  just  declared  a  standing  army  to 
be  illegal.  But  there  could  be  no  such  security  for  the  observance 
of  this  declaration  as  the  want  of  means  in  the  crown  to  maintain 
one.  Their  experience  of  the  interminable  contention  about  supply, 
which  had  been  fought  with  various  success  between  the  kings  of 
England  and  their  parliaments  for  some  hundred  years,  dictated  a 
course  to  which  they  wisely  and  steadily  adhered,  and  to  which, 
perhaps  above  all  other  changes  at  this  revolution,  the  augmented 
authority  of  the  house  of  commcHis  must  be  ascribed. 

§  10.  They  began  by  voting  that  1,200,000Z.  should  be  the 
annual  revenue  of  the  crown  in  time  of  peace  ;  and  that  one  half  of 
this  should  be  appropriated  to  the  maintenance  of  tfie  king's  govern- 
ment and  royal  family,  or  what  is  now  called  the  civil  list,  the 
other  to  the  public  expense  and  contingent  expenditure.  The 
breaking  out  of  an  eight  years'  war  rendered  it  impossible  to  carry 
into  effect  these  resolutions  as  to  the  peace  establishment :  but  they 
did  not  lose  sight  of  their  principle,  that  the  king's  regular  and 
domestic  expenses  should  be  determined  by  a  fixed  annual  sum, 
distinct  from  the  other  departments  of  public  service.  They  speedily 
improved  upon  their  original  scheme  of  a  definite  revenue,  by 
taking  a  more  close  and  constant  superintendence  of  these  depart- 
ments, the  navy,  army,  and  ordnance.  Estimates  of  the  probable 
expenditure  were  regularly  laid  before  them,  and  the  supply  granted 
was  strictly  appropriated  to  each  particular  service. 
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This  great  and  fundamental  principle,  as  it  has  long  been  justly 
considered,  that  the  money  voted  by  parliament  is  appropriated, 
and  can  only  be  applied,  to  certain  specified  heads  of  expenditure, 
was  introduced,  as  I  have  before  mentioned,  in  the  reign  of  Charles 
II.,  and  generally,  though  not  in  every  instance,  adopted  by  his 
parliament.  The  unworthy  house  of  commons  that  sat  in  1685, 
not  content  with  a  needless  augmentation  of  the  revenue,  took  credit 
with  the  king  for  not  having  appropriated  their  supplies.  But  from 
the  Revolution  it  has  been  the  invariable  usage.  The  lords  of  the 
treasury,  by  a  clause  annually  repeated  in  the  appropriation  act  of 
^very  session,  are  forbidden,  under  severe  penalties,  to  order  by 
their  warrant  any.  moneys  in  the  exchequer,  so  appropriated,  from 
being  issued  for  any  other  service,  and  the  officers  of  the  exchequer 
to  obey  any  such  warrant.  This  has  given  the  house  of  commons 
so  effectual  a  control  over  the  executive  power,  or,  more  truly 
speaking,  has  rendered  it  so  much  a  participator  in  that  power, 
that  no  administration  can  possibly  subsist  without  its  concurrence ; 
nor  can  the  session  of  parliament  be  intermitted  for  an  entire  year, 
without  leaving  both  the  naval  and  military  force  of  the  kingdom 
unprovided  for.  In  time  of  war,  or  in  circumstances  that  may 
induce  war,  it  has  not  been  very  UDoommon  to  deviate  a  little  from 
the  rule  of  appropriation,  l)y  a  grant  of  considerable  sums  on  a  vote 
of  credit,  which  the  crown  is  thus  enabled  to  apply  at  its  discretion 
during  the  recess  of  parliament ;  and  we  have  had  also  too  frequent 
experience  that  the  charges  of  public  service  have  not  been  brought 
within  the  limits  of  the  last  year's  appropriation.  But  the  general 
principle  has  not  perhaps  been  often  transgressed  without  sufficient 
reason ;  and  a  house  of  commons  would  be  deeply  responsible  to  the 
country,  if  through  supine  confidence  it  should  abandon  that  high 
privilege  which  has  made  it  the  arbiter  of  court  factions,  and  the 
regulator  of  foreign  connexions.  It  is  to  this  transference  of  the 
executive  government  (for  the  phrase  is  hardly  too  strong)  from  the 
crown  to  the  two  houses  of  parliament,  and  especially  the  commons, 
that  we  owe  the  proud  attitude  which  England  has  maintained 
since  the  Revolution,  so  extraordinarily  dissimilar,  in  the  ey^8  of 
Europe,  to  her  condition  under  the  Stuarts.  The  supplies,  meted 
out  with  niggardly  caution  by  former  parliaments  to  sovereigns 
whom  they  could  not  trust,  have  flowed  with  redundant  profuse- 
ness  when  they  could  judge  of  their  necessity  and  direct  their  appli- 
catioifl*^  Doubtless  the  demand  has  always  been  fixed  by  the 
ministers  of  the  crown,  and  its  influence  has  retrieved  in  some 
degree  the  loss  of  authority ;  but  it  is  still  true  that  no  small 
portion  of  the  executive  power,  according  to  the  established  laws 
and  customs  of  our  government,  has  passed  into  the  hands  of 
that  body   which  prescribes  the  application  of  the  revenue,  as 
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well  as  investigates  at  its  pleasure  every  act  of  the  administra- 
tion. 

§  11.  The  convention  parliament  continued  the  revenue  as  it 
already  stood  until  December,  1690.  Their  successors  complied  so 
far  with  the  king's  expectation  as  to  grant  the  excise  duties,  besides 
those  that  were  hereditary,  for  the  lives  of  William  and  Mary,  and 
that  of  the  survivor.  The  customs  they  only  continued  for  four 
years.  They  provided  extraordinary  supplies  for  the  conduct  of 
the  war  on  a  scale  of  armament,  and  consequently  of  expenditure, 
unparalleled  in  the  annals  of  England.  But  the  hesitation,  and,  as 
the  king  imagined,  the  distrust  they  had  shown  in  settling  the 
ordinary  revenue,  sunk  deep  into  his  mind,  and  chiefly  alienated 
him  from  the  wbigs,  who  were  stronger  and  more  conspicuous  than 
their  adversaries  in  the  two  sessions  of  1689. 

The  desire  of  rule  in  William  III.  was  as  magnanimous  and 
public-spirited  as  ambition  can  ever  be  in  a  human  bosom.  It  was 
the  consciousness  not  only  of  taving  devoted  himself  to  a  great 
cause,  the  security  of  Europe,  and  especially  of  Great  Britain  and 
Holland,  against  unceasing  aggression,  but  of  resources  in  his  own 
firmness  and  sagacity  which  no  other  person  possessed.  A  com- 
manding force,  a  copious  revenue,  a  supreme  authority  in  councils, 
were  not  sought,  as  by  the  crowd  of  kings,  for  the  enjoyment  of 
selfish  vanity  and  covetousness,  but  as  the  only  sure  instruments  of 
success  in  his  high  calling  in  the  race  of  heroic  enterprise  which 
Providence  had  appointed  for  the  elect  champion  of  civil  and  reli- 
gious liberty.  We  can  hardly  wonder  that  he  should  not  quite 
render  justice  to  the  motives  of  those  who  seemed  to  impede  his 
strenuous  energies ;  that  he  should  resent  as  ingratitude  those  pre- 
cautions against  abuse  of  power  by  him,  the  recent  deliverer  of  the 
nation,  which  it  had  never  called  for  against  those  who  had  sought 
to  enslave  it. 

But,  reasonable  as  this  apology  may  be,  it  was  still  an  unhappy 
error  of  William  that  he  did  not  sufficiently  weigh  the  circumstances 
which  had  elevated  him  to  the  English  throne,  and  the  alteration 
they  had  inevitably  made  in  the  relations  between  the  crown  and 
the  parliament.  It  was  certainly  not  for  the  sake  of  replacing 
James' by  William,  with  equal  powers  of  doing  injury,  that  the 
purest  and  wisest  patriots  engaged  in  that  cause,  but  as  the  sole 
means  of  making  ajoyal  government  permanently  ^compatible  with 
freedom  and  justice.  The  bill  of  rights  had  pretended  to  do  nothing 
more  than  stigmatise  some  recent  proceedings:  were  the  repre- 
sentatives of  the  nation  to  stop  short  of  other  measures  because  they 
seemed  novel  and  restrictive  of  the  crown's  authority,  when  for  the 
want  of  them  the  crown's  authority  had  nearly  freed  itself  from  all 
'riction  ?    Such  was  their  true  motive  for  limiting  the  revenue, 
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and  such  the  ample  justification  of  those  important  statutes  enacted 
in  the  course  of  this  reign,  which  the  king,  unfortunately  for  his 
reputation  and  peace  of  mind,  too  jealously  resisted. 

§  12.  It  is  by  no  means  unusnal  to  find  mention  of  a  common* 
wealth  or  republican  party,  as  if  it  existed  in  some  force  at  the  time 
of  the  Revolution,  and  tKroughout  the  reign  of  William  III. ;  nay, 
some  writers,  such  as  Hume,  Dalrymple,  and  Somerville,  have,  by 
putting  them  in  a  sort  of  balance  against  the  Jacobites,  as  the 
extremes  of  the  whig  and  tory  factions,  endeavoured  to  persuade  us 
that  the  one  was  as  substantial  and  united  a  body  as  the  other.    It 
may,  however,  be  confidently  asserted  that  no  republican  party  had 
any  existence,  if  by  that  word  we  are  to  understand  a  set  of  men 
whose  object  was  the  abolition  of  our  limited  monarchy.    There 
might  imquestionably  be  persons,  especially  among  the  independent 
sect,  who  cherished  the  memory  of  what  they  called  the  good  old 
cause,  and  thought  civil  liberty  irreconcilable  with  any  form  of 
regal  government.    But  these  were  too  inconsiderable,  and  too  far 
removed  from  political  influence,  to  deserve  the  appellation  of  a 
party.    I  believe  it  would  be  difficult  to  name  five  individuals  to 
whom  even  a  speculative  preference  of  a  commonwealth  may  with 
probability  be  ascribed.   Were  it  otherwise,  the  numerous  pamphlets 
of  this  period  would  bear  witness  to  their  activity.    Yet,  with  the 
exception  perhaps  of  one  or  two,  and  those  rather  equivocal,  we 
should  search,  I  suspect,  the  collections  of  that  time  in  vain  for  any 
manifestations  of  a  republican  spirit.    If  indeed  an  ardent  zeal  to  see 
the  prerogative  effectually  restrained,  to  vindicate  that  high  autho- 
rity of  the  house  of  commons  over  the  executive  administration 
which  it  has  in  fact  claimed  and  exercised,  to  purify  the  house 
itself   from  corrupt  influence,  if  a  tendency  to  dwell  upon  the 
popular  origin  of  civil  society,  and  the  principles  which  Locke, 
above  other  writers,  had  brought  again  into  fashion,  be  called  repub- 
lican (as   in  a  primary  but  less  usual  sense   of  the  word  they 
may),  no  one  can  deny  that  this  spirit  eminently  characterised  the 
age  of  William  III.    And  schemes  of  reformation  emanating  from 
this  source  were  sometimes  offered  to  the  world,  trenching  more 
perhaps  on  the  established  constitution  than  either  necessity  de- 
manded or  prudence  warranted.    But  these  were  anonymous  and 
of  little  influence ;  nor  'did  they  ever  extend  to  the  absolute  sub- 
version of  the  throne. 

§  13.  William,  however,  was  very  early  led  to  imagine,  whether 
through  the  insinuations  of  lord  Nottingham,  as  Burnet  pretends,  or 
the  natural  prejudice  of  kings  against  those  who  do  not  comply  with 
them,  that  there  not  only  existed  a  republican  party,  but  that  it 
numbered  many  supporters  among  the  principal  whigs.  He  dis- 
solved the  convention  parliament,  and  gave  hid  confidence  for  some 
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time  to  the  opposite  faction.'  But  among  these  a  leal  disaffection 
to  hi3  government  prevailed  so  widely  that  he  could  with  difficulty 
select  men  sincerely  attached  to  it.  The  majority  professed  only  to 
pay  allegiance  as  to  a  sovereign  de  facto,  and  Ticdently  opposed  the 
bill  of  recognition  in  1690,  both  on  account  of  the  words  "  rightful 
and  lawful  king  **  which  it  applied  to  William,  and  of  its  declaring 
the  laws  passed  in  the  last  parliament  to  have  been  good  and  valid. 
They  had  influence  enou^  with  the  king  to  defeat  a  bill  proposed 
by  the  whigs,  by  which  an  oath  of  abjuration  of  James's  right  was 
to  be  taken  by  all  pecsons  in  trust.  It  is  by  no  means  certain  that 
even  those  who  abstained  from  all  connexion  with  James  after  his 
loss  of  the  throne  would  have  made  a  strenuous  resistance  in  case  of 
his  landing  to  recover  it.  But  we  know  that  a  large  proportion  of 
the  tories  were  engaged  in  a  confederacy  to  support  him.  Almost 
every  peer,  in  fact,  of  any  oonsideration  among  that  party,  with  the 
exception  of  lord  Nottingham,  is  implicated  by  the  secret  documents 
which  Macpherson  and  Dalrymple  have  brought  to  light ;  especially 
Godolphin,  Carmarthen  (Danby),  and  Marlborough,  the  second  at 
that  time  prime  minister  of  William  (as  he  might  justly  be  called)^ 
the  last  with  drcumstancea  of  extraordinary  and*abandoned  treachery 
towards  his  oounizy  j&a  well  as  his  allegiance.  Two  of  the  most  dis- 
tinguished whigs  (and  if  the  imputation  is  not  fully  substantiated 
against  others  by  name,  we  know  generally  that  many  were  liable 
to  it)  forfeited  a  high  name  among  their  contemporaries  in  the  eyes 
of  a  posterity  which  has  known  them  better ;  the  earl  of  Shrews- 
bury, from  that  strange  feebleness  of  soul  which  hung  like  a  spell 
upon  his  nobler  qiaalities,  and  admiral  Russell,  from  insolent  pride 
and  sullennesB  of  temper.  Both  these  were  engaged  in  the  vile  in- 
trigues of  a  faction  they  abhorred ;  but  Shrewsbury  soon  learned 
again  to  reveare  the  sovereign  he  had  contributed  to  raise,  and  with- 
drew from  the  con^bamination  of  Jacobitism.  It  does  not  a{^)ear 
that  he  betrayed  that  trust  which  William  is  said  with  extra- 
ordinary magnanimity  to  have  reposed  on  him,  after  a  fall  know- 
ledge of  his  connexion  with  the  court  of  St.  Germain.  But  Bussell, 
though  compelled  to  win  the  battle  of  La  Hogue  against  his  will, 
took  care  to  render  his  splendid  victory  as  little  advantageous  as 
possible.  The  credulity  and  almost  wilful  blindness  of  faction  is 
strongly  manifested  in  the  conduct  of  the  house  of  commons  as  to 
the  quarrel  between  tbis  commander  and  the  board  of  admiralty. 
They  chose  to  support  one  who  was  secretly  a  traitor,  because  he 
bore  the  name  of  whig,  tolerating  his  infamous  neglect  of  duty  and 
contemptible  excuses,  in  order  to  pull  down  an  honest  though  not 
very  able  minister  who  belonged  to  the  tones.    But  they  saw 

*  The  sudden  diasolntion  of  this  parliament  cost  him  the  hearts  of  those  who  had 
made  him  king. 
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clearly  that  the  king  was  betrayed,  though  mistaken,  in  this  in- 
stance, as  to  the  persons ;  and  were  right  in  concluding  that  the 
men  who  had  effected  the  Revolution  were  in  general  most  likely 
to  maintain  it ;  or,  in  the  words  of  a  committee  of  the  whole  house, 
**  That  his  majesty  be  humbly  advised,  for  the  necessary  support  of 
his  government,  to  employ  in  his  councils  and  management  of  his 
affairs  such  persons  only  whose  principles  oblige  them  to  stand  by 
him  and  his  right  against  the  late  king  James,  and  all  other  pre* 
tenders  whatsoever."  It  is  plain  from  this  and  other  votes  of  the 
commons  that  the  tories  had  lost  that  majority  which  they  seem  to 
have  held  in  the  first  session  of  this  parliament. 

§  14.  It  is  not,  however,  to  be  inferred,  from  this  extensive  com- 
bination in  favour  of  the  banished  king,  that  his  party  embraced^  the 
majority  of  the  nation,  or  that  he  could  have  been  restored  with  any 
general  testimonies  of  satisfaction.  The  friends  of  the  Bevolution 
were  still  by  far  the  more  powerful  body.  Even  the  secret  emis- 
saries of  James  confess  that  the  common  people  were  strongly  pre- 
judiced against  his  return.  The  hopes  of  that  wretched  victim  of 
his  own  bigotry  and  violence  rested  less  on  the  loyalty  of  his  former 
subjects,  or  on  their  disaffection  to  his  rival,  than  on  the  perfidious 
conspiracy  of  English  statesmen  and  admirals,  of  lords-lieutenants 
and  governors  of  towns,  and  on  so  numerous  a  French  army  as  an 
ill-defended  and  disunited  kingdom  would  be  incapable  to  resist. 
He  was  to  return,  not  as  his  brother,  alone  and  unarmed,  strong  only 
in  the  consentient  voice  of  the  nation,  but  amidst  the  bayonets  of 
30,000  French  auxiliaries.  These  were  the  pledges  of  just  and  con- 
stitutional rule  which  our  patriot  Jacobites  invoked  against  the 
despotism  of  William  III.  It  was  from  a  king  of  the  house  of 
Stuart,  from  James  IL,  from  one  thus  encircled  by  the  soldiers  of 
Louis  XIV.,  that  we  were  to  receive  the  guarantee  of  civil  and 
religious  liberty.  Happily  the  determined  love  of  arbitrary  power, 
burning  unextinguished  amidst  exile  an<l  disgi'ace,  would  not  permit 
him  to  promise,  in  any  distinct  manner,  those  securities  which  a 
large  portion  of  his  own  adherents  required.  The  Jacobite  faction 
was  divided  between  compounders  and  non-compounders :  the  one 
insisting  on  the  necessity  of  holding  forth  a  promise  of  such  new 
enactments  upon  the  king's  restoration  as  might  remove  all  jealousies 
as  to  the  rights  of  the  church  and  p<  ople  ;  the  other,  more  agreeably 
to  James's  temper,  rejecting  every  compromise  with  what  they 
called  the  republican  party  at  the  expense  of  his  ancient  prerogative. 
•In  a  declaration  which  he  issued  from  St.  Germain  in  1692  there 
was  so  little  acknowledgment  of  error,  so  few  promises  of  security, 
so  many  exceptions  from  the  amnesty  he  offered,  that  the  wiser  of 
his  partisans  in  England  were  willing  to  insinuate  that  it  was  not 
authentic.   This  declaration,  and  the  virulence  of  Jacobite  pamphlets 

Y  3 
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in  the  same  tone,  must  have  done  harm  to  his  cause.  He  published 
another  declaration  next  year  at  the  earnest  request  of  those  who 
had  seceded  to  his  side  from  that  of  the  Revolution,  in  which  he 
held  forth  more  specific  assurances  of  consenting  to  a  limitation  of 
his  prerogative.  But  no  reflecting  man  could  avoid  perceiving  that 
such  promises  wrung  from  his  distress  were  illusory  and  insincere, 
that  in  the  exultation  of  triumphant  loyalty,  even  without  the  sword 
of  the  Gaul  thrown  into  the  scale  of  despotism,  those  who  dreamed 
of  a  conditional  restoration  and  of  fresh  guarantees  for  civil  liberty 
would  find,  like  the  presbyteiians  of  1660,  that  it  became  them 
rather  to  be  anxious  about  their  own  pardon,  and  to  receive  it  as  a 
signal  boon  of  the  king's  clemency.  The  knowledge  thus  obtained 
of  ilames's  incorrigible  obstinacy  seems  gradually  to  have  convinced 
the  disaffected  that  no  hope  for  the  nation  or  for  themselves  could 
be  drawn  from  his  restoration.  His  connexions  with  the  treacherous 
counsellors  of  William  grew  weaker ;  and  even  before  the  peace  of 
Byswick  it  was  evident  that  the  aged  bigot  could  never  wield  again 
the  sceptre  he  had  thrown  away.  The  scheme  of  assassinating  our 
illustrious  sovereign,  which  some  of  James's  desperate  zealots  had 
devised  without  his  privity,  as  may  charitably  and  even  reasonably 
be  supposed,'  gave  a  fatal  blow  to  the  interests  of  that  faction.  It 
was  instantly  seen  that  the  murmurs  of  malcontent  whigs  had 
nothing  in  common  with  the  disaffection  of  Jacobites.  The  nation 
resounded  with  an  indignant  cry  against  the  atrocious  conspiracy. 
An  instrument  of  association  abjuring  the  title  of  James,  and 
pledging  the  subscribers  to  revenge  the  king*s  death  after  the  mode 
of  that  in  the  reign  of  Elizabeth,  was  generally  signed  by  both 
houses  of  parliament  and  throughout  the  kingdom.  The  adherents 
of  the  exiled  family  dwindled  into  so  powerless  a  minority  that  they 
could  make  no  sort  of  opposition  to  the  act  of  settlement,  and  did 
not  recover  an  efficient  character  as  a  party  till  towards  the  latter 
end  of  the  ensuing  reign. 

§.15.  Perhaps  the  indignation  of  parliament  against  those  who 
sought  to  bring  back  despotism  through  civil  war  and  the  murder 
of  an  heroic  sovereign  was  carried  too  far  in  the  bill  for  attainting 
sir  John  Fenwick  of  treason.  Two  witnesses  required  by  our  law 
in  a  charge  of  that  nature,  Porter  and  Groodman,  had  deposed  before 
the  grand  jury  to  Fenwick's  share  in  the  scheme  of  invasion,  though 
there  is  no  reason  to  believe  that  he  was  privy  to  the  intended 
assassination  of  the  king.  His  wife  subsequently  prevailed  on 
Goodman  to  quit  the  kingdom ;  and  thus  it  became  impossible  to 
obtain  a  conviction  in  the  course  of  law.  This  was  the  apology  for 
a  special  act  of  the  legislature,  by  which  he  suffered  the  penalties 
of  treason.  It  did  not,  like  some  other  acts  of  attainder,  inflict  a 
punishment  beyond  the  offence,  but  supplied  the  deficiency  of  lega] 
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evidence.  It  was  sustained  by  the  production  of  Goodman's  exami- 
nation before  the  privy  council,  and  by  the  evidence  of  two  grand- 
jurymen  as  to  the  deposition  he  had  made  on  oath  before  them,  and 
on  which  they  had  found  the  bill  of  indictment.  It  was  also 
shown  that  he  had  been  tampered  with  by  lady  Mary  Fen  wick  to 
leave  the  kingdom.  This  was  undoubtedly  as  good  secondary 
evidence  as  can  well  be  imagined;  and,  though  in  criminal  cases 
such  evidence  is  not  admissible  by  courts  of  law',  it  was  plausibly 
urged  that  the  legislature  might  prevent  Penwick  from  taking 
advantage  of  his  own  underhand  management,  without  transgressing 
the  moral  rules  of  justice,  or  even  setting  the  dangerous  precedent 
of  punishing  treason  upon  a  single  testimony.  Yet,  upon  the 
whole,  the  importance  of  adhering  to  the  stubborn  rules  of  law  in 
matters  of  treason  is  so  weighty,  and  the  difficulty  of  keeping  such 
a  body  as  the  house  of  commons  within  any  less  precise  limits  so 
manifest,  that  we  may  well  concur  with  ^ose  who  thought  sir 
John  Fenwick  much  too  inconsiderable  a  person  to  warrant  such 
an  anomaly.  The  jealous  sense  of  liberty  prevalent  in  William's 
reign  produced  a  very'  strong  opposition  to  this  bill  of  attainder :  if 
passed  in  each  house,  especially  in  the  lords,  by  a  small  majority. 
Nor,  perhaps,  would  it  have  been  carried  but  for  Fenwick's 
imprudent  disclosure,  in  order  to  save  his  life,  of  some  great  states- 
men's intrigues  with  the  late  king ;  a  disclosure  which  he  dared 
not,  or  was  not  in  a  situation  to  confirm,  but  which  rendered  him 
the  victim  of  their  fear  and  revenge.  Russell,  one  of  those  accused, 
brought  into  the  commons  the  bill  of  attainder ;  Marlborough  voted 
in  favour  of  it,  the  only  instance  wherein  he  quitted  the  tories ; 
Grodolphin  and  Bath,  with  more  humanity,  took  the  other  side ;  and 
Shrewsbury  absented  himself  from  the  house  of  lords.  It  is  now 
well  known  that  Fenwick's  discoveries  went  not  a  step  beyond  the 
truth.  Their  effect,  howevei,  was  beneficial  to  the  state;  as,  by 
displaying  a  strange  want  of  secrecy  in  the  court  of  St.  Germains, 
Fenwick  never  having  had  any  direct  communication  with  those 
he  accused,  it  caused  Godolphin  and  Marlborough  to  break  off  their 
dangerous  course  of  perfidy. 

§  16.  Amidst  these  scenes  of  dissension  and  disaffection,  and 
amidst  the  public  losses  and  decline  which  aggravated  them,  we 
have  scarce  any  object  to  contemplate  with  pleasure  but  the  mag- 
nanimous and  unconquerable  soul  of  William.  Mistaken  in  some 
parts  of  his  domestic  policy,  unsuited  by  some  failings  of  his 
character  for  the  English  nation,  it  is  still  to  his  superiority  in 
virtue  and  energy  over  all  her  own  natives  in  that  age  that  England 
is  indebted  for  the  preservation  of  her  honour  and  liberty ;  not  at 
the  crisis  only  of  the  Revolution,  but  through  the  difficult  period 
that  elapsed  until  the  peace  of  Ryswick.    A  war  of  nine  years, 
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generally  unfortunate,  unsatisfiactory  in  its  result,  carried  on  at  a 
cost  unknown  to  former  times,  amidst  the  decay  of  trade,  the 
exhaustion  of  resources,  the  decline,  as  there  seems  good  reason  to 
helieve,  of  population  itself,  was  the  festering  wound  that  turned 
a  people's  gratitude  into  factiousness  and  treachery.  It  was  easy 
to  excite  the  natioual  prejudices  against  campaigns  in  Flanders, 
especially  when  so  unsuccessful,  and  to  inveigh  against  the  neglect 
of  our  maritime  power.  Yet,  unless  we  could  have  been  secure 
against  invasion,  which  Louis  would  infallibly  have  attempted,  had 
not  his  whole  force  been  occupied  by  the  grand  alliance,  and  which, 
in  the  feeble  condition  of  our  navy  and  commerce,  At  one  time 
coxdd  not  have  been  impracticable,  the  defeats  of  Steenkirk  and 
Landen  might  probably  have  been  austained  at  homa  The  war 
in  1689,  and  the  great  confederacy  of  Eunope^  which  WilUam  alone 
could  animate  with  Any  steadiness  and  energy,  wei»  most  evidently 
and  undeniably  the  means  of  preserving  the  independence  of 
England.  That  dauger,  which  has  sometimes  been  in  our  country* 
men*s  .mouths  with  little  meaning,  jof  becoming  ja  province  to 
France,  was  then  close  and  actual ;  for  I  hold  the  restoration  of  the 
house  of  Stuart  to  be  but  another  expression  for  that  ignominy  and 
servitude. 

§  17.  The  expense  therefore  of  this  war  must  not  be  reckoned 
unnecessary ;  nor  must  we  censure  the  government  for  that  small 
portion  of  our  debt  which  it  was  compelled  to  entail  on  posterity.' 
It  is  to  the  honour  of  William's  administration,  and  of  his  parlia- 
ments, not  always  clear-sighted,  but  honest  and  zealous  for  the 
public  weal,  that  they  deviated  so  little  from  the  praiseworthy, 
though  sometimes  impracticable,  policy  of  providing  a  revenue 
commensurate  with  the  annual  .expenditure.  The  supplies  annually 
raised  during  the  war  were  about  five  millions,  more  than  double 
the  revenue  of  James  II.  But  a  great  decline  took  place  in  the 
produce  of  the  taxes  by  which  that  revenue  was  levied.  In  1693 
the  customs  bad  dwindled  to  less  .than  half  their  amount  before  the 
Revolution,  the  excise  duties  to  little  more  than  half.  This  rendered 
heavy  impositions  on  land  inevitable ;  a  tax  always  obnoxious,  and 
keeping  up  disaffection  in  the  most  powerful  class  of  the  com- 
munity. The  first  land-tax  was  imposed  in  1690,  at  the  rate  of 
three  shillings  in  the  pound  on  the  rental ;  and  it  continued  ever 
afterwards  to  be  annually  granted,  at  different  rates,  but  commonly 
at  four  shillings  in  the  pound,  till  it  was  made  perpetual  in  1798. 
A  tax  of  twenty  per  cent,  might  well  seem  grievous;   and  the 

8  The  debt  at  the  king's  death  amounted  lution»  being  a  part  of  the  money  of  which 

to  16,394,7022.,  of  which  above  three  mil-  Charles  II.  had  robbed  the  public  creditor 

lions  were  to  expire  in  1710.    Of  this  sum  by  shutting  up  the  exchequer. 
«64,2e3i.  was  incurred  before  the  Bevo- 
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notorious  inequality  of  the  assessment  in  different  counties  tended 
rather  to  aggravate  the  burthen  upon  those  whose  contribution  was 
the  fairest.  Fresh  schemes  of  finance  were  devised,  and,  on  the 
whole,  patiently  borne  by  a  jaded  people.  The  Bank  of  England 
rose  imder  the  auspices  of  the  whig  party,  and  materially  relieved 
the  immediate  exigencies  of  the  government,  while  it  palliated  the 
general  distress  by  disoounting  bills  and  lending  money  at  an  easier 
rate  of  interest.  ■  Yet  its  notes  were  depreciated  by  twenty  per  cent, 
in  exchange  for  silver;  and  exchequer  tallies  at  least  twice  as 
mueh,  till  they  were  funded  at  an  interest  of  eight  per  cent.  But 
these  resources  generally  .falling  v^ry  short  of  calculation,  and  being 
anticipated  at  such  an  exorbitant  discount,  a  constantly  increasing 
deficiency  arose ;  and  public  credit  sunk  so  low,  that  about  the 
year  1696  it  was  hardly  possible  to  pay  the  fleet  and  army  from 
month  to  month,  and  a  total  bankruptcy  seemed  near  at  hand. 
These  distresses  again  were  enhanced  by  the  depreciation  of  the 
circulating  coin,  and  by  the  bold  remedy  of  a  r&-coinage,  which 
made  the  immediate  stagnation  of  commerce  more  complete.  The 
mere  operation  of  exchanging  the  worn  silver  coin  for  the  new, 
which  Mr.  Montague  had  the  eourage  to  do  without  lowering  the 
standard,  cost  the  government  two  millions  and  a  half.  Certainly 
the  vessel  of  our  commonwealth  has  never  been  so  close  to  ship- 
wreck as  in  this  period;  we  have  seen  the  storm  raging  in  still 
greater  terror  round  our  heads,  but  with  far  stouter  planks  and 
tougher  cables  to  confront  and  ride  through  it. 

Those  who  accused  William  of  neglecting  the  maritime  force  of 
England,  knew  little  what  they  said,  or  cared  little  about  its  truth. 
A  soldier,  and  a  native  of  Holland,  he  naturally  looked  to  the 
Spanish  Netherlands  as  the  the^re  on  which  the  battle  of  France 
and  Europe  was  to  be  fought.  It  was  by  the  possession  of  that 
country  and  its  chief  fortresses  that  Louis  aspired  to  hold  Holland 
in  vassalage,  to  menace  the  coasts  of  England,  and  to  keep  the 
Empire  under  his  infiuence.  Meanwhile  the  naval  annals  of  this 
war  added  much  to  our  renown;  Bussell,  glorious  in  his  own 
despite  at  La  Hogue,  Eooke,  and  Shovel  kept  up  the  honour  of  the 
English  flag.  After  that  great  victory  the  enemy  never  encountered 
us  in  battle ;  and  the  wintering  of  the  fleet  at  Cadiz  in  1694,  a 
measure  determined  on  by  William's  energetic  mind,  against  the 
advice  of  his  ministers,  and  in  spite  of  the  fretful  insolence  of  the 
admiral,  gave  us  so  decided  a  pre-eminence  both  in  the  Atlantic 
and  Mediterranean  seas,  that  it  is  hard  to  say  what  more  could 
have  been  achieved  by  the  most  exclusive  attention  to  the  navy. 

§  18.  The  treaty  of  Ryswick  was  concluded  on  at  least  as  fair 
terms  as  almost  perpetual  ill  fortune  could  warrant  us  to  expect. 
It  compelled  Louis  XIV.  _to  recognise  the  king's  title,  and  thus 
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both  humbled  the  court  of  St.  Gtermains,  and  put  an  end  for  several 
years  to  its  intrigues.  It  extinguished,  or  rather  the  war  itself  bad 
extinguished,  one  of  the  bold  hopes  of  the  French  court,  the  scheme 
of  procuring  the  election  of  the  dauphin  to  the  Empire.  It  gave  at 
least  a  breathing-time  to  Europe,  so  long  as  the  feeble  lamp  of 
Charles  II. *s  life  should  continue  to  glimmer,  during  which  the 
fate  of  his  vast  succession  might  possibly  be  regulated  without 
injury  to  the  liberties  of  Europe.^  But  to  those  who  looked  with 
the  king's  eyes  on  the  prospects  of  the  continent,  this  pacification 
could  appear  nothing  else  than  a  preliminary  armistice  of  vigilance 
and  preparation.  Ue  knew  that  the  Spanish  dominions,  or  at  least 
as  large  a  portion  of  them  as  could  be  grasped  by  a  powerful  arm, 
had  been  for  more  than  thirty  years  the  object  of  Louis  XIY.  The 
queen's  renunciation  of  her  right  of  succession  was  invalid  in  the 
jurisprudence  of  his  court.  By  the  queen  of  France's  death,  her 
claim  upon  the  inheritance  of  Spain  had  devolved  upon  the  dauphin ; 
so  that  ultimately,  and  virtually  in  the  first  instance,  the  two  great 
monarchies  would  be  consolidated,  and  a  single  will  would  direct 
a  force  much  more  than  equal  to  all  the  rest  of  Europe.  If  we 
admit  that  every  little  oscillation  in  the  balance  of  power  has 
sometimes  been  too  minutely  regarded  by  English  statesmen,  it 
would  be  absurd  to  contend  that  such  a  subversion  of  it  as  the 
union  of  France  and  Spain  imder  one  head  did  not  most  seriously 
threaten  both  the  independence  of  England  and  Holland. 

§  19.  The  house  of  commons  which  sat  at  the  conclusion  of  tbe 
treaty  of  Ryswick,  chiefly  composed  of  whigs,  and  having  zealously 
co-operated  in  the  prosecution  of  the  late  war,  could  not  be  sup- 
posed lukewarm  in  the  cause  of  liberty,  or  indifferent  to  the 
aggrandizement  of  France.  But  the  nation's  exhausted  state 
seemed  to  demand  an  intermission  of  its  burthens,  and  revived  tbe 
natural  and  laudable  disposition  to  frugality  which  had  characterised 
in  all  former  times  an  English  parliament.  The  arrears  of  the  war, 
joined  to  loans  made  during  its  progress,  left  a  debt  of  about  seven- 
teen millions,  which  excited  much  inquietude,  and  evidently  could 
not  be  discharged  but  by  steady  retrenchment  and  uninterrupted 
peace.  But,  besides  this,  a  reluctance  to  see  a  standing  army 
established  prevailed  among  the  great  majority  both  of  whigs  and 
tories.  It  was  unknown  to  their  ancestors — this  was  enough  for 
one  party;  it  was  dangerous  to  liberty — this  alarmed  the  other. 
It  was  not  sufficiently  remembered  that  the  bill  of  rights,  the 
annual  mutiny  bill,  the  necessity  of  annual  votes  of  supply  for  the 

*  The  i>eace  of  Ryswick  was  absolutely  carried  on  the  war,  bnt  hecavse  public  credit 

necessary,  not  only  on  account  of  the  de-  in  England  was  almost  annihilated,  and  it 

fection  of  the  duke  of  Savoy,  and  the  was  hardly  possible  to  pay  the  army, 
manifest  disadvantage  with.which  the  allies 
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maintenance  of  a  regular  army,  besides,  what  was  far  more  than  all, 
the  publicity  of  all  acts  of  government,  and  the  strong  spirit  of 
liberty  burning  in  the  people,  had  materially  diminished  a  danger 
which  it  would  not  be  safe  entirely  to  contemn. 

Such,  however,  was  the  influence  of  what  may  be  called  the  con- 
stitutional antipathy  of  the  English  in  that  age  to  a  regular  army, 
that  the  commons,  in  the  first  session  after  the  peace,  voted  that  all 
troops  raised  since  1680  should  be  disbanded,  reducing  the  forces  to 
about  7000  men,  which  they  were  with  difficulty  prevailed  upon 
to  augment  to  10,000.  They  resolved  at  the  same  time  that,  "  in 
a  just  sense  and  acknowledgment  of  what  great  things  his  majesty 
has  done  for  these  kingdoms,  a  sum  not  exceeding  700,000Z.  be 
granted  to  his  majesty  during  his  life  for  the  support  of  the  civil 
list."  So  ample  a  gift  from  an  impoverished  nation  is  the  strongest 
testimony  of  their  affection  to  the  king.  But  he  was  justly  dis- 
appointed by  the  former  vote,  which,  in  the  hazardous  condition  of 
Europe,  prevented  this  country  from  wearing  a  countenance  of  pi^e- 
paration,  more  likely  to  avert  than  to  bring  on  a  second  conflict.  He 
permitted  himself,  however,  to  carry  this  resentment  too  far,  and 
lost  sight  of  that  subordination  to  the  law  which  is  the  duty  of  an 
English  sovereign,  when  he  evaded  compliance  with  this  resolution 
of  the  commons,  and  took  on  himself  the  unconstitutional  respon- 
sibility of  leaving  sealed  orders,  when  he  went  to  Holland,  that 
16,000  men  should  be  kept  up,  without  the  knowledge  of  his 
ministers,  which  they  as  unconstitutionally  obeyed.  In  the  next 
session,  a  new  parliament  having  been  elected  full  of  men  strongly 
imbued  with  what  the  courtiers  styled  commonwealth  principles,  or 
an  extreme  jealousy  of  royal  power,  it  was  found  impossible  to  resist 
a  diminution  of  the  army  to  7000  troops.  These  too  were  voted  to 
be  natives  of  the  British  dominions;  and  the  king  incurred  the 
severest  mortification  of  his  reign  in  the  necessity  of  sending  back 
his  regiments  of  Dutch  guards  and  French  refugees.  The  foreign 
troops  were  too  numerous,  and  it  would  have  been  politic  to  con- 
ciliate the  nationality  of  the  multitude  by  reducing  their  number ; 
yet  they  had  claims  which  a  grateful  and  generous  people  should 
not  have  forgotten  :  they  were  many  of  them  the  chivalry  of  pro- 
testantism, the  Huguenot  gentlemen  who  had  lost  all  but  their 
swords  in  a  cause  which  we  deemed  our  own ;  they  were  the  men 
who  had  terrified  James  from  Whitehall,  and  brought  about  a 
deliverance  which,  to  speak  plainly,  we  had  neither  sense  nor  courage 
to  achieve  for  ourselves,  or  which  at  least  we  could  never  have 
achieved  without  enduring  the  convulsive  throes  of  anarchy. 

§  20.  There  is,  if  not  more  apology  for  the  conduct  of  the  com- 
mons, yet  more  to  censure  on  the  king's  side,  in  another  scene  of 
humiliation  which  he  passed  through  in  the  business  of  the  Irish 
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forfeitures.  These  confiscations  of  the  property  of  those  who  had 
fought  on  the  side  of  James,  though,  in  a  legal  sense,  at  the  crown's 
disposal,  ought  undouhtedly  to  have  heen  applied  to  the  puhlic 
service.  It  was  the  intention  of  parliament  that  two-thirds  at  least 
of  these  estates  should  he  sold  for  that  purpose ;  and  William  had, 
in  answer  to  an  address  (Jan.  1690),  promised  to  make  no  grant  of 
them  till  the  matter  should  he  considered  in  the  ensuing  session. 
Several  hills  were  hrought  in  to  cany  the  original  resolutions  into 
effect,  hut,  prohahly  through  the  influence  of  government,  they 
always  fell  to  the  ground  in  one  or  other  house  of  parliament.  Mean- 
while the  king  granted  away  the  whole  of  these  forfeitures,  ahout  a 
million  of  acres,  with  a  culpahle  profuseness,  to  the  enriching  of  his 
personal  favourites,  such  as  the  earl  of  Portland  and  the  countess  of 
Orkney.  Tet,  as  thiti  had  heen  done  in  the  exercise  of  a  lawful 
prer(^ative,  it  is  not  easy  to  justify  the  act  of  resumption  passed  in 
1699.  The  precedents  for  resumption  of  grants  were  obsolete,  and 
from  bad  times.  It  was  screed  on  all  handa  that  the  royal  domain 
is  not  inalienable ;  if  this  were  a  mischief,  as  could  not  perhaps  he 
doubted,  it  was  one  that  the  legislature  had  permitted  with  open 
eyes  till  there  was  nothing  left  to  be  alienated. 

But,  even  if  the  resumption  of  William's  Irish  grants  could  be 
reckoned  defensible,  there  can  be  no  doubt  that  the  mode  adopted 
by  the  commons,  of  tacking,  as  it  was  called,  the  provisions  for  this 
purpose  to  a  money-bill,  so  as  to  render  it  impossible  for  the  lords 
even  to  modify  them  without  depriving  the  king  of  his  supply, 
tended  to  subvert  the  constitution  and  annihilate  the  rights  of  a 
co-equal  house  of  parliament.  This  most  reprehensible  device, 
though  not  an  unnatural  consequence  of  their  pretended  right  to  an 
exclusive  concern  in  money-bills,  bad  been  employed  in  a  former 
instance  during  this  reign.  They  were  again  successful  on  this 
occasion  ;  the  lords  receded  from  their  amendments,  and  passed  the 
bill  at  the  king's  desire,  who  perceived  that  the  fury  of  the  commons 
was  tending  to  a  terrible  convulsion.  But  the  precedent  was  infinitely 
dangerous  to  their  legislative  power.  If  the  commons,  after  some 
more  attempts  of  the  same  nature,  desisted  from  so  unjust  an 
encroachment,  it  must  be  attributed  to  that  which  has  been  the 
great  preservative  of  the  equilibrium  in  our  govenmient,  the  public 
voice  of  a  reflecting  people,  averse  to  manifest  innovation,  and  soon 
offended  by  the  intemperance  of  factions. 

§  21.  The  essential  change  which  the  fall  of  the  old  dynasty  had 
wrought  in  our  constitution  displayed  itself  in  such  a  vigorous 
spirit  of  inquiry  and  interference  of  parliament  with  all  the  course 
of  government  as,  if  not  absolutely  new,  was  more  uncontested  and 
more  effectual  than  before  thie  Revolution.  The  commons  indeed 
*'Mer  Charles  II.  had  not  wholly  lost  sight  of  the  precedents  which 
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the  long  parliament  had  established  for  them ;  though  with  con- 
tinual resistance  from  the  court,'  in  which  their  right  of  examination 
was  by  no  means  admitted.  But  the  tories  throughout  the  reign  of 
William  evinced  a  departure  from  the  ancient  principles  of  their 
faction  in  nothing  more  than  in  asserting  to  the  fullest  extent 
the  powers  and  privileges  of  the  commons ;  and,  in  the  coalition 
they  formed  with  the  malcontent  whigs,  if  the  men  of  liberty 
adopted  the  nickname  of  the  men  of  prer(^ative,  the  latter  did  not 
less  take  up  the  maxims  and  feelings  of  the  former.  The  bad  suc- 
cess and  suspected  management  of  pubHc  a£fairs  co-operated  with 
the  strong  spirit  of  party  to  establish  this  important  accession  of 
authority  to  the  house  of  commons.  In  June  1689  a  special  com- 
mittee was  appointed  to  inquire  into  the  miscarriages  of  the  war  in 
Ireland,  especially  as  to  the  delay  in  relieving  Londonderry.  A 
similar  committee  was  appointed  in  the  lords.  The  former  reported 
severely  against  colonel  Lundy,  governor  of  that  city;  and  the 
house  addressed  the  king  that  he  might  be  sent  over  to  be  tried  for 
the  treasons  laid  to  his  charge.  I  do  not  think  there  is  any  earlier 
precedent  in  the  Journals  for  so  specific  an  inquiry  into  the  conduct 
of  a  public  officer,  especially  one  in  military  command.  It  marks, 
therefore,  very  distinctly  the  change  of  spirit  which  I  have  so  fre- 
quently mentioned.  No  courtier  has  ever  since  ventured  to  deny 
this  general  right  of  inquiry,  though  it  is  a  frequent  practice  to  elude 
it.  The  right  to  inquire  draws  with  it  the  necessary  means,  the 
examination  of  witnesses,  records,  papers,  enforced  by  the  strong 
arm  of  parliamentary  privilege.  In  one  respect  alone  these  powers 
have  fallen  rather  short ;  the  commons  do  not  administer  an  oath ; 
and  having  neglected  to  claim  this  authority  in  the  irregular  times 
when  they  could  make  a  privilege  by  a  vote,  they  would  now 
perhaps  find  difficulty  in  obtaining  it  by  consent  of  the  house  of 
peers.  They  renewed  this  committee  for  inquiring  into  the  mis- 
carriages of  the  war  in  the  next  session.  They  went  very  fully  into 
the  dispute  between  the  board .  of  admiralty  and  admiral  Eussell 
after  the  battle  of  La  Hogue ;  and  the  year  after,  investigated  the 
condnct  of  his  successors,  Eilligrew  and  Delaval,  in  the  command  of 
the  Channel  fleet.  They  went,  in  the  winter  of  1694,  into  a  very 
long  examination  of  the  admirals  and  the  orders  issued  by  the 
admiralty  during  the  preceding  year;  and  then  voted  that  the 
sending  the  fleet  to  the  Mediterranean,  and  the  continuing  it  there 
this  winter,  has  been  to  the  honour  and  interest  of  his  majesty  and 
his  kingdoms.  But  it  is  hardly  worth  while  to  enumerate  later 
Instances  of  exercising  a  right  which  had  become  indisputable,  and, 
even  before  it  rested  on  the  basis  of  prudent,  could  not  reasonably 
be  denied  to  those  who  might  advise,  remonstrate,  and  impeach. 
§  22.  The  general  unpopularity  of  William's  administration,  and 
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more  particularly  the  reduction  of  tlie  foroes,  afford  an  ample  justifi- 
cation for  the  two  treaties  of  partition,  which  the  tory  faction,  with 
scandalous  injustice  and  inconsistency,  turned  to  his  reproach.  No 
one  could  deny  that  the  aggrandisement  of  France  hy  both  of  these 
treaties  was  of  serious  consequence.  But,  according  to  English 
interests,  the  first  object  was  to  secure  the  Spanish  Netherlands 
from  becoming  provinces  of  that  power ;  the  next  to  maintain  the 
real  independence  of  Spain  and  the  Indies.  Italy  was  but  the  last 
in  order ;  and  though  the  possession  of  Naples  and  Sicily,  with  the 
ports  0}  Tuscany,  as  stipulated  in  the  treaty  of  partition,  would  have 
rendered  France  absolute  mistress  of  that  whole  country  and  of  the 
Mediterranean  sea,  and  essentially  changed  the  balance  of  Europe,  it 
was  yet  more  tolerable  than  the  acquisition  of  the  whole  monarchy  in 
the  name  of  a  Bourbon  prince,  which  the  opening  of  the  succession 
without  previous  arrangement  was  likely  to  produce.  They  at  least 
who  shrunk  from  the  thought  of  another  war,  and  studiously 
depreciated  the  value  of  continental  alliances,  were  the  last  who 
ought  to  have  exclaimed  against  a  treaty  which  had  been  ratified 
as  the  sole  means  of  giving  us  something  like  security  without  the 
cost  of  fighting  for  it.  Nothing,  therefore,  could  be  more  unreason- 
able than  the  clamour  of  a  tory  house  of  commons  in  1701  (for  the 
malcontent  whigs  were  now  so  consolidated  with  the  tories  as  in 
general  to  bear  their  name)  against  the  partition  treaties ;  nothing 
more  unfair  than  the  impeachment  of  the  four  lords,  Portland,- 
Orford,  Somers,  and  Halifax,  on  that  account.  But  we  must  at  the 
same  time  remark  that  it  is  more  easy  to  vindicate  the  partition 
treaties  themselves,  than  to  reconcile  the  conduct  of  the  king  and 
of  some  others  with  the  principles  established  in  our  constitution. 
William  had  taken  these  important  negotiations  wholly  into  his 
own  hands,  not  even  communicating  them  to  any  of  his  Ifnglish 
ministers,  except  lord  Jersey,  until  his  resolution  was  finally  settled* 
Lord  Somers,  as  chancellor,  had  put  the  great  seal  to  blank  powers, 
as  a  legal  authority  to  the  n^otiators ;  which  evidently  could  not 
be  valid,  imless  on  the  dangerous  principle  that  the  seal  is  con- 
clusive against  all  exception.  He  had  also  sealed  the  ratification  of 
the  treaty,  thoua;h  not  consulted  upon  it,  and  though  he  seems  to 
have  had  objections  to  some  of  the  terms ;  and  in  both  instances  he 
set  up  the  king's  command  as  a  sufficient  defence.  The  exclusion 
of  all  those  whom,  whether  called  privy  or  cabinet  councillors,  the 
nation  holds  responsible  for  its  safety,  from  this  great  negotiation, 
tended  to  throw  back  the  whole  executive  government  into  the 
single  will  of  the  sovereign,  and  ought  to  have  exasperated  the  house 
of.  commons  far  more  than  the  actual  treaties  of  partition,  which 
may  probably  have  been  the  safest  choice  in  a  most  perilous  condi- 
tion of  Europe.  The  impeachments,  however,  were  in  most  respects 
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BO  ill  substantiated  by  proof,  that  they  have  generally  been  reckoned 
a  disgraceful  instance  of  party  spirit. 

§  23.  The  whigs,  such  of  them  at  least  as  continued  to  hold  that 
name  in  honour,  soon  forgave  the  mistakes  and  failings  of  their 
great  deliverer;  and  indeed  a  high  regard  for  the  memory  of 
William  III.  may  justly  be  reckoned  one  of  the  tests  by  which 
genuine  whiggism,  as  opposed  both  to  tory  and  republican  principles, 
has  always  been  recognised.  By  the  opposite  party  he  was  ran- 
corously  hated;  and  their  malignant  calumnies  still  sully  the 
stream  of  history.  Let  us  leave  such  as  prefer  Charles  I.  to 
William  III.  in  the  enjoyment  of  prejudices  which  are  not  likely 
to  be  overcome  by  argument.  But  it  must  ever  be  an  honour  to 
the  English  crown  that  it  has  been  worn  by  so  great  a  man.  Com- 
pared with  him,  the  statesmen  who  surrounded  his  throne,  the 
Sunderlands,  Godolphins,  and  Shrewsburys,  even  the  Somerses  and 
Montagues,  sink  into  insignificance.  He  was  in  truth  too  great, 
not  for  the  times  wherein  he'  was  called  to  action,  but  for  the 
peculiar  condition  of  a  king  of  England  after  the  Revolution ;  and 
as  he  was  the  last  sovereign  of  this  country  whose  understanding 
and  energy  of  character  have  been  very  distinguished,  so  was  he 
the  last  who  has  encountered  the  resistance  of  his  parliament,  or 
stood  apart  and  undisguised  in  the  maintenance  of  his  own  preroga- 
tive. His  reign  is  no  doubt  one  of  the  most  important  in  our 
constitutional  history,  both  on  account  of  its  general  character, 
which  I  have  slightly  sketched,  and  of  those  beneficial  alterations 
in  our  law  to  which  it  gave  rise.  These  now  call  for  our 
attention. 

§  24.  The  enormous  duration  of-  seventeen  years,  for  which 
Charles  II.  protracted  his  second  parliament,  turned  the  thoughts  of 
all  who  desired  improvements  in  the  constitution  towards  some 
limitation  on  a  prerogative  which  had  not  hitherto  been  thus 
abused.  The  term  of  three  years  appeared  sufficient  to  establish  a 
control  of  the  electoral  over  the  representative  body,  without  re- 
curring to  the  ancient  but  inconvenient  scheme  of  annual  parlia- 
ments, which  men  enamoured  of  a  still  more  popular  form  of 
government  than  our  own  were  eager  to  recommend.  A  bill  for 
this  purpose  was  brought  into  the  house  of  lords  in  December,  1689, 
but  lost  by  the  prorogation.  It  passed  both  houses  early  in  1 693, 
the  whigs  generally  supporting,  and  the  tories  opposing  it ;  but  on 
this,  as  on  many  other  great  questions  of  this  reign,  the  two  parties 
were  not  so  regularly  arrayed  against  each  other  as  on  points  of  a 
more  personal  nature.  To  this  bill  the  king  refused  his  assent :  an 
exercise  of  prerogative  whi(jh  no  ordinary  circumstances  can  reconcile 
either  with  prudence  or  with  a  constitutional  administration  of 
government,  but  which  was  too  common  in  this  reign.    But  the 
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commoDS,  as  it  was  easy  lo  foresee,  ^d  not  abandon  so  important  a 
measure ;  a  similar  bill  received  the  royal  assent  in  November,  1694. 
By  the  triennial  bill  it  was  simply  provided  that  every  parliament 
should  cease  and  determine  within  three  years  from  its  meeting. 
The  clause  contained  in  the  act  of  Charles  II.  against  the  inter- 
mission of  parliaments  for  more  than  three  years  is  repeated ;  but 
it  was  not  thought  necessary  to  revive  the  somewhat  violent  and 
perhaps  impracticable  provisions  by  whdch  the  act  of  1641  had 
secured  their  meeting ;  it  being  evident  that  even  annual  sessions 
might  now  be  relied  upon  as  indispensable  to  the  machine  of  govern- 
ment. 

This  annual  assembly  of  parliament  was  rendered  necessary,  in 
the  first  place,  by  the  strict  appropriation  of  the  revenue  according 
to  votes  of  supply.  It  was  secured,  next,  by  passing  the  mutiny 
bill,  under  which  the  army  is  held  together,  and  subjected  to 
military  discipline,  for  a  short  term,  seldom  or  never  exceeding 
twelve  months.  These  ace  the  two  effectual  securities  against 
military  power :  that  no  pay  can  be  issued  to  the  troops  without 
a  previous  authorisation  by  the  comnions  in  a  committee  of  supply, 
and  by  both  houses  in  an  act  of  appropriation ;  and  that  no  officer 
or  soldier  can  be  punished  for  disobedience,  nor  any  court-martial 
held,  without  the  annual  re-enactment  of  the  mutiny  bill.  Thus 
it  is  strictly  true  that,  if  the  king  were  not  to  summon  parliament 
eveiy  year,  his  army  would  cease  to  have  a  legal  existence ;  and  the 
refusal  of  either  house  to  concur  in  the  mutiny  bill  would  at  onoe 
wrest  the  sword  out  of  his  grasp.  By  the  bill  of  rights  it  is  declared 
unlawful  to  keep  any  forces  in  time  of  peace  without  consent  of 
parliament  This  consent,  by  an  invariable  and  wholesome  usage, 
is  given  only  from  year  to  year :  and  its  necessity  may  be  considered 
perhaps  the  most  powerful  of  those  causes  which  have  transferred 
so  much  even  of  the  executive  power  into  the  management  of  the 
two  houses  of  parliament. 

§  25.  The  reign  of  William  is  also  distinguished  by  the  provisions 
introduced  into  our  law  for  the  security  of  the  subject  i^sainst 
iniquitous  condemnations  on  the  charge  of  high  treason,  aiMl  in- 
tended to  perfect  those  of  earlier  times,  which  had  proved  insufficient 
against  the  partiality  of  judges.' 

A  bill  for  regulating  trials  upon  charges  of  high  treason  passed 
the  commons  with  slight  resistance  from  the  crown  lawyers  in  1691. 
The  lords  introduced  a  provision  in  their  own  favour,  that,  upon  the 
trial  of  a  peer  in  the  court  of  the  high  steward,  all  such  as  were 
entitled  to  vote  should  be  regularly  summoned,  it  having  been  the 
practice  to  select  twenty-three  at  the  discretion  of  the  crown.    Those 

B  The  disqnisition  of  the  anthor  apon  the     from  the  beginning  Is  inserted  as  a  note  at 
history  of  our  constitatioual  law  on  treason     the  end  of  this  chapter. 
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who  wished  to  hinder .  the  hill  availed  themselves  of  the  jealousy 
which  the  commons  in  that  age  entertained  of  the  upper  house  of 
parliament,  and  persuaded  them  to  disagree  with  this  just  and 
reasonahle  amendment.  It  fell  to  the  ground,  therefore,  on  thi» 
occasion,  and,  though  more  than  once  revived  in  suhsequent  sessions, 
the  same  difference  hetween  the  two  houses  continued  to  he  insuper- 
able. In  the  new  parliament  that  met  in  1695  the  commons  had 
the  good  sense  to  recede  from  an  irrational  jealousy.  Notwith- 
standing the  reluctance  of  the  ministry,  for  which  perhaps  the  very 
dangerous  position  of  the  king's  government  furnishes  an  apology^ 
this  excellent  statute  was  enacted  as  an  additional  guarantee  (in 
such  bad  times  as  might  again  occur)  to  those  who  are  prominent 
in  their  country's  cause,  against  the  great  danger  of  false  accusers 
and  iniquitous  judges.  It  provides  that  all  persons  indicted  for 
high  treason  shall  have  a  copy  of  their  indictment  delivered  to  them 
five  days  before  their  trial,  a  period  extended  by  a  subsequent  act 
to  ten  days,  and  a  copy  of  the  panel  of  jurors  two  days  before  their 
trial ;  that  they  shall  be  allowed  to  have  their  witnesses  examined 
on  oath,  and  to  make  their  defence  by  cotinsel.  It  clears  up  any 
doubt  that  could  be  pretended  on  the  statute  of  Edward  VI.,  by 
requiring  two  witnesses,  either  both  to  the  same  overt  act,  or  the 
first  to  one,  the  second  to  another  overt  act  of  the  same  treason 
(that  is,  the  same  kind  of  treason),  unless  the  party  shall  volun- 
tarily confess  the  charge.  It  limits  prosecutions  for  treason  to  the 
term  of  three  years,  except  in  the  case  of  an  attempted  assassination 
on  the  king.  It  includes  the  contested  provision  for  the  trial  of 
peers  by  adl  who  have  a  right  to  sit  and  vote  in  parliament.  A 
later  statute,  7  Anne,  c.  21,  which  may  be  mentioned  here  as  the 
complement  of  the  former,  has  added  a  peculiar  privilege  to  the 
accused,  hardly  less  material  than  any  of  the  rest.  Ten  days  before 
the  trial;,  a  list  of  the  witnesses  intended  to  be  brought  for  proving, 
the  indictment,  with  their  professions  and  places  of  abode,  must  be 
delivered  to  the  prisoner,  along  with  the  copy  of  the  indictment. 
The  operation  of  this  clause  was  suspended  tilL  after  the  death  of 
the  pretended  prince  of  Wales. 

Notwiithstanding  a  hasty  remark  of  Burnet,  that  the  design  ©f 
this  bill  seemed  to  be  to  make  men  as  safe  in  all  treasonable 
practices  as  possible,  it  ought  to  be  considered  a  valuable  accession 
to  our  constitutional  law ;  and  no  part,  I  think,  of  either  statute 
will  be  reckoned  inexpedient,  when  we  reflect  upon  the  history  of 
all  nations,  and  more  especially  of  our  own.  The  history  of  all 
nations,  and  more  especially  of  our  own,  in  the  fresh  recollection  of 
those  who  took  a  share  in  these  acts,  teaches  us  that  false  accusers 
are  always  encouraged  by  a  bad  government,  and  may  easily  deceive 
a  good  one.     A  prompt  belief  in  the  spies  whom  they  perhaps 
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necessarily  employ,  in  the  vokintary  informera  who  dress  up 
probable  falsehoods,  is  so  natural  and  constant  in  the  offices  of 
ministers,  that  the  best  are  to  be  heard  with  suspicion  when  they 
bring  forward  such  testimony.  And,  as  men  who  are  accused  of 
conspiracy  against  a  government  are  generally  such  as  are  beyond 
question  disaffected  to  it,  the  indiscriminating  temper  of  the  pre- 
judging people  from  whom  juries  must  be  taken  is  as  much  to  be 
apprehended,  when  it  happens  to  be  favourable  to  authority,  as  that 
of  the  government  itself;  and  requires  as  much  the  best  securities, 
imperfect  as  the  best  are,  which  prudence  and  patriotism  can 
furnish  to  innocence.  That  the  prisoner's  witnesses  should  be 
examined  on  oath  will  of  course  not  be  disputed,  since  by  a  sub- 
sequent statute  that  strange  and  unjust  anomaly  in  our  criminal 
law  has  been  removed  in  all  cases  as  well  as  in  treason ;  but  the 
judges  had  sometimes  not  been  ashamed  to  point  out  to  the  jury,  in 
derogation  of  the  credit  of  those  whom  a  prisoner  called  in  his 
behalf,  that  they  were  not  speaking  under  the  same  sanction  as 
those  for  the  crown.  It  was  not  less  reasonable  that  the  defence 
should  be  conducted  by  counsel ;  since  that  excuse  which  is  often 
made  for  denying  the  assistance  of  counsel  on  charges  on  felony, 
namely,  the  moderation  of  prosecutors  and  the  humanity  of  the 
bench,  could  never  be  urged  in  those  political  accusations  wherein 
the  advocates  for  the  prosecution  contend  with  all  their  strength  for 
victory ;  and  the  impartiality  of  the  court  is  rather  praised  when 
it  is  found  than  relied  upon  beforehand."  Nor  does  there  lie, 
perhaps,  any  sufficient  objection  even  to  that  which  many  dislike, 
which  is  more  questionable  than  the  rest,  the  furnishing  a  list  of 
the  witnesses  to  the  prisoner,  when  we  set  on  the  other  side  the 
danger  of  taking  away  innocent  lives  by  the  testimony  of  suborned 
and  infamous  men,  and  remember  also  that  a  guilty  person  can 
rarely  be  ignorant  of  those  who  will  bea|^  witness  against  him ;  or 
if  he  could,  that  he  may  always  discover  those  who  have  been 
examined  before  the  grand  jury. 

The  subtlety  of  crown  lawyers  in  drawing  indictments  for  treason, 
and  sometimes  the  willingness  of  judges  to  favour  such  prosecutions, 
have  considerably  eluded  the  chief  difficulties  which  the  several 


«  The  dexterity  with  which  lord  Shaftes-  Bnt  Johnson,  in  the  Lives  of  the  Poets, 

bury  (the  author  of  the  Characteristics),  has,  through  inadvertence,  as   I  believe, 

at  that  time  in  the  house  of  commons,  given  lord  Halifax  (Montagu)  the  credit 

turned  a  momentary  confusion  which  came  of  it ;  and  some  have  since  followed  him. 

upon  him  while  speaking  on  this  bill,  As  a  complete  refutation  of  this  mistake, 

into  an  argument  for  extending  the  aid  of  it  is  sufflcient  to  say  that  Mr.  Montagu 

counsel  to  those  who  might  so  much  more  qpptaed  the  bill.    His  name  appears  as  a 

naturally  be   embarrassed  on  a  trial  for  teller  on  two  divisions,  Slst  Dec.  1891,  and 

their  lives,  is  well  known.    All  well-in-  18th  Nov.  1692. 
formed  writers  ascribe  this  to  Shaftesbury. 
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statutes  appear  to  throw  in  their  way.  The  goyemment  has  at 
least  had  no  reason  to  complain  that  the  construction  of  those  enact- 
ments has  been  too  rigid.  The  overt  acts  laid  in  the  indictment  are 
expressed  so  generally  that  they  give  sometimes  little  insight  into 
the  particular  circumstances  to  he  adduced  in  evidence ;  and,  though 
the  act  of  William  is  positive  that  no  evidence  shall  be  given  of  any 
overt  act  not  laid  in  the  indictment,  it  has  been  held  allowable,  and 
is  become  the  constant  practice,  to  bring  forward  such  evidence,  not 
as  substantive  chai^ges,  but  on  the  pretence  of  its  tending  to  prove 
certain  other  acts  specially  alleged.  The  disposition  to  extend  a 
constructive  interpretation  to  the  statute  of  Edward  III.  has  con- 
tinued to  increase ;  and  was  carried,  especially  by  chief-justice  Eyre, 
in  the  trials  of  1794,  to  a  length  at  which  we  lose  sight  altogether 
of  the  plain  meaning  of  words,  and  apparently  much  beyond  what 
Pemberton,  or  even  Jeflferies,  had  reached.  In  the  vast  mass  of 
circumstantial  testimony  which  our  modem  trials  for  high  treason 
display,  it  is  sometimes  difficult  to  discern  whether  the  great  prin- 
ciple of  our  law,  requiring  two  witnesses  to  overt  acts,  has  been 
adhered  to ;  for  certainly  it  is  not  adhered  to,  unless  such  witnesses 
depose  to  acts  of  the  prisoner  from  which  an  inference  of  his  guilt 
is  immediately  deducible.  There  can  be  no  doubt  that  state  pro- 
secutions have  long  been  conducted  with  an  urbanity  and  exterior 
moderation  unknown  to  the  age  of  the  Stuarts,  or  even  to  that  of 
William;  but  this  may  by  possibility  be  compatible  with  very 
partial  wresting  of  the  law,  and  the  substitution  of  a  sort  of  political 
reasoning  for  that  strict  interpretation  of  penal  statutes  which  the 
subject  has  a  right  to  demand.  No  confidence  in  the  general 
integrity  of  a  government,  much  less  in  that  of  its  lawyers,  least  of 
all  any  belief  in  the  guilt  of  an  accused  person,  should  beguile  us  to 
remit  that  vigilance  which  is  peculiarly  required  in  such  circum- 
stances. 

§  26.  For  this  vigilance,  and  indeed  for  almost  all  that  keeps  up 
in  us,  permanently  and  effectually,  the  spirit  of  regard  to  liberty 
and  the  public  good,  we  must  look  to  the  unshackled  and  inde- 
pendent energies  of  the  press.  In  the  reign  of  William  III.,  and 
through  the  influence  of  the  popular  principle  in  our  constitution, 
this  finally  became  free.  The  licensing  act,  suffered  to  expire  in 
1679,  was  revived  in  1685  for  seven  years.  In  1692  it  was  con- 
tinued till  the  end  of  the  session  of  1693.  Several  attempts  were 
afterwards  made  to  renew  its  operation,  which  the  less  courtly  whigs 
combined  with  the  tories  and  Jacobites  to  defeat.  Both  parties 
indeed  employed  the  press  with  great  diligence  in  this  reign.  Even 
during  the  existence  of  a  censorship,  a  host  of  unlicensed  publi- 
cations, by  the  negligence  or  connivance  of  the  officers  employed  to 
seize  them,  bore  witness  to  the  inefficacy  of-  its  restrictions.    The 


804  LIBERTY  OP  THE  PRESS.  Chap.  XV. 

bitterest  invectives  of  Jacobitism  were  circulated  in  the  first  four 
years  after  the  Revolution. 

The  liberty  of  the  press  consists,  in  a  strict  sense,  merely  in  an 
exemption  from  the  superintendence  of  a  licenser.  But  it  cannot 
be  said  to  exist  in  any  security,  or  sufficiently  for  its  principal  ends, 
where  discussions  of  a  political  or  religious  nature,  whether  general 
or  particular,  are  restrained  by  too  narrow  and  severe  limitations. 
The  law  of  libel  has  always  been'indefinite — an  evil  probably  beyond 
any  complete  remedy,  but  which  evidently  renders  the  liberty  of 
free  discussion  rather  more  precarious  in  its  exercise  than  might  be 
wished.  It  appears  to  have  been  the  received  doctrine  in  West- 
minster Hall  before  the  Revolution,  that  no  man  might  publish  a 
writing  reflecting  on  the  government,  nor  upon  the  character  or 
even  capacity  and  fitness  of  any  one  employed  in  it.  Nothing 
having  passed  to  change  the  law,  the  law  remained  as  before. 
Hence  in  the  case  of  Tutchin,  it  is  laid  down  by  Holt  that  to 
possess  the  people  with  on  iU  opinion  of  the  government,  that  is,  of 
the  ministry,  is  a  libel.  And  the  attorney^generaH,  in  his  speech 
for  the  prosecution,  urges  that  there  can  be  no  reflection  on  those 
that  are  in  office  ubder  her  majesty,  but  it  must  cast  some  reflection 
on  the  queen  who  employs  them.  Yet  in  this  caae  the  censure 
upon  the  aidministration^  in  the  passages  selected  for  prosecution, 
was  merely  general  and  without  reference  to.  any  person,  upon  which 
the  counsel  for  Tutchin  vainly  relied. 

It  is  manifest  that  such  a  doctrine  was  irreconcilable  with  the 
interests  of  any  party  out  of  power,  whose  best  hope  to  regain  it  is. 
commonly  by  prepossessing  the  nation  with  a  bad  opinion  of  their 
adversaries.  Nor  would  it  have  been  possible  for  any  ministry  to 
stop  the  torrent  of  a  free  press,  under  the  secret  guidance  of  & 
powerful  faction,  by  a  few  indictments  for  libel.  They  found  it 
generally  more  expedient  and  more  agreeable  to  borrow  weapons 
from  the  same  armoury,  and  retaliate  with  unsparin<]j  invective  and 
calumny.  This  wafi^  first  practised  (first,  I  mean,  with  the  avowed 
countenance  of  government)  by  Swift,  in  the  Examiner  and  some 
of  his  other  writings.  And  both  parties  soon  went  such  lengths  in 
this  warfare,  that  it  became  tacitly  understood  that  the  public 
characters  of  statesmen  and  the  measures  of  administration  are  the 
fair  topics  of  pretty  severe  attack.^  Less  than  this,  indeed,  would 
not  have  contented  the  political  temper  of  the  nation,  gradually  and 

^  The  reign  of  Aone  was  the  era  of  tion  of  the  occasional  oonformltyUU  blew 

periodical  politics.    Gutta  cavat  lapldem,  up  a  flame  in  the  opposite  party.    Bat 

non  vi,  sed  saepe  cadendo.    We  well  know  even  then  it  was  confined  to  i>eriodlcal 

how  forcibly  this  line  describes  the  action  papers,  such   as  the    Observator  or  Re- 

of  the  regular  press.    It  did  not  begin  to  hearsal;  for  the  conunon  newspapers  were 

operate  muflh  before  1704  or  1Y05,  when  as  yet  hardly  at  all  politioaL 
^e  whigs  came  into  oflSoe,  and  the  rejec- 
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without  intermission  becoming  more  democratical,  and  more  capable, 
as  well  as  more  accustomed,  to  judge  of  its  general  interests  and  of 
those  to  whom  they  were  intrusted.  The  just  limit  between  political 
and  private  censure  has  been  far  better  drawn  in  these  later  times, 
licentious-  as  we  still  may  justly  deem  the  press,  than  in  an  age 
when  courts  of  justice  had  not  deigned  to  acknowledge,  as  they  do 
at  present,  its  theoretical  liberty.  No  writer,  except  of  the  most 
broken  reputation,  would  venture  at  this  day  on  the  malignant 
calumnies  of  Swift. 

§  27.  Meanwhile  the  judges  naturally  adhered  to  their  established 
doctrine  ;  and,  in  prosecutions  for  political  libels,  were  very  little 
inclined  to  favour  what  they  deemed  the  presumption,  if  not  the 
licentiousness  of  the  press.     They  advanced  a  little  farther  than 
their  predecessors ;  and,  eontrslry  to  the  practice  both  before  and 
after  the  Bevolution,  laid  it  down  at  length  as  an  absolute  principle, 
that  falsehood,  though  always  alleged  in  the  indictment,  was  not 
essential  to  the  guilt  of  the  libel ;  refusing  to  admit  its  truth  to  be 
pleaded,  or  given  in  evidence,  br  eVen  urged  by  way  of  mitigation 
of  punishment.     But  as  the  defendant  could  only  be  convicted  by 
the  verdict  of  a  jury,  and  jurors  both  partook  of  the  general  senti- 
ment in  favour  of  free  discussion,  and  might  in  certain  cases  have 
acquired  some  prepossessions  sis  to  the  real  truth  of  the  supposed 
libel,  which  the  court's  refusal  to  enter  upon  it  could  not  remove, 
they  were  often  reluctant  to  find  a  verdict  of  guilty ;  and  hence  arose 
by  degrees  a  sort  of  contention  which  sometimes  showed  itself  upon 
trials,  and  divided  both  the  profession  of  the  law  and  the  general 
public.    The  judges  and  lawyers,  for  the  most  part,  maintained  that 
the  province  of  the  jury  was  only  to  determine  the  fact  of  publica- 
tion ;-  and  also  whether  what  are  called  the  inuendoes  were  properly 
filled  up,  that  is,  whether  the  libel  meant  that  which  it  was  alleged 
in  the  indictment  to  mean,  not  whether  such  meaning  were  criminal 
or  innocent,  a  question  of  law  which  the  court  were  exclusively 
competent  to  decide.    That  the  jury  mi.o;ht  acquit  at  their  pleasure 
was  undeniable;  but  it  was  asserted  that 'they  would  do  so  in 
violation  of  their  oaths  and  duty,  if  they  should  reject  the  opinion 
of  the  judge  by  whom  they  were  to  be  guided  as  to  the  general  law. 
Others  of  great  name  in  our  jurisprudence,  and  the  majority  of  the 
public  at  large,  conceiving  that  this  would  throw  the  liberty  of  the 
press  altogether  into  the  hands  of  the  judges,  maintained  that  the 
jury  had  a  strict  right  to  take  the  whole  matter  into  their  con- 
sideration, and  determine  the  defendant*s  criminality  or  innocence 
according  to  the  nature  and  circumstances  of  the  publication.     This 
controversy,  which  perhaps  hardly  arose  within  the  period  to  which 
the  present  work  relates,  was  settled  by  Mr.  Fox's  libel  bill  in  1792. 
It  declares  the  right  of  the  jury  to  find  a  general  verdict  upon  the 

8'r   C.  H.  E.  z 
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whole  matter ;  and  though,  from  causes  easy  to  explain,  it  is  not 
drawn  in  the  most  intelligible  and  consistent  manner,  was  certainly 
designed  to  turn  the  defendant's  intention,  as  it  might  be  laudable 
or  innocent,  seditious  or  malignant,  into  a  matter  of  fact  for  their 
inquiry  and  decision. 

§  28.  The  Revolution  is  justly  entitled  to  honour  as  the  era  of 
religious,  in  a  far  greater  degree  than  of  civil,  liberty ;  the  privileges 
of  conscience  having  had  no  earlier  magna  charta  and  petition  of 
right  whereto  they' could  appeal  against  encroachment.  Civil,  in- 
deed, and  religious  liberty  had  appeared,  '^not  as  twin  sisters  and 
co-heirs,  but  rather  in  jealous  and  selfish  rivalry ;  it  was  in  despite 
of  the  law,  it  was  through  infringement  of  the  constitution,  by  the 
court's  connivance,  by  the  dispensing  prerogative,  by  the  declarations 
of  indulgence  under  Charles  and  James,  that  some  respite  had  been 
obtained  from  the  tyranny  which  those  who  proclaimed  their  attach- 
ment to  civil  rights  had  always  exercised  against  one  class  of 
separatists,  and  frequently  against  another. 

At  the  time  when  the  test-law  was  enacted,  chiefly  with  a  view 
against  popery,  but  seriously  affecting  the  protestant  nonconformists, 
it  was  the  intention  of  the  house  of  commons  to  afford  relief  to  the 
latter  by  relaxing  in  some  measure  the  strictness  of  the  act  of 
uniformity  in  favour  of  such  ministers  as  might  be  induced  to  con- 
form, and  by  granting  an  indulgence  of  worship  to  those  who  should 
persist  in  their  separation.     This*  bill,  however,  dropped  in  that 
session.     Several  more  attempts  at  an  union  were  devised  by  worthy 
men  of  both  parties  in  that  reign,  but  with  no  success.     It  was  the 
policy  of  the  court  to  withstand  a  comprehension  of  dissenters ;  nor 
would  the  bishops  admit  of  any  concession  worth  the  others' 
acceptance.    The  high-church  party  would  not  endure  any  mention 
of  indulgence.    In  the  parliament  of  1680  a  bill  to  relieve  protestant 
dissentei's  from  the  penalties  of  the  35th  of  Elizabeth,  the  most 
severe  act  in  force  against  them,  having  passed  both  houses,  was 
lost  off  the  table  of  the  house  of  lords  at  the  moment  that  the  king 
came  to  give  his  assent ;  an  artifice  by  which  he  evaded  the  odium 
of  an  explicit  refusal.    Meanwhile  the  nonconforming  ministers,  and 
in  many  cases  their  followers,  experienced  a  harassing  persecution 
under  the  various  penal  laws  that  oppressed  them;   the  judges, 
especially  in  the  latter  part  of  this  reign,  when  some  good  magis- 
trates were  gone,  and  still  more  the  justices  of  the  peace,  among 
whom  a  high-church  ardour  was  prevalent,  crowding  the  gaols  with 
the  pious  confessors  of  puritanism.     Under  so  rigorous  an  adminis- 
tration of  statute  law,  it  was  not  unnatural  to  take  the  shelter 
offered 'by  the  declaration  of  indulgence;  but  the  dissenters  never 
departed  from   their  ancient  abhorrence  of  popery  and   arbitrary 
power,  and  embraced  the  terms  of  reconciliation  and  alliance  which 
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the  church,  in  its  distress,  held  out  to  them.  A  scheme  of  compre- 
hension was  framed  under  the  auspices  of  archbishop  Bancroft  before 
the  Revolution.  Upon  the  completion  of  the  new  settlement  it  was 
determined,  with  the  apparent  concurrence  of  the  church,  to  grant 
an  indulgence  to  separate  conventicles ;  and  at  the  same  time,  by 
enlarging  the  terms  of  conformity,  to  bring  back  those  whose  dif- 
ferences were  not  irreconcilable  within  the  pale  of  the  Anglican 
communion. 

The  act  of  toleration  was  passed  with  little  difficulty,  though  not 
without  murmurs  of  the  bigoted  churchmen.  It  exempts  from  the 
penalties  of  existing  statutes  against  separate  conventicles,  or  ab- 
sence from  the  established  worship,  such  as  should  take  the  oath 
of  allegiance,  and  subscribe '  the  declaration  against  popery,  and 
such  ministers  of  separate  congregations  as  should  subscribe  the 
thirty-nine  articles  of  the  church  of  England,  except  three  and  part 
of  a  fourth.  It  gives  also  an  indulgence  to  quakers  without  this 
condition.  Meeting-houses  are  required  to  be  registered,  and  are 
protected  from  insult  by  a  penalty.  No  part  of  this  toleration  is 
extended  to  papists,  or  to  such  as  deny  the  Trinity.  We  may  justly 
deem  this  act  a  very  scanty  measure  of  religious  liberty,  yet  it 
proyed  more  effectual  through  the  lenient  and  liberal  policy  of  the 
eighteenth  century ;  the  subscription  to  articles  of  faith,  which  soon 
became  as  obnoxious  as  that  to  matters  of  a  more  indifferent  nature, 
having  been  practically  dispensed  with,  though  such  a,  genuine 
toleration  as  Christianity  and  philosophy  alike  demand  had  no  place 
in  our  statute-book  before  the  reign  of  George  III. 

§  29.  It  was  found  more  impracticable  to  overcome  the  prejudices 
which  stood  against  any  enlargement  of  the  basis  of  the  English 
church.  The  bill  of  comprehension,  though  nearly  such  as  had 
been  intended  by  the  primate  and  conformable  to  the  plans  so  often 
in  vain  devised  by  the  most  wise  and  moderate  churchmen,  met 
with  a  very  cold  reception.  Those  among  the  clergy  who  disliked 
the  new  settlement  of  the  crown  (and  they  were  by  far  the  greater 
part)  played  upon  the  ignorance  and  apprehensions  of  the  gentry. 
A  clause  proposed  in  the  bill  for  changing  the  oaths  of  supremacy 
and  allegiance,  in  order  to  take  away  the  necessity  of  receiving  the 
sacrament  in  the  church,  as  a  qualification  for  office,  was  rejected  by 
a  great  majority  of  the  lords,  twelve  whig  peers  protesting.  Though 
the  bill  of  comprehension  proposed  to  parliament  went  no  farther 
than  to  leave  a  few  scrupled  ceremonies  at  discretion,  and  to  admit 
presbyterian  ministers  into  the  church  without  pronouncing  on  the 
invalidity  of  their  former  ordination,  it  was  mutilated  in  passing 
through  the  upper  house ;  and  the  commons,  after  entertaining  it 
for  a  time,  substituted  an  address  to  the  king,  that  he  would  call 
the  house  of  convocatious,  "  to  be  advised  with  in  ecclesiastical 

z  2 


608  SCHISM  OF  NONJUEORS.  Chap.  XV. 

matters."   It  was  of  course  necessary  to  follow  this  recommendation. 
But  the  lower  house  of  convocation,  as  might  he  foreseen,  threw 
every  ohstacle  in  the  way  of  their  king's  enlarged  policy.    They 
chose  a  man  as  their  prolocutor  who  had  heen  forward  in  the  worst 
conduct  of  the  university  of  Oxford.    They  displayed  in  everything 
a  factious  temper,  which  held  the  very  names  of  concession  and 
conciliation  in  abhorrence.    Meanwhile  a  commission  of  divines, 
appointed  under  the  great  seal,  had  made  a  revision  of  the  liturgy, 
in  order  to  eradicate  everything  which  could  give  a  plausible  ground 
of  offence,  as  well  as  to  render  the  service  more  perfect.     Those  of 
the  high-church  faction  had  soon  seceded  from  this  commission;' 
and  its  deliberations  were  doubtless  the  more  honest  and  rational 
for  their  absence.     But,  as  the  complacence  of  parliament  towards 
ecclesiastical  authority  had  shown  that  no  legislative  measure  could 
be  forced  against  the  resistance  of  the  lower  house  of  convocation,  it 
was  not  thought  expedient  to  lay  before  that  ill-affected  body  the 
revised  liturgy  which  they  would  have  employed  as  an  engine  of 
calumny  against  the  bishops  and  the  crown.      The  scheme  of 
comprehension,  therefore,  fell  absolutely  and  finally  to  the  ground. 
§  30.  A  similar  relaxation  of  the  terms  of  conformity  would,  in 
the  reign  of  Elizabeth,  or  even  at  the  time  of  the  Savoy  conferences, 
have  brought  back  so  large  a  majority  of  dissenters  "that  the 
separation  of  the  remainder  could  not  have  afforded  any  colour  of 
alarm  to  the  most  jealous  dignitary.     Even  now  it  is  said  that  two- 
thirds  of  the  nonconformists  would  have  embraced  the  terms  of 
reunion.    But  the  motives  of  dissent  were  already  somewhat  changed, 
and  had  come  to  .turn  less  on  the  petty  scruples  of  the  elder 
puritans,  and  on  the  differences  in  ecclesiastical  discipline,  than  on 
a  dislike  to  all  subscriptions  of  faith  and  compulsory  uniformity* 
The  dissenting  ministers,  accustomed  to  independence,  and  finding 
not  unfrequently  in  the  contributions  of  their  disciples  a  better 
maintenance  than  court  favour  and  private  patronage  have  left  for 
diligence  and  piety  in  the  establishment,  do  not  seem  to  have  much 
regretted  the  fate  of  this  measure.    None  of  their  friends,  in  the 
most  favourable  times,  have  ever  made  an  attempt  to  renew  it 

A  still  more  material  reason  against  any  alteration  in  the  public 
liturgy  and  ceremonial  religion  at  that  feverish  crisis,  unless  with  a 
much  more  decided  concurrence  of  the  nation  than  could  be  obtained, 
was  the  risk  of  nourishing  the  schism  of  the  nonjurors.  ITiese  men 
went  off  from  the  church  on  grounds  merely  political,  or  at  most  on 
the  pretence  that  the  civil  power  was  incompetent  to  deprive 

s  The  words  high  and  low  chorch  are  said  I  find  *'  high-dinrdi "  named  in  a  pampbl^ 

l^Swift  in  the  Examiner  to  have  oome  in  of  the  reign  of  Charles  U.    It  is  in  the 

soon  after  the  Revolution.    And  probably  Harleian  Miscellany;  but  I  have  not  got 

•  they  were^ot  in  common  use  before.    But  any  more  dlstinct.reference. 
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bishops  of  their  ecclesiastical  jurisdiction;  to  which  none  among 
the  laity,  who  did  not  adopt  the  same  political  tenets,  were  likely 
to  pay  attention.  But  the  established  liturgy  was,  as  it  is  at 
present  in  the  eyes  of  the  great  majority,  the  distinguishing  mark 
of  the  Anglican  church ;  far  more  indeed  than  episcopal  government, 
whereof  so  little  is  known  by  the  mass  of  the  people  that  its 
abolition,  if  we  may  utter  such  a  paradox,  would  make  no  per- 
ceptible difference  in  their  religion.  Any  change,  though  for  the 
better,  would  offend  those  prejudices  of  education  and  habit  which 
it  requires  such  a  revolutionary  conmiotion  of  the  public  mind  as 
the  sixteenth  century  witnessed  to  subdue,  and  might  fill  the  Jacobite 
conventicles  with  adherents  to  the  old  church.  It  was  already  the 
policy  of  the  nonjuring  clergy  to  hold  themselves  up  in  this 
respectable  light,  and  to  treat  the  Tillotsons  and  Burnets  as  equally 
schismatic  in  discipline  and  unsound  in  theology.  Fortunately, 
however,  they  fell  into  the  snare  which  the  established  church  had 
avoided ;  and  deviating,  at  least  in  their  writings,  from  the  re- 
ceived standard  of  Anglican  orthodoxy,  into  what  the  people  saw 
with  most  jealousy,  a  sort  of  approximation  to  the  church  of  Rome, 
gave  their  opponents  an  advantage  in  controversy,  and  drew  farther 
from  that  part  of  the  .clergy  who  did  not  much  dislike  their 
political  creed.  They  were  equally  injudicious  and  neglectful  of 
the  signs  of  the  times,  when  they  promulgated  such  extravagant 
assertions  of  sacerdotal  power  as  could  not  stand  with  the  regal 
supremacy,  or  any  subordination  to  the  state.  It  was  plain,  frokH 
the  writings  of  Leslie  and  other  leaders  of  their  party,  that  the  mere 
restoration  of  the  house  of  Stuart  would  not  content  them,  without 
undoing  all  that  had  been  enacted  as  to  the  church  from  the  time 
of  Henry  YIII. ;  and  thus  the  charge  of  innovation  came  evidently 
home  to  themselves. 

§  31.  The  convention  parliament  would  have  acted  a  truly 
politic,  as  well  as  magnanimous  part,  in  extending  this  boon,  or 
rather  this  rjght,  of  religious  liberty  to  the  members  of  that 
unfortunate  church  for  whose  sake  the  late  king  had  lost  his 
throne.  It  would  have  displayed  to  mankind  that  James  had 
fallen,  not  as  a  catholic,  nor  for  seeking  to  bestow  toleration  on 
catholics,  but  as  a  violator  of  the  constitution.  William,  in  all 
things  superior  to  his  subjects,  knew  that  temporal,  and  especially 
military  fidelity,  would  be  in  almost  every  instance  proof  against 
the  seductions  of  bigotry.  The  Dutch  armies  have  always  been  in 
a  great  measure  composed  of  catholics ;  and  many  of  that  profession 
served  under  him  in  the  invasion  of  England.  His  own  judgment 
for  the  repeal  of  the  ])enal  laws  had  been  declared  even  in  the  reign 
of  James.  Ilie  danger,  if  any,  was  now  immensely  diminished ; 
and  it  appears  in  the  highest  degree  probable  that  a  genuine 
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toleration  of  their  worship,  with  no  condition  but  the  oath  of 
allegiance,  woald  have  brought  over  the  majority  of  that  church  to 
the  protestant  succession,  so  far  at  least  as  to  engage  in  no  schemes 
inimical  to  it. 

The  tories,  in  their  malignant  hatred  of  our  illustrious  monarch, 
turned  his  connivance  at  popery  into  a  theme  of  reproach.  It  was 
believed,  and  probably  with  truth,  that  he  had  made  to  his  catholic 
allies  promises  of  reLaxin°:  the  *penal  laws ;  and  the  Jacobite  intriguers 
had  the  mortification  to  find  that  William  had  his  party  at  Rome, 
as  well  as  her  exiled  confessor  of  St.  Germains.  After  the  peace  of 
Ryswick  many  priests  came  over,  and  showed  themselves  with  such 
incautious  publicity  as  alarmed  the  bigotry  of  the  house  of  commons 
and  produced  the  disgraceful  act  of  1700  {gainst  the  growth  of 
popery.  The  admitted  aim  of  this  statute  was  to  expel  the  catholic 
proprietors  of  land,  comprising  many  very  ancient  and  wealthy 
families,  by  rendering  it  necessary  for  them  to  sell  their  estates.  It 
first  offers  a  reward  of  100^.  to  any  informer  against  a  priest  exercis- 
ing his  functions,  and  adjudges  the  penalty  of  perpetual  imprison- 
ment. It  requires  every  person  educated  in  the  popish  religion,  or 
professing  the  same,  within  six  months  after  he  shall  attain  the  age 
of  eighteen  years,  to  take  the  oaths  of  allegiance  and  supremacy, 
and  subscribe  the  declaration  set  down  in  the  act  of  Charles  II. 
against  tmnsubstantiation  and  the  worship  of  saints  ;  in  default  of 
which  he  is  incapacitated,  not  only  to  purchase,  but  to  inherit  or 
take  lands  under  any  devise  or  limitation.  The  next  of  kin  being 
a  protestant  shall  enjoy  such  lands  during  his  life.'  So  unjust,  so 
unprovoked  a  persecution  is  the  disgrace  of  that,  parliament.  But 
the  spirit  of  liberty  and  tolerance  was  too  strong  for  the  tyranny  of 
the  law ;  and  this  statute  was  not  executed  according  to  its  pur- 
pose. The  catholic  landholders  neither  renounced  their  religion,  nor 
abandoned  their  inheritances.  The  judges  put  such  constructions 
upon  the  clause  of  forfeiture  as  eluded  its  efficacy ;  and,  I  believe, 
there  were  scarce  any  instances  of  a  loss  of  property  under  this  law. 
The  laws  were  perhaps  not  much  less  severe  and  sanguinary  than 
those  which  oppressed  the  protestants  of  France;  but,  in  their 
actual  administration,  what  a  contrast  between  the  government  of 
George  11.  and  Louis  XV. — between  .the  gentleness  of  an  English 
court  of  king's  bench  and  the  ferocity  of  the  parliaments  of  Aix 
and  Toulouse ! 

§  32.  The  immediate  settlement  of  the  crown  at  the  Revolution 
extended  only  to  the  descendants  of  Anne  and  of  William.  The 
former  was  at  that  time  pregnant,  and  became  in  a  few  months  the 
mother  of  a  son.    Nothing  therefore  urged  the  convention  parliament 

9  11  &  12  W.  III.  c.  4.    It  is  hardly  necessary  to  add  that  this  act  was  repealed 
"•^79. 
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to  go  any  farther  in  linilting  the  succession.  But  the  king,  in  order  to 

secure  the  elector  of  Hanover  to  the  grand  alliance,  was  desirous 

to  settle  the  reversion  of  the  crown  on  his  wife,  the  princess  Sophia, 

and  her  posterity.   A  provision  to  this  effect  was  inserted  in  the  bill 

of  rights  by  the  house  of  lords.    But  the  commons  rejected  the 

amendment  with  little  opposition ;  not,  as  Burnet  idly  insinuates, 

through  the  secret  wish  of  a  republican  party  (which  never  existed, 

or  had  no  influence)  to  let  the  monarchy  die  a  natural  death,  but 

from  a  just  sense  that  the  provision  was  unnecessary  and  might 

become  inexpedient.  During  the  life  of  the  young  duke  of  Gloucester 

the  course  of  succession  appeared  clear;    but  upon  his  untimely 

death  in  1700,  the  manifest  improbability  that  the  limitations 

already  established  could  subsist  beyond  the  lives  of  the  king 

and  princess  of  Denmark  made  it  highly  convenient   to  preclude 

intrigue,  and  cut  off  the  hopes  of  .the  Jacobites,  by  a  new  settlement 

of  the  crown  on  ^  protestant  line  of  princes.     Though  the  choice 

was  truly  free  in  the  hands  of  parliament,  and  no  pretext  of 

absolute  right  could  be  advanced  on  any  side,  there  was  no  question 

that  the  princess  Sophia  was  tl^e  fittest  object  of  the  nation's 

preference.     She  w^  iijideed  ve^y  far  removed  from  any  hereditary 

title.     Besides  the  pretended  prince  of  Wales,  and  his  sister,  whose 

legitimacy  no  one  disputed,  there  stood  in  her  way  the  duchess  of 

Savoy,  daughter  of  Henrietta  duchess  of  Orleans,  and  several  of  the 

Palatine  family.     These  last  had  abjured  the  reformed  faith,  of 

which  their  ancestors  hfid  been  the  M^renuous  assertors;  but  it 

seemed  not  improbable  that  some  ,one  might  return  to  it ;  and,  if 

all  hereditary  right  of  the  ancient  English  royal  line,  the  descendants 

of  Henry  VIL,  had  not  been  extinguished,  it  would  have  been 

necessary  to  secure  the  succession  of  any  prince  who  should  profess 

the  protestant  religion  at  the  time  when  the  existing  limitations 

should  come  to  an  end.    According  to  the  tenor  and  intention  of  the 

act  of  settlement,  all  prior  claims  of  inheritance,  save  that  of  the 

issue  of  king  William  and.  the  pijincess  Anne,  being  set  aside  and 

annulled,  the  princess  Sophia  b^me  the  source  of  a  new  royal  line. 

The  throne  of  England  and  Ireland,  by  virtue  of  the  paramount  will 

of  parliament,  stands  entailed  upon  the  heirs  of  her  body,  being 

protestants.    In  them  the  right  is  as  truly  hereditary  as  it  ever  was 

in  the  Plantagenets  or  the  Tudors.    But  they  derive  it  not  from 

those  ancient  famihes.    The  blood  indeed  of  Cerdic  and  of  the 

CJonqueror  flows  in  the  veins  of  her  present  majesty.    Our  Edwards 

and  Henries  illustrate  the  almost  unrivalled  splendour  and  antiquity 

of  the  house  of  Brunswick;  but  they  have  transmitted  no  more 

right  to  the  allegiance  of  England  than  Boniface  of  Este  or  Henry 

the  Lion ;  that  rests  wholly  on  the  act  of  settlement,  and  resolves 

itself  into  the  sovereignty  of  the  legislature. 
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The  majority  of  that  house  of  commons  which  passed  the  bill  of 
settlement  consisted  of  those  who,  having  long  opposed  the  admi> 
nistration  of  William,  though  with  very  different  principles  both  as 
to  the  succession  of  the  crown  and  its  prerogative,  were  now  often 
called  by  the  general  name  of  tories.  Some,  no  doubt,  of  these  were 
adverse  to  a  measure  which  precluded  the  restoration  of  the  house 
of  Stuart,  even  on  the  contingency  that  its  heir  might  embrace  the 
protestant  j^ligion.  But  this  party  could  not  show  itself  very  openly ; 
and  Harley,  the  new  leader  of  the  tories,  zealously  supported  the 
entail  of  the  crown  on  the  princess  Sophia.  But  it  was  determined 
to  accompany  this  settlement  with  additional  securities  for  the  sub- 
ject's liberty.  The  bill  of  rights  was  reckoned  hasty  and  defective ; 
some  matters  of  great  importance  haid  been  omitted,  and,  in  the 
twelve  years  which  had  since  elapsed,  new  abuses  had  called  for  new 
remedies.  Eight  articles  were  therefore  inserted  in  the  act  of  settle- 
ment, to  take  effect  only  from  the  commencement  of  the  new  limita- 
tion to  the  house  of  Hanover.  Some  of  them,  as  will  appear,  sprung 
from  a  natural  jealousy  of  this  unknown  and  foreign  line;  some 
should,  strictly,  not  have  been  postponed  so  long ;  but  it  is  necessary 
to  be  content  with  what  it  is  practicable  to  obtain. 
§  33.  These  articles  are  tjie  following  :— 

That  whosoever  shall  hereafter  come  to  the  possession  of  this 
crown  shall  join  in  commimion  w^th  the  church  of  England  as  by 
law  established. 

That  in  case  the  crowiji  and  imperial  dignity  of  this  realm  shall 
hereafter  come  to  any  person  not  being  a  native  of  this  kingdom  of 
England,  this  nation  be  not  oibUged  to  engage  in  any  war  for  the 
defence  of  any  dominions  or  territories  which  do  not  belong  to  the 
crown  of  England,  without  the  consent  of  parliament. 

That  no  person  who  sh^ll  hereaft;er  come  to  the  possession  of  this 
crown  shall  go  out  of  ,the  dominions  ,of  England,  Sootland,  or  Ire- 
land, without  consent  of  parliament. 

That  from  and  after  the  time  that  the  further  limitation  by  this 
act  shall  take  effect,  all  matters  and  things  relating  to  the  well- 
governing  of  this  kingdom,  which  are  properly  cognizable  in  the 
privy  council  by  the  laws  and  customs  of  this  realm,  shall  be 
transacted  there,  and  all  resolutions  taken  thereupon  shall  be  signed 
by  such  of  the  privy  coimcil  as  shall  advise  and  consent  to  the  same. 
That,  after  the  said  limitation  shall  take  effect  as  aforesaid,  no 
person  bom  out  of  th^  kingdoms  of  -England,  Scotland,  or  Ireland, 
or  the  dominions  thereunto  belonging  (although  he  be  naturalized  or 
made  a  denizen — except  such  as  are  bom  of  English  parents),  shall 
be  capable  to  be  of  the  privy  council,  or  a  member  of  either  house 
of  parliament,  or  to  enjoy  any  office  or  place  of  trust,  either  civil  or 
military,' or  to  have  any  grant  of  lands,  tenements,  or  heredita- 
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ments,  from  the  crown  to  himself,  or  to  any  other  or  others  in  trust 
for  him. 

That  no  person  who  has  an  office  or  place  of  profit  under  the  king, 
or  receives  a  pension  from  the  crown,  shall  be  capable  of  serving  as 
a  member  of  the  house  of  commons. 

llistt,  after  the  said  limitation  shall  take  effect  as  aforesaid, 
judges'  commissions  be  made  quamdiu  se  bene  gesserint,  and  their 
salaries  ascertained  and  established ;  but,  upon  the  address  of  both 
houses  of  parliament,  it  may  be  lawful  to  remove  them. 

That  no  pardon  under  the  great  seal  of  England  be  pleadable  to 
an  impeachment  by  the  commons  in  parliament. 

The  first  of  these  provisions  was  well  adapted  to  obviate  the 
jealousy  which  the  succession  of  a  new  dynasty,  bred  in  a  protestant 
church  not  altogether  agreeing  with  our  own,  might  excite  in  our 
susceptible  nation.  A  similar  apprehension  of  foreiga  government 
produced  the  second  article,  which  so  far  limits  the  royal  prerogative 
that  any  minister  who  could  be  proved  to  have  advised  or  abetted  a 
declaration  .of  war  in  th^  specified  contingency  would  be  criminally 
responsible  to  parliament.  The  third  article  was  repealed  very  soon 
after  the  accession  of  George  I.,  whose  frequent  journeys  to  Hanover 
were  an  abuse  of  the  graciousness  with  which  the  parliament  con- 
sented to  annul  the  restriction. 

§  34.  A  very  remarkable  alteration  that  had  been  silently  wrought 
in  the  course  of  the  executiye  government  g^ve  rise  to  the  fourth 
of  the  remedial  articles  in  tke  act  of  settlement.    According  to  the 
original  constitution  o^  our  monarchy,  the  king  ^ad  his  privy  council, 
composed  of  the  gre^t  officers  of  state,  ^nd  of  such  others  as  he 
should  summon  to  it,  bound  by  an  oath  of  i^delity  and  secrecy ;  by 
whom  all  affairs  of  weight,  whether  as  to  domestic  or  exterior 
policy,  were  debated,  for  the  most  p^rt  in  his  presence,  and  deterr 
mined,  subordjnately  of  course  to  his  pleasure,  by  the  vote  of  the 
major  part.    It  could  not  happen  but  tb^t  some  councillors  more 
eminent  than  the  rest  sliould  form  juntos  or  cabals,  for  more  close 
and  private  management,  or  be  selected  ^s  more  confidential  advisers 
of  their  sovereign ;  ^nd  the  very  name  of  a  cabinet  council,  as  dis- 
tinguished from  the  larger  body,  may  be  found  as  far  back  as  the 
reign  of  Charles  I.     But  the  resolutions  of  the  crown,  whether  as  to 
foreign  alliances  or  the  issuing  of  proclamations  and  orders  at  home, 
or  any  other  overt  act  of  government,  were  not  finally  taken  without 
the  deliberation  and  assent  of  that  body  whom  the  law  recognised 
as  its  sworn  and  notorious  councillors.    This  was  fir^t  broken  in 
upon  after  the  Restoration,  and  especially  after  the  fall  of  Clarendon — 
a  strenuous  assertor  of  the  rights  and  dignity  of  the  privy  counciL 
"  The  king,"  as  he  complains,  "  had  in  his  nature  so  little  reverence 
and  esteem  for  antiquity,  and  did  in  truth  so  much  conteujn  old 
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orders,  forms,  and  institntions,  that  the  objection  of  novelty  rather 
advanced  than  obstructed  any  proposition.'*  He  wanted  to  be  abso- 
lute on  the  French  plan,  for  which  both  he  and  his  brother,  as  the 
same  historian  tells  us,  had  a  great  predilection,  rather  than  obtain 
a  power  little  less  arbitrary,  so  far  at  least  as  private  rights  were 
concerned,  on  the  system  of  his  three  predecessors.  The  delays  and 
the  decencies  of  a  regular  council,  the  continual  hesitation  of 
lawyers,  were  not  suited  to  his  temper,  his  talents,  or  his  designs. 
And  it  must  indeed  be  admitted  that  the  privy  council,  even  as  it 
was  then  constituted,  was  too  numerous  for  the  practical  administra- 
tion of  supreme  power.  Thus  by  degrees  it  became  usual  for  the 
ministry  or  cabinet  to  obtain  the  king's  final  approbation  of  their 
measures,  before  they  were  laid,  for  a  merely  formal  ratification, 
before  the  council.  It  was  one  object  of  sir  William  Temple's  short- 
lived scheme  in  1679  to  bring  back  the  ancient  course ;  the  king 
pledging  himself,  on  the  formation  of  his  new  privy  council,  to  act  in 
all  things  by  its  advice. 

During  the  reign  of  William  this  distinction  of  the  cabinet  from 
the  privy  council,  and  the  exclusion  of  the  latter  from  all  business 
of  state,  became  more  fully  established.    This,  however,  produced  a 
serious  consequence  as  to  the  responsibility  of  the  advisers  of  the 
crown ;  and  at  the  very  time  when  the  controlling  and  chastising 
power  of  parliament  was  most  effectually  recognized,  it  was  silently 
eluded  by  the  concealment  in  which  the  objects  of  its  inquiry  could 
wrap  themselves.     Thus,  in  the  instance  of  a  treaty  which  the 
house  'of  commons  might  deem  mischievous  and  dishonourable,  the 
chancellor  setting  the  great  seal  to  it  would  of  course  be  responsible ; 
but  it  is  not  so  evident  that  the  first  lord  of  the  treasury,  or  others 
more  immediately  advising  the  crown  on  the  course  of  foreign 
policy,  could  be  liable  to  impeachment,  with  any  prospect  of  success, 
for  an  act  in  which  their  participation  could  not  be  legally  proved. 
I  do  not  mean  that  evidence  may  not  possibly  be  obtained  which 
would  affect  the  leaders  of  the  cabinet,  as  in  the  instances  of  Oxford 
and  Bolingbroke ;  but  that,  the  cabinet  itself  having  no  legal  exis- 
tence, and  its  members  being  surely  not  amenable  to  punishment  in 
their  simple  capacity  of  privy  councillors,  which  they  generally 
share,  in  modern  times,  with  a  great  number  even  of  their  adver- 
saries,  there  is  no  tangible   character  to  which  responsibility  is 
attached ;  nothing,  except  a  signature  or  the  setting  of  a  seal,  from 
which  a  bad  minister  need  entertain  any  further  apprehension  than 
that  of  losing  his  post  and  reputation. 

William  TIL,  from  the  reservedness  of  his  disposition,  as  well  as 
from  the  great  superiority  of  his  capacity  for  affairs  to  any  of  our 
former  kings,  was  far  less  guided  by  any  responsible  counsellors  than 
the  spirit  of  our  constitution  requires.    In  the  business  of  the  parti- 
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tion  treaty,  which,  whether  rightly  or  otherwise,  the  house  of  com- 
mons reckoned  highly  injurious  to  the  puhlic  interest,  he  had  not 
even  consulted  his  cahinet ;  nor  could  any  minister,  except  the  earl 
of  Portland  and  lord  Somers,  he  proved  to  have  had  a  concern  in 
the  transaction ;  for,  though  the  house  impeached  lord  Orford  and 
lord  Halifax,  they  were  not  in  fact  any  further  parties  to  it  than  by 
being  in  the  secret,  and  the  former  had  shown  his  usual  intracta- 
bility by  objecting  to  the  whole  measure.    This  was  undoubtedly 
such  a  departure  from  sound  constitutional  usage  as  left  parliament 
no  control  over  the  executive  administration.     It  was  endeavoured 
to  restore  the  ancient  principle  by  this  provision  in  the  act  of  settle- 
ment, that,  after  the  accession  of  the  house  of  Hanover,  all  resolu- 
tions as  to  government  should  be  debated  in  the  privy  council,  and 
signed  by  those  present.    But,  whether  it  were  that  real  objections 
were  foimd  to  stand  in  the  way  of  this  article  or  that  ministers 
shrank  back  from  so  definite  a  responsibility,  they  procured  its 
repeal  a  very  few  years  afterwards.     The  plans  of  government  are 
discussed  and  determined  in  a  cabinet  council,  forming  indeed  part 
of  the  larger  body  but  unknown  to  the  law  by  any  distinct  character 
or  special  appointment.    I  conceive,  though  I  have  not  the  means 
of  tracing  the  matter  clearly,  that  this  change  has  prodigiously 
augmented  the  direct  authority  of  the  secretaries  of  state,  especially 
as  to  the  interior  department,  who  communicate  the  king's  pleasure 
in  the  first  instance  to  subordinate  officers  and  magistrates,  in  cases 
which,  down  at  least  to  the  time  of  Charles  I.,  would  have  been 
determined  in  council.  -But  proclamations  and  orders  still  emanate, 
as  the  law  requires,  from  the  privy  council ;  and  on  some  rare  occa- 
sions, even  of  late  years,  matters  of  domestic  policy  have  been 
referred  to  their  advice.    It  is  generally  understood,  however,  that 
no  councillor  is  to  attend,  except  when  summoned  ;^°  so  that,  un- 
necessarily numerous  as  the   council  has  become,  these  special 
meetings  consist  only  of  a  few  persons  besides  the  actual  ministers 
of  the  cabinet  and  give  the  latter  no  apprehension  of  a  formidable 
resistance.    Tet  there  can  be  no  reasonable  doubt  that  every  coun- 
cillor is  as  much  answerable  for  the  measures  adopted  by  his  con- 
sent, and  especially  when  ratified  by  his  signature,  as  those  who 
bear  the  name  of  ministers,  and  who  have  generally  determined 
upon  them  before  he  is  summoned. 

The  exi)erience  of  William's  partiality  to  Bentinck  and  Keppel, 
in  the  latter  instance  not  very  consistent  with  the  good  sense  and 
dignity  of  his  character,  led  to  a  strong  measure  of  precaution 

10  This  iB  the  modem  usage,  bat  of  its  went  down  to  the  council-chamber  with- 

orlgin  I  cannot  speak.    On  one  remarkable  out  summons  to  take  their  seats ;  but  it 

occasion,  while  Anne  was  at  the  point  of  seems  to  have  been  intended  as  an  unex- 

death,  the  dukes  of  Somerset  and  Ai^^Ie  pected  manoeuvre  of  policy. 
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against  the  probable  influence  of  foreigners  under  the  new  dynasty ; 
the  exclusion  of  all  persons  not  born  within  the  dominions  of  the 
British  crown  from  every  office  of  civil  and  military-  trust,  and  from 
both  houses  of  parliament.  No  other  country,  as  £bu:  as  I  recollect, 
has  adopted  so  sweeping  a  disqualification ;  and  it  must,  I  think, 
be  admitted  that  it  goes  a  greater  length  than  liberal  policy  can  be 
said  to  warrant.  But  the  narrow  prejudices  of  George  I.  were  well 
restrained,  by  this  provision,  from  gratifying  his  corrupt  and  servile 
German  favourites  with  lucrative  offices. 

§  35.  The  next  article  is  of  far  more  importance ;  and  would,  had 
it  continued  in  force,  have  perpetuated  that  struggle  between  the 
different  parts  of  the  legislature,  especially  the  crown  and  house  of 
commons,  which  the  new  limitations  of  the  monarchy  were  intended 
to  annihilate.  The  baneful  system  of  rendering  the  parliament  sub- 
servient to  the  administration,  either  by  offices  and  pensions  held 
at  pleasure  or  by  more  clandestine  corruption,  had  not  ceased  with 
the  house  of  Stuart.  William,  not  long  after  his  accession,  fell  into 
the  worst  part  of  this  management,  which  it  was  most  difficult  to 
prevent ;  and,  according  to  the  practice  of  Charles's  reign,  induced 
by  secret  bribes  the  leaders  of  parliamentary  opposition  to  betray 
their  cause  on  particular  questions.  The  tory  patriot,  sir  Christopher 
Musgrave,  trod  in  the  steps  of  the  whig  patriot,  sir  Thomas  Lee.  A 
large  expenditure  appeared  every  year,  under  the  head  of  secret- 
service  money;  which  was  pretty  well  known,  and  sometimes 
proved,  to  be  disposed  of,  in  great  part,  among  the  members  of  both 
houses."  No  check  was  put  on  the  number  or  quality  of  placemen 
in  the  lower  house.  New  offices  were  continually  created,  and  at 
unreasonable  salaries.  Those  who  desired  to  see  a  regard  to  virtue 
and  liberty  in  the  parliament  of  England  could  not  be  insensible  to 
the  enormous  mischief  of  this  influence.  But  in  seeking  for  a  remedy 
against  the  peculiar  evil  of  the  times,  the  party  in  opposition  to  the 
court  during  this  reign,  whose  efforts  at  reformation  were  too  fre- 
quently misdirected  either  through  faction  or  some  sinister  regaixis 
towards  the  deposed  family,  went  into  the  preposterous  extremity 
of  banishing  all  servants  of  the  crown  from  the  house  of  commons. 
Whether  the  bill  for  free  and  impartial  proceedings  in  parliament, 
which  was  rejected  by  a  very  small  majority  of  the  house  of  lords  in 
1693,  and,  having  in  the  next  session  passed  through  both  houses, 
met  with  the  king^s  negative,  to  the  great  disappointment  and  dis- 

11  Burnet  says,  p.  42,  that    sir  John  his  service  in  carrying  a  bill  through  the 

Trevor,  a  tory,  first  put  the  king  on  this  house;  and,  upon  its  discovery,  was  obliged 

method  of   corruption.     Trevor  himself  to  put  the  vote  that  he  had  b«en  gnUty  of 

was  so  venal  that  he  received  a  present  of  a  high  crime  and  misdemeanor.    This  re- 

ibOO  guineas   ttom  the  city  of  Ixndon,  solution  being  carried,  he  absented  himself 

being  then  speaker  of  the  oommons,  for  from  the  house,  and  was  expelled. 
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pleasure  of  the  conunons,  was  of  this  general  nature,  or  excluded 
only  certain  specified  officers  of  the  crown,  I  am  not  able  to  deter- 
mine ;  though  the  prudence  and  expediency  of  William*8  refusal 
must  depend  entirely  upon  that  question.     But  in  the  act  of  settle- 
ment the  clause  is  quite  without  exception ;  and  if  it  had  ever  taken 
effect,  no  minister  could  have  had  a  seat  in  the  house  of  commons, 
to  bring  forward,  explain,  or  defend  the  measures  of  the  executive 
government.    Such  a  separation  and  want  of  intelligence  between 
the  crown  and  parliament  must  either  have  destroyed  the  one  or 
degraded  the  other.  The  house  of  commons  would  either,  in  jealousy 
and  passion,  have  armed  the  strength  of  the  people  to  subvert  the 
monarchy,  or,  losing  that  effective  control  over  the  appointment  of 
ministers  which  has  sometimes  gone  near  to  their  nomination, 
would  have  fallen  almos-t  into  the  condition  of  those  states-general 
of  ancient  kingdoms,  which  have  naet  only  to  be  cajoled  into  sub- 
sidies and  give  a  passive  consent  to  the  propositions  of  the  court. 
It  is  one  of  the  greatest  safeguards  of  our  liberty  that  eloquent  and 
ambitious  men,  si^ch  as  aspire  to  guide  the  counsels  of  the  crown, 
are,  from  habit  an4  use,  so  connected  with  the  houses  of  parliament, 
and  derive  from  them  so  much  of  their  renown  and  influence,  that 
they  lie  under  no  temptation ;  nor  could,  witl;iout  insanity,  be  pre- 
vailed upon  lo  diminish  t^e  authority  ai\d  privileges  of  that  assembly. 
No  Engliph  at^tesm^n,  since  the  Eevolutiqn,  .can  be  liable  to  the 
very  slightestt  suspicion  of  an  aim,  or  even  a  wish,  to  establish 
absolute  monftrchy  on  the  ruins  of  our  consti^tution.     Whatever  else 
has  been  ,4one,  or  designed  to  be  done  amiss,  the  rights  of  parlia- 
ment have  been  out  of  danger.     They  have,  whenever  a  man  of 
powerful  miijLd  shall  direct  the  cabii^et,  and  none  else  can  possibly 
be  formidable,  the  strong  security  of  his  own  interest,  which  no 
such  m^n  will  desire  to  build  on  the  caprice  and  intrigue  of  a  court. 
And,  as  this  immediate  connection  of  the  advisers  of  the  crown  with 
the  house  pf,Qomii;ions,  90  t^at  they  are,  and  ever  profess  themselves, 
as  truly  the  servants  of  one  as  of  the  other,  is  a  pledge  for  their 
loyalty  to  the  ei?^tire  legislature  as  well  as  to  their  sovereign  (E 
mean,  of  course,  fis  to  the  fundamental  principles  of  our  constitution), 
BO  has  it  preserved  for  the  commons  their  preponderating  share  in 
the  executive  administration,  and  elevated  them  in  the  eyes  of 
foreign  nations,  till  the  monarchy  itself  has  fallen  comparatively 
into  shade.    The  pulse  of  Europe  beats  according  to  the  tone  of  our 
parliament ;  the  counsels  of  our  kings  are  there  revealed,  and,  by 
that  kind  of  previous  sanction  which  it  has  been  customary  to 
obtain,  become,  as  it  were,  the  resolutions  of  a  senate ;  and  we  enjoy 
the  individual  pride  and  dignity  which  belong  to  republicans,  with 
the  steadiness  and  tranquillity  which  the  supremacy  of  a  single 
person  has  been  supposed  peculiarly  to  bestow. 
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But,  If  the  chief  ministers  of  the  crown  are  indispensably  to  be 
present  in  one  or  other  house  of  parliament,  it  by  no  means  follows 
that  the  doors  should  be  thrown  open  to  all  those  subaltern  retainers, 
who,  too  low  to  have  had  any  participation  in  the  measures  of 
government,  come  merely  to  earn  their  salaries  by  a  sure  and  silent 
vote.  Unless  some  limitation  could  be  put  on  the  number  of  such 
officers,  they  might  become  the  majority  of  every  parliament, 
especially  if  its  duration  were  indefinite  or  very  long.  It  was 
always  the  popular  endeavour  of  the  opposition,  or,  as  it  was  usually 
denominated,  the  country  party,  to  reduce  the  number  of  these 
dependents ;  and  as  constantly  the  whole  strength  of  the  court  was 
exerted  to  keep  them  up.  William,  in  truth,  from  his  own  errors, 
and  from  the  disadvantage  of  the  times,  would  not  venture  to 
confide  in  an  unbiassed  parliament.  On  the  formation,  however,  of 
a  new  board  of  revenue,  in  1694,  for  managing  the  stam^y-dutiex, 
its  members  were  incapacitated  from  sitting  in  the  house  of 
commons.  This,  I  believe,  is  the  first  instance  of  exclusion  on 
account  of  employment ;  and  a  similar  act  was  obtained  in  1699, 
extending  this  disability  to  the  commissioners  and  some  other 
officers  of  excise.  But  when  the  absolute  exclusion  of  all  civil  and 
military  officers  by  the  act  of  settlement  was  found,  on  cool 
reflection,  too  impracticable  to  be  maintained,  and  a  revision  of 
that  article  too^  place  in  the  year  1706,  the  house  of  commons  were 
still  determined  to  preserve  at  least  the  principle  of  limitation  as 
to  the  number  of  placemen  within  their  walls.  They  gave  way 
indeed  to  the  other  house  in  a  considerable  degree,  receding,  with 
some  unwillingness,  from  a  clause  specifying  expressly  the  descrip- 
tion of  offices  which  should  not  create  a  disqualification,  and  con- 
senting to  an  entire  repeal  of  the  original  article.  But  they 
established  two  provisions  of  great  importance,  which  still  continue 
the  great  securities  against  an  overwhelming  influence :  first,  that 
every  member  of  the  house  of  commons  accepting  an  office  under 
the  crown,  except  a  higher  commission  in  the  army,  shall  vacate 
his  seat,  and  a  new  writ  shall  issue;  secondly,  that  no  person 
holding  an  office  created  since  the  26th  of  October,  1705,  shall  be 
capable  of  being  elected  or  re-elected  at  all.  They  excluded  at  the 
same  time  all  such  as  held  pensions  during  the  pleasure  of  the 
crown ;  and,  to  check  the  multiplication  of  placemen,  enacted  that 
no  greater  number  of  commissioners  should  be  appointed  to  execute 
any  office  than  had  been  employed  in  its  execution  at  some  time 
before  that  parliament. 

.  §  36.  It  had  been  the  practice  of  the  Stuarts,  especially  in  the 
last  years  of  their  dynasty,  to  dismiss  judges,  without  seeking  any 
other  pretence,  who  showed  any  disposition  to  thwart  government 
in  politicalprosecutions.     The  genera]  behaviour  of  the  bench  had 
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covered  it  with  infamy.  Though  the  real  security  for  an  honest 
court  of  justice  must  be  found  in  their  responsibility  to  parliament 
and  to  public  opinion,  it  was  evident  that  their  tenure  in  office 
must,  in  the  first  place,  cease  to  be  precarious,  and  their  integrity 
rescued  from  the  severe  trial  of  forfeiting  the  emoluments  upon 
which  they  subsisted.  In  the  debates  previous  to  the  declaration 
of  rights,  we  find  that  several  speakers  insisted  on  making  the 
judges'  commissions  quamdiu  se  bene  gesserint — that  is,  during  life 
or  good  behaviour,  instead  of  durante  ptacito,  at  the  discretion  of 
the  crown.  The  former,  indeed,  is  said  to  have  been  the  ancient 
course  till  the  reign  of  James  I.  But  this  was  omitted  in  the  hasty 
and  imperfect  bill  of  rights.  The  commissions,  however,  of 
William's  judges  ran  quamdiu  se  bene  gesserint.  But  the  king 
gave  an  imfortunate  instance  of  his  very  injudicious  tenacity  of  bad 
prerogatives  in  refusing  his  assent,  in  1692,  to  a  bill  that  had 
passed  both  houses  for  establishing  this  independence  of  the  judges 
by  law,  and  confirming  their  salaries.  We  owe  this  important 
provision  to  the  act  of  settlement ;  not,  as  ignorance  and  adulation 
have  perpetually  asserted,  to  his  late  majesty  George  III.  No 
judge  can  be  dismissed  from  office,  except  in  consequence  of  a  con- 
viction for  some  offence,  or  the  address  of  both  houses  of  parliament, 
which  is  tantamount  to  an  act  of  the  legislature.  It  is  always 
to  be  kept  in  mind  that  they  are  still  accessible  to  the  hope  of 
further  promotion,  to  the  zeal  of  political  attachment,  to  the  flattery 
of  princes  and  ministers ;  that  the  bias  of  their  prejudices,  as  elderly 
and  peaceable  men,  will,  in  a  plurality  of  cases,  be  on  the  side  of 
power;  that  they  have  very  frequently  been  trained,  as  advocates, 
to  vindicate  every  proceeding  of  the  crown :  from  all  which  we 
should  look  on  them  with  some  little  vigilance,  and  not  come 
hastily  to  a  conclusion  that,  because  their  commissions  cannot  be 
vacated  by  the  crown's  authority,  they  are  wholly  out  of  the  reach 
of  its  influence.  I  would  by  no  means  be  misinterpreted,  as  if 
the  general  conduct  of  our  courts  of  justice  since  the  Revolu- 
tion, and  especially  in  later  times,  which  in  most  respects  have 
been  the  best  times,  were  not  deserving  of  that  credit  it  has" 
usually  gained;  but  possibly  it  may  have  been  more  guided  and 
kept  straight  than  some  are  willing  to  acknowledge  by  the  spirit 
of  observation  and  censure  which  modifies  and  controls  our  whole 
government. 

The  last  clause  in  the  act  of  settlement,  that  a  pardon  under  the 
great  seal  shall  not  be  pleadable  in  bar  of  an  impeachment,  requires 
no  particular  notice  beyond  what  has  been  said  on  the  subject  in  a 
former  chapter. 

§  37.  In  the  following  session,  a  new  parliament  having  been 
assembled,  in  which  the  tory  faction  had  less  influence  than  in  the 
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last,  and  Louis  XIV.  baying  in  the  mean  time  acknowledged  the 
son  of  James  as  king  of  England,  the  natural  resentment  of  this 
insult  and  breach  of  faith  was  shown  in  a  more  decided  assertion 
of  Revolution  principles  than  had  hithei-to  been  made.     The  pre- 
tended king  was  attainted  of  high  treason ;  a  measure  absurd  as  a 
law,  but  politic  as  a  denunciation  of  perpetual  enmity.    It  was 
made  high  treason  to  correspond  with  him,  or  remit  money  for  his 
service ;  and  a  still  more  vigorous  measure  was  adopted — an  oath 
to  be  taken,  not  only  by  all  civil  ofiBcers  but  by  all  ecclesiastics, 
members   of  the  universities,  and  schoolmasters,   acknowledging 
William  as  lawful  and  rightful  king,  and  denying  any  right  or  title 
in  the  pretended  prince  of  Wales.    The  tories,  and  especially  lord 
Nottingham,   had  earnestly  contended,  in  the  beginning  of  the 
king's  reign,  against  those  words  in  the  act  of  recognition  which 
asserted  William  and  Mary  to  be  rightfully  and  lawfully  king  and 
queen.    They  opposed  the  association  at  the  time  of  the  assassina- 
tion-plot, on  account  of  the  same  epithets,  taking  a  distinction 
which  satisfied  the  narrow  understanding   of  Nottingham,   and 
served  as  a  subterfuge  for  more  cunning  men,  between  a  king  whom 
they  were  bound  in  all  cases  to  obey  and  one  whom  they  could 
style  rightful  and  lawfuL    These  expressions  were  in  fact  slightly 
modified  on  that  occasion ;  yet  fifteen  peers  and  ninety-two  com- 
moners declined,  at  least  for  a  time,  to  sign  it.     The  present  oath 
of  abjuration  therefore  was  a  signal   victory  of  the  whigs  who 
boasted  of  the  Revolution  over  the  tories  who  excused  it.     The 
renunciation  of  the  hereditary  right,  for  at  this  time  few  of  the 
latter  party  believed  in  the  young  man's  spuriousness,  was  complete 
and  unequivocal.    The  dominant  faction  might  enjoy  perhaps  a 
charitable  pleasure  in  exposing  many  of  their   adversaries,  and 
especially  the  high-^hurch  clergy,  to  the  disgrace  and  remorse  of 
perjury.      Few  or  none,  however,  who   had   taken   the   oath    of 
allegiance  refused  this  additional  cup  of  bitterness,  though  so  niuch 
less  defensible,  according  to  the  principles  they  had  employed  to 
vindicate  their  compliance  in  the  former  instance ;  so  true  it  is  that 
in  matters  of  conscience  the  first  scruple  is  the  only  one  which 
it  costs  mucli  to  overcome.     But  the  imposition  of  this  test,  as  was 
evident  in  a  few  years,  did  not  check  the  boldness  or  diminish  the 
numbers  of  the  Jacobites ;  and  I  must  confess  that,  of  all  sophistry 
that  weakens  moral  obligation,  that  is  the  most  pardonable  which 
men  employ  to  escape  from  this  spiles  of  tyranny.     The  state 
may  reasonably  make  an  entire   and  heartfelt  attachmei^  to  its 
authority  the  condition  of  civil  trust;  bat  nothing  more  than  a 
promise  o^  peaceable  obedience  can  justly  be  exacted  from  those 
who  ask  only  to  obey  in  peace.     There  was  a  bad  spirit  abroad  in 
the  church,  ambitious,  factious,  intolerant,  calumnious;  but  this 
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livas  not  necessarily  partaken  by  all  its  members,  and  many  excellent 
men  might  deem  themselves  hardly  dealt  with  in  requiring  their 
denial  of  an  abstract  proposition  which  did  not  appear  so  totally 
false  according  to  their  notions  of  the  English  constitution  and  the 
church's  doctrine. 


NOTES  TO  CHAPTER  XV. 
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I.  BILL  OF  BIGHTS. 
Alt  Act  fob  dtolabihq  thk  Riohtb  avd 

LIBBBTIX8  or  THE  SUBJBCT,  AND  SbT- 
TLIMO  THB  SCOOBSSIQN  OV  XHB  GbOWV 
(1689). 

Whereas  tbe  Lords  Spiritual  and  Tem- 
poral, and  CJommoDS,  assembled  at  West- 
minster, lawfully,  fully,  and  freely  rer 
presenting  all  the  estates  of  the  people 
of  this  realm,  did,  upon  the  I3th  day 
of  February,  b^  the  year  of  our  Lford 
1688,  present  unto  their  nuslesties,  then 
called  and  known  l^  the '  names  and 
style  of  WiUiam  and  Mary,  prince  ai^d 
princess  of  Orange,  being  present  in 
their  proper  persons,  a  certain  declara- 
tion in  writing,  made  1^  the  said  Lords 
and  Gbmmons,  In  the  words  following; 
▼la. — 

Whereas  the  late  king  James  II.,  hj 
tbe  assistance  of  divers  evil  counsellors. 
Judges,  and  ministers  employed  by  him, 
did  endeavour  to  subvert  and  extirpate 
the  protestant  religion,  and  the  laws  and 
liberties  of  this  kingdom : — 

1.  By  assuming  and  exercising  a  power 
of  dispensing  with  and  suspending  of  laws, 
and  the  execution  of  laws,  without  consent 
of  parliament. 

3.  By  committing  and  prosecuting  divers 
worthy  prelates,  for  humbly  petitioning 
to  be  excused  from  concurring  to  the  said 
assumed  power. 

3.  By  Issuing  and  causing  to  be  executed 
s  commission  under  the  grea^  seal  for 
erecting  a  court  called  the  Court  of  Com- 
missioners for  Ecclesiastical  Causes. 

4.  By  levying  money  for  and  to  the 
use  of  the  (>own,  by  pretence  of  preroga- 
tive, for  other  time,  and  In  other  manner, 
than  the  same  was  granted  by  parlia- 
ment. 


6.  By  raising  and  keeping  a  standing 
army  within  this  kingdom  In  thne  of 
peace,  without  consent  of  parliament,  and 
quartering  soldiers,  contrary  to  law. 

6.  By  oauslng  several  good  suljects, 
being  protestants,  to  be  disarmed,  at  the 
same  time  when  papists  were  both  armed 
and  employed,  contrary  to  law. 

I,  By  violating  the  freedom  of  election 
of  members  to  serve  in  parliament. 

8.  By  prosecutions  in  the  Court  of 
King's  Bench  for  matters  and  causes 
cognizable  only  In  parliament;  and  by 
divers  other  arbitrary  and  Illegal  courses. 

9.  And  whereas  of  late  years  partial, 
corrupt,  and  unqualified  persons  have 
been  returned  and  served  on  Juries  in 
trials,  and  particularly  divers  Jurors  In 
trials  tor  high  treason,  which  were  not 
freeholders. 

IOl  And  excessive  ball  hath  been  re- 
quired of  -perBODB  committed  in  criminal 
cases,  to  elude  the  benefits  of  the  laws 
made  for  the  liberty  of  the  sul(jects. 

II.  And  excessive  fines  have  been  im- 
posed ;  and  Illegal  and  cruel  punishments 
inflicted. 

12.  And  several  grants  and  promises 
made  of  fines  and  forfeitures,  before  any 
conviction  or  Judgment  against  the  per- 
sons ufton  whom  the  same  were  to  be 
levied. 

All  which  are  utterly  and  directly  con- 
trary to  the  known  laws  and  statutes,  and 
freedom  of  this  realm. 

And  whereas  the  said  late  king  James 
II.  having  abdicated  the  government, 
and  the  throne  being  thereby  vacant, 
his  highness  the  prince  of  Orange  (whom 
it  bath  pleased  Almighty  God  to  make 
tbe  glorious  instrument  of  delivering 
this  kingdom  from  popery  and  arbitrary 
power)  did  (by  the  advice  of  the  Lords 
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Bplritual  and  Temporal,  and  divers  prlncl- 
I>al  pertions  of  tbe  Commons)  cause  letters 
to  be  written  to  the  Lords  Spiritual 
and  Temporal,  being  protestants;  and 
other  letters  to  the  sereral  counties,  cities, 
universities,  boroughs,  and  cinque-ports, 
for  the  choosing  of  such  persons  to  re- 
present them  as  were  of  right  to  be  sent 
to  parliament,  to  meet  And  sit  at  West- 
minster upon  the  22nd  daj  of  January,  in 
this  jear  1688,  in  order  to  such  an  estab- 
lishment as  that  their  religion,  laws,  and 
liberties  might  not  again  be  In  dani;er 
of  being  subverted;  upon  which  letters 
elections  have  been  accordingly  made. 

And  thereupon  the  said  Lords  Spiritual 
and  Temporal,  and  Commons,  pursuant 
to  their  respective  letters  and  elections, 
being  now  assembled  In  a  full  and  free 
representation  of  this  nation,  taking  Into 
their  most  serious  consideration  the  best 
means  for  attaining  the  ends  aforesaid, 
do  in  the  first  place  (as  their  ancestors 
in  like  case  have  usually  done),  for  ^the 
vindicating  and  asserting  their  ancient 
rights  and  liberties,  declare:— 

1.  That  the  pretended  power  of  sus- 
pending of  laws,  or  the  execution  of 
laws,  by  regal  authority,  without  consent 
of  parliament,  is  illegal. 

2.  That  the  pretended  power  of  dis- 
pensing with  laws,  or  the  execytlon  of 
laws,  by  regal  authority,  as  it  hath  been 
assumed  and  exercised  of  late.  Is  lllegaL 

3.  That  the  comml82>ion  for  erecting 
the  late  Court  of  Commissioners  for  Ec- 
clesiastical Causes,  and  all  other  com- 
missions and  courts  of  Wf.e  nature,  are 
illegal  and  pernicious. 

4.  That  levying  money  for  or  to  the 
use  of  the  Crown,  by  pretence  and  pre- 
rogative, without  grant  of  parliament, 
for  longer  time  or  in  other  manner 
than  the  same  is  or  shall  be  granted,  is 
illegal. 

5.  That  it  is  the  right  of  the  subjects 
to  petition  the  king,  and  all  commitments 
and  prosecutions  for  such  petitioning  are 
illegal. 

6.  That  the  raising  or  keeping  a  stand- 
ing army  within  the  klngd«)m  in  time  of 
peace,  unless  it  be  with  consent  of  parlia- 
ment, is  against  law. 

1.  That  the  sut^i^^^  which  are  pro- 
testants  may  have  arms  for  their  defence 
suitable  to  their  conditions,  and  as  allowed 
by  law. 

8.  That  election  of  members  of  par- 
liament ought  to  be  free. 

9.  'I'hat  the  freedom  of  speech,  and 
debates   or    proceedings    in    parliament. 


onght  not  to  be  impeached  or  ques- 
tionid  in  any  court  or  place  out  of  par- 
liament. 

10.  That  excessive  boil  ought  not  to 
be  required,  nor  excessive  fines  Imposed, 
nor  cruel  and  unusual  punishments  in- 
fiicted. 

11.  That  Jurors  ought  to  be  duly  im- 
panelled and  returned,  and  jurors  which 
pass  upon  men  in  trials  for  high  treason 
ought  to  be  freeholders. 

12.  That  all  grants  and  promises  of 
fines  and  forfeitures  of  particular  persons 
before  conviction  are  ill^al  and  void. 

13.  And  that  for  redress  of  all  grievances, 
and  for  the  amending,  strengthening,  and 
preserving  of  the  laws,  parliament  ought 
to  be  held  frequently. 

And  they  do  claim,  demand,  and  insist 
upon  all  and  singular  the  premises,  as 
their  undoubted  rights  and  liberties ;  and 
that  no  declarations,  Judgments,  doings, 
or  proceedings,  to  tbe  pr^udloe  of  the 
people  In  any  of  the  said  premises,  ought 
in  any  wise  to  be  drawn  hereafter  into 
consequence  or  example : 

To  which  demand  of  their  rights  they 
are  particularly  encouraged  by  the  de- 
claration of  his  highness  the  prince  of 
Orange,  as  being  the  only  means  for 
obtaining  a  full  redress  and  remedy 
therein : 

Having  therefore  an  entire  confidence 
that  his  said  highness  the  prince  of 
Orange  yrlll  perfect  the  deliverance  so 
far  advanced  by  him,  and  will  still  pre- 
serve them  from  the  violation  of  their 
rights,  which  they  have  here  asserted,  and 
from  all  other  attempts  upon  their  religion, 
rights,  and  liberties : 

n.  The  said  Lords  Spiritual  and  Tem- 
poral, and  Commons,  assembled  at  West- 
minster, do  resolve,  that  William  and 
Mary,  prince  and  princess  of  Orange, 
be,  and  be  declared,  king  and  queen  of 
England,  France,  and  Ireland,  and  th3 
dominions  thereunto  belonging,  to  hold 
the  crown  and  royal  dignity  of  tbe  said 
kingdoms  and  dominions  to  them  the 
said  prince  and  princess  during  their 
lives,  and  the  life  of  the  survivor  of 
them;  and  that  the  sole  and  full  exer- 
cise of  the  regal  power  be  only  in  and 
executed  by  the  said  prince  of  Orange, 
in  the  names  of  the  said  prince  and 
princess,  during  their  Joint  lives ;  and  after 
their  deceases,  the  said  crown  and  royal 
dignity  of  the  said  kingdoms  and  domi- 
nions to  be  to  the  heirs  of  the  bt4y 
of  the  said  princess;  and  for  default 
of  such  issue,  to  the  princess  Anne  of 
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Denmark  and  the  heirs  of  her  body; 
and  for  defieiult  of  such  issue,  to  the  heirs 
of  the  body  of  the  said  prince  of  Orange, 
^nd  the  Lords  Spiritual  and  Temporal, 
and  Commons,  do  pray  the  said  prince 
and  princess  to  accept  the  same  accord- 
ingly. 

III.  And  that  the  oaths  hereafter  men- 
tioned be  taken  by  all  persons  of  whom 
the  oaths  of  allegiance  and  supremacy 
might  be  required  by  law,  instead  of 
them;  and  that  the  said  oaths  of  allegi- 
ance and  supremacy  be  abrogated. 

1,  A.  B.,  do  sincerely  promise  and  swear 
that  I  will  be  faithful  and  bear  true  alle- 
giance to  their  nu^esties  king  William  and 
queen  Mary :  So  help  me  God. 

I,  A.  B.,  do  swear  that  I  do  from  my 
heart  abhor,  detest,  and  attjure  as  im- 
pious and  heretical,  that  damnable  doc- 
trine and  position  that  princes  excom- 
municated or  deprived  by  the  pope,  or 
any  authority  of  the  see  of  Some,  may 
be  deposed  or  murdered  by  their  sub- 
jects, or  any  other  whatsoever.  And  I 
do  declare  that  no  foreign  prince,  person, 
prelate,  state,  or  potentate  hath,  or  ought 
to  have,  any  Jurisdiction,  power,  superior- 
ity, pre-eminence,  or  authority,  ecclesias- 
tical or  spiritual,  within  this  realm :  So 
help  me  Qod, 

IV.  Upon  which  their  said  majesties 
did  accept  the  crown  and  royal  dignity 
of  the  kingdoms  of  Kngland,  France,  and 
Ireland,  and  the  dominions  thereunto 
belonging,  according  to  the  resolution 
and  desire  of  the  said  Lords  and  Com- 
mons contained  in  the  said  declaration. 

y.  And  thereupon  their  majesties  were 
pleased  that  the  said  Lords  Spiritual  and 
Temporal,  and  Commons,  being  the  two 
houses  of  parliament,  should  continue  to 
Bit,  and  with  their  majesties'  royal  con- 
currence make  eflfectual  provision  for  the 
settlement  of  the  religion,  laws,  and 
liberties  of  this  kingdom,  so  tliat  the 
same  for  the  future  might  not  be  in 
danger  again  of  being  subverted ;  to  which 
the  said  Lords  Spiritual  and  Temporal, 
and  Commons,  did  agree  and  proceed  to 
act  accordingly. 

VI.  Now,  in  pursuance  of  the  premises, 
the  said  Lords  Spiritual  and  Temporal, 
and  Commons,  In  parliament  assembled, 
for  the  ratifying,  conflrming,  and  estab- 
lishing the  said  declaration,  and  the  arti- 
cles, clauses,  matters,  and  things  therein 
contained,  by  the  force  of  a  law  made 
in  due  form  by  authority  of  parliament, 
do  pray  that  It  may  be  declared  and 
enacted,  that  all  and  singular  the  rights 


and  liberties  asserted  and  claimed  in  the 
said  declaration  are  the  true,  ancient,  and 
indubitable  rights  and  liberties  of  the 
people  of  this  kingdom,  and  so  shall  be 
esteemed,  allowed,  adjudged,  deemed,  and 
taken  to  be,  and  that  all  and  every  the 
particulars  aforesaid  shall  be  firmly  and 
strictly  holden  and  observed,  as  they  are 
expressed  in  the  said  declaration ;  and  all 
oflScers  and  ministers  whatsoever  shall 
serve  their  majesties  and  their  successors 
according  to  the  same  in  all  times  to 
come. 

VII.  And  the  said  Ix>rds  Spiritual  and 
Temporal,  and  Commons,  seriously  con- 
sidering how  it  hath  pleased  Almighty 
God,  in  his  marvellous  providence  and 
merciful  goodness  to  this  nation,  to  pro- 
vide and  preserve  their  said  majesties' 
royal  persons  most^  happily  to  reign  over 
us  upon  the  throne  of  their  ancestors, 
for  which  they  render  unto  Him  from 
the  bottom  of  their  hearts  their  humblest 
thanks  and  praises,  do  truly,  firmly,  as- 
suredly, and  in  the  sincerity  of  their 
hearts,  think,  and  do'  hereby  recognise, 
acknowledge,  and  declare  that,  king 
James  II.  havii^  abdicated  the  govern- 
ment, and  their  majesties  having  accepted 
the  crown  and  royal  dignity  as  aforesaid, 
their  said  majesties  did  become,  were, 
are,  and  of  right  ought  to  be,  by  the 
law8  of  this  realm,  our  sovereign  liege 
lord  and  lady,  king  and  queen  of  Eng- 
land, France,  and  Ireland,  and  the  do- 
minions thereunto  belonging,  in  and  to 
whose  princely  persons  the  royal  state, 
crown,  and  dignity  of  the  said  realms, 
with  all  honours,  styles,  titles,  regalities, 
prerogatives,  powers.  Jurisdictions,  and 
authorities  to  the  same  belonging  and 
appertaining,  are  most  fully,  rightfully, 
and  entirely  invested  and  incorporated, 
united  and  annexed. 

Vill.  And  for  preventing  all  ques- 
tions and  '  divisions  in  this  realm,  by 
reason  of  any  pretended  titles  to  the 
crown,  and  for  preserving  a  certainty 
in  the  succession  thereof,  in  and  upon 
which  the  unity,  peace,  tranquillity,  and 
safety  of  this  nation  doth,  under  G«d, 
wholly  consist  and  depend,  the  said 
Lords  Spiritual  and  Temporal,  and  Com- 
mons, do  beseech  their  majesties  that  it 
may  be  ensMited,  established,  and  de- 
clared, that  the  crown  and  regal  go- 
vernment of  the  said  kingdoms  and 
dominions,  with  all  and  singular  the 
premises  thereunto  belonging  and  ap- 
pertaining, shall  be  and  continue  to  their 
said  nuOesties,  and  the  survivor  of  them. 
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during  thdr  Utcs,  and  the  life  of  the 
sarviyor  of  them.  And  thai  the  entire, 
perfect,  and  fiill  ezerdae  of  the  r^al 
power  and  government  be  only  in  and 
executed  by  hia  ro^Jeaty,  In  the  namea  of 
both  their  if?*J^^'**  during  their  Joint 
Uvea;  and  afier  their  deceaaea  the  said 
crown  and  premlaea  ahall  be  and  remain 
to  the  'heira  of  the  body  of  her  majesty ; 
and  for  default  of  aoch  iaane,  to  her  royal 
higtmeaa  the  priaceaa  Anne  of  flenmark 
and  the  hefra  of  her  botty;  and  for  de- 
fault of  auch  laaue,  to  the  heiia  of  the 
body  of  hia  aald  majeaty:  And  there- 
unto the  aaid  Lorda  Spiritual  and  Tem- 
poral, and  Gommona,  do,  in  the  name  of 
all  the  people  aforeaaid,  mqyt  humbly 
and  iUthfully  aubmit  themieLvea,  their 
heira  and  poeterltiea  for  ever;  and  do 
fidthfuUy  promiae  that  they  will  atand 
to,  maintain,  and  defend  their  aaid  ma- 
Jeattea,  and  also  the  limitation  and  auc- 
ceaaion  of  the  crown  herein  apecified  and 
contained,  to  the  utmoBt  of  thetr  powere, 
with  their  Uvea  and  eatatea,  againat  all 
penwna  wbataoever  that  ahall  attempt 
anything  to  the  coutraiy. 

IX.  And  whereaa  i^  {^ath  been  found 
by  experience  that  it  ia  inconslatent  with 
the  aafety  and  welfare  of  this  protectant 
kingdom  to  be  goverjaed  by  a  pcqpdah 
prince,  or  by  any  king  or  queen  marry- 
ing a  papiat;  the  aaid  Liorda  Spiritual 
and  Temporal,  and  Gommona,  do  further 
pray  that  it  may  be  exacted,  that  all  and 
every  person  lupd  peraona  that  ia,  are,  or 
ahalL  be  reconciled  to*  or  ahall  bold  com- 
munion with,  the  aee  or  church  of  Rome, 
or  ahall  profeaa  the  popiah  religion,  or 
ahall  many  a  pap)iet,'^hall  be  ^eluded, 
and  be  for  evei'  incapable  to  inherit,  i>08- 
aesa,  or  eqjoy  the  crown  and  government 
of  tbia  realm,  and  Ireland,  afid  jthe  do- 
mlniona  thereunto  belonging,  or  any  paijt 
of  the  aame,  or  to  have,  uae,  or  exercise 
any  regal  power,  authorily,  or  Jurisdiction 
within  the  aame;  and  in  all'  and  every 
auch  case  or  cases  the  j;>Qople  of  theae 
realms  ahall  be  and  are  hereby  absolved 
of  their  allegiance;  and  ihe  aaid  crow^ 
and  government  ahall  from  time  to  time 
descend  to,  and  be  ei\Jo>'ed  by  auch  per- 
aon  or  persona,  being  proteetantSi  as 
should  have  inherited  and  eujoyed  the 
aame  in  case  the  said  person  or  persona  so 
reconciled,  holding  communion,  or  profess- 
ing, or  marrying  as  aforesaid,  were  na- 
ttu-ally  dead. 

X.  And  that  every  king  and  queen  of 
this  realm  who  at  any  time  hereafter 
ahall  come  to   and   aucceed  in  the  im- 


perial crown  of  thia  Ungdom  shall,  on 
the  fir^  day  of  the  meeting  of  the  first 
parliament  next  after  hia  or  her  coming 
to  the  crown,  aitting  in  hia  or  her  throne 
bi  the  Honae  of  Peers,  in  the  presence 
of  the  Lords  and  GcMumona  therein  aa- 
aembled,  or  at  hia  or  her  ooronatlun,  be- 
fore auch  person  or  persona  who  ahall 
jiK^ipinlMtP-r  the  coronation  oath  to  him 
or  her,  at  the  time  of  his  or  her  taking 
the  aaid  oath  (which  shall  first  happen), 
make,  aubacribe,  and  audibly  repeat  the 
decUration  mentioned  in  the  atatute  made 
in  the  13th  year  of  the  reign  oS  king 
Charlea  II.,  intituled,  'An  Act  for  the 
mpre  effectual  preserving  the  king's  per« 
jBOQ  and  government,  l^  disabling  Papiata 
from  aitting  in  either  Houae  of  Parlia- 
mendf  But  if  it  ahall  happen  that  anch 
king  or  queen,  upon  his  or  her  auocesaion 
to  the  crown  of  thia  realm,  shall  be  under 
the  age  of  twelve  years,  then  every  aoch 
king  or  queen  ahall  make,  aubacribe,  and 
audibly  repeat  the  said  declaration  at 
his  or  her  coronation,  or  the  firat  day  of 
meeting  of  the  first  parliament  aa  afore- 
.aaii^  which  ahall  firat  happen,  after  auch 
king  or  queen  ahall  have  attained  the  said 
age  of  twelve  yeara. 

XL  All  which  their  majeaiiea  are  con- 
tested and  pleaaed  shall  be  declared, 
easfted,  and  eatabliahed  by  authority  of 
tl^a  preaent  parliament,  and  ahall  atand, 
remiiln,  and  be  the  law  of  thia  realm  for 
eyer;  and  the  same  are,  by  their  aaid 
miyleati^  by  and  with  the  advice  and 
coAee;at  of  the  Lorda  Spiritual  and  Tem- 
poral, and  Gommona,  in  parliament  a»- 
jKmbled.  and  by  the  authority  of  the 
aaine,  [declared,  enacted,  or  eatabliahed 
accordingly. 

XII.  And  }fe  it  further  declared  and 
enacted  by'  the  authority  afbreaaid,  tiiat 
from  and  aflter  thia  preaent  seeaion  of 
parliament  no  diapensation  by  non  06- 
ttafUe  of  or  to  any  statute,  or  any  part 
thereof,  ahall  be  allowed,  but  that  the 
aame  ahall  be  held  void  uid  of  no  effect, 
except  a  diq>en8ation  be  allowed  of  in 
auch  atatute,  and  except  in  auch  caaea  aa 
shall  be  sp^ipially  provided  for  Iqr  one  or 
more  bill  or  billa  to  be  passed  during 
ithia  preaoit  eeeaiojQ  of  parliament. 

XI II.  Provided'  that  no  charter,  or 
grants  or  pardon  granted  before  the  83rd 
day  of  October,  in  the  year  of  our  Lord 
1689,  shall  be  any  ways  impeached  or 
invalidated  by  this  act,  but  that  the  aame 
ahall  be  and  remain  of  the  aame  force  and 
effect  in  law,  and  no  other  than  aa  if  thia 
act  had  never  been  made. 


Will.  III.  HISTORY  OF  THE  LAW  ON  TREASON. 


525 


II.  HISTORY  OF  THE  LAW  ON 
TREASON. 

In   the  earlier  ages   of  oar  law  the 
crime  of  high  treason  appears  to  have 
been  of  a  vague  and  indefinite  natnre, 
determiDed  only  by  such  arbitrary  con- 
struction as  the  circumstances  of  each  par- 
ticular case  might  suggest.    It  was  held 
treason  to  kill  the  king's  iiEither  6r  his 
nnde ;  and  Mortimer  was  attainted  fbr 
accroaching,  as  it  was  called,  royal  power ; 
that  is,  for  keeping  the  administration  iii 
bis  own  hands,  though  without  violence 
towards  the  reigning  prince.  But  no  pe<^le 
can  eigoy  a  free  constitution  unless  an 
adequate  security  is  furnished  by  their 
laws  {gainst  this  (Kscretion  of  Judges  in 
a  matter  so  closely  connected  with  the 
mutual  relation  between  the  government 
and  its  subjects.    A  i>etition  was  accord- 
ingly presented  to  Edward  III.  1^  one  of 
the  best  parliaments  that  ever  sat,  request- 
ing that,  *' whereas  the  king's  Justices  in 
dilTerent  counties  adjudge  men  indicted 
before   them   to   be   traitors  for  divers 
matters  not  known  by  the  commons  to  be 
treasonable,  the  king  would,  l^  his  conndl, 
and  the  nobles  and  learned  men  (les  grands 
et  sages)  of  the  land,  declare  in  parliament 
what  should  be  held  for  treason.''    The 
answer  to  this  petition  is  in  the  words  of 
the  existing  statute,  which,  as  it  is  by  no 
means  so  prolix  as  it  is  important,  I  shall 
place  before  the  reader's  eyes. 

**  Whereas  divers  opinions  have  been 
before  this  time  in  what  case  treason  shall 
be  said,  and  in  what  not ;  the  king,  at  the 
request  of  the  lords  and  commons,  hath 
made  a  declaration  in  the  manner  as  here- 
after foUoweth:  that  is  to  say,  when  a 
man  doth  compass  or  imagine  the  death  of 
our  lord  the  king,  of  my  lady  his  queen, 
or  of  their  eldest  son  and  heir ;  or  if  a  man 
do  violate  the  king's  companion  or  the 
king's  eldest  daughter  unmarried,  or  the 
wife  of  the  king's  eldest  son  and  heir ;  or 
if  a  man  do  levy  war  against  our  lord  the 
king  in  his  realm,  or  be  adherent  to  the 
king's  enemies  in  his  reidm,  giving  to 
them  aid  and  comfort  in  the  realm  or  else- 
where, and  thereof  be  proveably  attainted 
of  open  deed  by  people  of  their  condition ; 
and  if  a  man  counterfeit  the  king's  great 
or  privy  seal,  or  his  money ;  and  if  a  man 
bring  tUse  money  into  this  realm,  counter- 
feit to  the  money  of  England,  as  the  money 
cidled  Lushebnrg,  or  other  like  to  the  said 
money  of  England,  knowing  the  money  to 
be  false,  to  merchandise  or  make  payment 
in  deceipt  of  our  said  lord  the  king  and  of 


his  i)eople ;  and  if  a  man  slay  the  chan- 
cellor, treasurer,  or  the  king's  justices  of 
the  one  bench  or  the  other,  justices  in  eyre, 
or  Justices  of  assize,  and  all  other  justices 
assigned  to  hear  and  determine,  being  in 
their  place  doing  their  offices ;  and  it  is  to 
be  understood  that,  in  the  cases  above  re- 
hearsed, it  ought  to  be  Judged  treason 
which  extends  to  bur  lord  the  Icing  and  his 
royal  majesty.    And  of  such  treason  the 
forfeiture  of  the  escheats  pertaineth  to  our 
lord  the  king,  as  well  of  the  lands  and 
teiiements  holden  of  others  as  of  himself." 
It  seems  impossible  not  to  observe  that 
the  want  of  distinct  arrangement,  natural 
to  so  uilpliilbsophical  an  age,  and  which 
renders  many  of  our  old  statutes  very 
confused,  is  eminently  displayed  in  this 
strange  conjunction  of  ofTehces — where  to 
counterfeit  the  king's  seal,  which  might  be 
fyr  the  sake  of  private  fraud,  and  even  his 
coin,  which  inust  be  so,  is  ranged  along 
with  all  that  really  endangers  the  esta- 
blished government,  ^th  conspiracy  and 
insurrection.    But  this  is  an  objection  of 
little  inagiiitude  Compared  with  one  that 
arises  out  of  an  omission  in  enumerating 
the  modes  whereby  treason  could  be  com- 
mitted.   Iti.  most  other  offences  the  in- 
tention, however  manifest,  the  contrivance, 
however  deliberate,  the  atteinpt,  however 
casually  rendered  atwrtive,  form  so  many 
degrees  Of  malignity,  or  at  least  of  mischief; 
which  the  jurisprudence  of  most  countries, 
and  none  mbr$,  at  least  forinerly,  than 
-England,  has  been  accustotaed  to  distin- 
guish from  the  |)erpetrated  action  by  award- 
ing an  iiiferibr  punishment,  or  even  none 
at  all.     Nor  is  this  distinction  merely 
foimded  on  a  difference  in  the  moral  in- 
dignation with  which  we  are  impelled  to 
regard  an  iiidioitted  ind  A  consummate 
crime,  but  is  warranted  by  a  principle  of 
reason,  since  the  penalti^es  attached  to  the 
completed  offence  spread  their  terror  over 
all  the  machinations  preparatory  to  it; 
and  he  who  fails  in  his  stroke  has  had  the 
murderer's  fate  as  much  before  his  eyes  as 
the  more  dexterous  assassin.    But  tbcee 
who  conspire  against  the  constituted  go- 
vernment connect  in  their  sanguine  hope 
the  assurar-ce  of  impunity  with  the  execu- 
tion of  their  crime,  and  would  justly  deride 
the  mockery  of  an  accusation  which  could 
only  be  preferred  against  them  when  their 
banners  were   unfurled  and  their  force 
arrayed.    It  id  as  reasonable,  therefore,  as 
it  is  conformable  -to  the  usages  of  every 
country,  to  place  conspiracies  against  the 
sovereign  rower  upon  the  footing  of  actual 
rebellion,  and  to  crush  those  by  the  penal- 
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ties  of  treason  who,  were  the  law  to  wait 
for  their  opportunity,  might  silence  or  per- 
vert the  law  itself.  Yet  in  this  fiEunoas 
statute  we  find  it  only  declared  treasonable 
to  oomiMss  or  imagine  the  king's  death ; 
while  no  project  of  rebellion  appears  to 
fall  within  the  letter  of  its  enactments 
unless  it  ripen  into  a  substantiye  act  of 
levying  war. 

We  may  be,  perhaps,  less  inclined  to 
attribute  tliis  nuiterial  omission  to  the 
laxity  which  has  been  already  remarked 
to  be  usual  in  our  older  laws,  than  to 
apprehensions  entertained  by  the  barons 
that,  if  a  mere  design  to  levy  war  should 
be  rendered  treasonable,  they  might  be 
exposed  to  much  false  testimony  and  arbi- 
trary construction.  But  strained  construc- 
tions of  this  very  statute,  if  such  were  their 
aim,  tbey  did  not  prevent.  Without  advert- 
ing to  the  more  extravagimt  convictions 
under  this  statute  in  some  violent  reigns,  it 
gradually  became  an  established  doctrine 
with  lawyers  that  a  conspiracy  to  levy 
war  against  the  king's  person,  though  not 
in  itself  a  distinct  treason,  may  be  given 
in  evidence  as  an  overt  act  of  compassing 
his  death.  Great  as  the  authorities  may 
be  on  which  this  depends,  and  reasonable 
as  it  surely  is  tliat  such  offences  should  be 
brought  within  the  pale  of  high  treason, 
yet  it  is  almost  necessary  to  confess  that 
this  doctrine  appears  utterly  irreconcilable 
with  any  fair  iuterpretation  of  the  statute. 
It  has,  indeed,  by  some  been  cliiefiy  con- 
fined to  cases  where  the  attempt  meditated 
is  directly  against  the  king's  person  for 
the  purpose  of  deposing  him,  or  of  com- 
pelling him,  while  under  actual  duress,  to 
a  change  of  measures ;  and  this  was  con- 
strued into  a  compassing  of  his  death, 
since  any  such  violence  must  endanger  his 
life,  and  because,  as  has  been  said,  the 
prisons  and  graves  of  princes  are  not  very 
distant.  But  it  seems  not  very  reasonable 
to  found  a  capital  conviction  on  such  a 
sententious  remark;  nor  is  it  by  any 
means  true  that  a  design  against  a  king's 
life  is  necessarily  to  be  inferred  from  the 
attempt  to  get  possession  of  his  person. 
So  far  indeed  is  this  from  being  a  general 
rule,  that  in  a  multitude  of  instances,  es- 
pecially during  the  minority  or  imbecility 
of  a  king,  the  purposes  of  conspirators 
would  be  wholly  defeated  by  the  death  of 
the  sovereign  whose  name  they  designed 
to  employ.  But  there  is  still  less  pre- 
text for  applying  the  same  construction  to 
schemes  of  in-surrection  when  the  royal 
-son  is  not  directly  the  object  of  attack, 
vhere  no  circumstance  indicates  any 


hostile  intention  towards  his  safety.  This 
ample  extension  of  so  penal  a  statute  was 
first  given,  if  I  am  not  mistaken,  by  the 
Judges  in  1663,  on  occasion  of  a  meetii^ 
by  some  persons  at  Farley  Wood  in  York- 
shire, in  order  to  concert  measures  for  a 
rising.  But  it  was  afterwards  oonfinned 
in  Harding's  case,  immediately  after  the 
Revolution,  and  has  been  repeatedly  laid 
down  from  the  bendi  in  subsequent  pro- 
ceedings for  treason,  as  well  as  in  treatises 
of  very  great  authority.  It  has  therefore 
all  the  weight  of  established  precedent ; 
yet  I  question  whether  another  instance 
can  be  found  in  our  Jurisprudence  of  giving 
so  large  a  construction,  not  only  to  a  penal, 
but  to  any  other  statute.  Nor  does  it  speak 
in  favour  of  this  construction,  that  tem- 
porary laws  have  been  enacted  on  various 
occasions  to  render  a  conspiracy  ^to  levy 
war  treasonable;  for  which  purpose,  ac- 
cording to  this  current  doctrine,  the  statute 
of  Edward  III.  needed  no  supplemental 
provision.  Such  acts  were  passed  under 
Elizabeth,  Charles  If.,  and  (George  III., 
each  of  them  limited  to  the  existing  reign. 
But  it  is  very  seldom  that,  In  an  hereditary 
monarchy,  the  reigning  prince  onght  to 
be  secured  by  any  peculiar  provisions ;  and 
though  the  remurkable  circumstances  of 
Elizabeth's  situation  exposed  her  govern- 
ment to  unusual  perils,  there  seems  an  air 
of  adulation  or  absurdity  in  the  two  latter 
instances.  Finally,  the  act  of  57  G.  IIL 
c.  6,  has  confirmed,  if  not  extended,  what 
stood  on  rather  a  precarious  basis,  and 
rendered  perpetual  that  of  36  G.  III.  c.  7, 
which  enacts,  "  that;,  if  any  person  or  per- 
sons whatsoever,  during  the  life  of  the 
king,  and  until  the  end  of  the  next  session 
of  parliament  after  a  demise  of  the  crown, 
shall,  within  the  realm  or  without,  com- 
pass, imagine,  invent,  devise,  or  intend 
death  or  destruction,  or  any  bodily  harm 
tending  to  death  or  destruction,  maim  or 
wounding,  imprisonment  or  restraint  of 
the  person  of  the  same  our  sovereign  lord 
the  king,  his  heirs  and  sucoossors,  or  to 
deprive  or  depose  him  or  them  from  the 
style,  honour,  or  kingly  name  of  the  im- 
perial crown  of  this  realm,  or  of  any  other 
of  his  majesty's  dominions  or  countries,  or 
to  levy  war  against  his  majesty,  his  heirs 
and  successors,  within  this  realm,  in  order, 
by  force  or  constraint,  to  compel  him  or 
them  to  change  his  or  their  measnres  or 
counsels,  or  in  order  to  put  any  force  or 
constraint  upon,  or  to  hitimidate  or  over- 
awe, both  houses  or  either  house  of  parlia- 
ment, or  to  move  or  stir  any  foreigner  or 
stranger  with  force  to  invade  this  realm 
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or  any  other  his  maJesty^s  dominions  or 
countries  under  the  obeisance  of  his  ma- 
jesty, his  heirs  and  successors;  and  such 
compassings,  imaginations,  iuventioTis,  de- 
vices, and  intentions,  or  any  of  them,  shall 
express,  utter,  or  declare,  by  publishing 
tmy  printing  or  writing,  or  by  any  overt 
act  or  deed ;  being  legally  convicted  thereof 
upon  the  oaths  of  two  lawful  and  credible 
witnesses,  shall  be  adjudged  a  traitor,  and 
suffer  as  in  cases  of  high  treason." 

This  from  henceforth  will  become  our 
standard  of  law  in  cases  of  treason.  Instead 
of  the  statute  of  Edward  III.,  the  latterly 
received  interpretations  of  which  it  sanc^ 
tions  and  embodies.    But  it  Is  to  be  noted, 
as  the  doctrine  of  our  most  approved  au- 
thorities, that  a  conspiracy  for  many  pur- 
poses which,  if  carried  into  effect,  would 
incur  the  guilt  of  treason  will    not  of 
itself  amount  to  it.      The   constructive 
interpretation    of  compassing  the  Icing's 
death   appears    only  applicable    to   con- 
spiracies whereof  the  mtent  is  to  depose 
or  to  use   personal  compulsion  towards 
him,  or  to  usurp  the  admmistration  of  his 
government.    But  though  insurrections  in 
order  to  throw  down   all  enclosures,  to 
alter  the  established  law  or  change  religion, 
or  in  general  for  the  reformation  of  alleged 
grievances  of  a  public  nature,  wherein  the 
insurgents  have  no  special  interests,  are  in 
themselves  treasonable,  yet  the  previous 
concert  and  conspiracy  for  such  purpose 
could,  under  tbe  statute  of  Edward  III., 
only  pass    for  a   misdemeanor.     Hence, 
while  it  has  been  positively  laid  down  that 
an  attempt  by  mtimidation  and  violence 
Ut  force  the  repeal  of  a  law  is  high  treason, 
though  directed  rather    against  the  two 
houses   of    parliament   than  the   king's 
parson,  tbe  judges   did   not  venture   to 
declare  that  a  mere  conspiracy  and  con- 
sultation to  raise  a  force  for  that  purpose 
would  amount  to  that  offence.    But  the 
statutes  of  3*^  k  67  G.  III.  determine  the 
Intention  to  levy  war,  in  order  to  put  any 
force  upon  or  to  intimidate  either  house  of 
pirliament,  manifested  by  any  overt  act, 
Ut  be  treason,  and  so  far  have  undoubtedly 
extended  the  scope  of  the  law.    We  may 
hope  that  so  ample  a  l^islative  declara- 
tion on  the  law  of  treason  will  put  an  end 
to  the  preposterous  interpretations  which 
have  found  too  much  countenance  on  some 
not  very  distant  occasions.    The  crime  of 
compassing  and  imi^ining  the  king's  death 
must  be  mani.ested  by  some  overt  act; 
that  is,  there  must  be  something  done  in 
execution  of  a  traitorous  purpose.    For, 
as  no  hatred  towards  the  person  of  the 


sovereign,  nor  any  longings  for  his  death, 
are  the  imagination  which  the  law  here 
intends,  it  seems  to  follow  that  loose  words 
or  writings,  in  which  such  hostile  feelings 
may  be  embodied,  unconnected  with  any 
positive  design,  cannot  amount  to  treason. 
It  .is  now,  therefore,  generally  agreed  that 
no  words  will  constitute  that  offence,  un- 
less as  evidence  of  some  overt  act  of  trea- 
son ;  and  the  same  appears  clearly  to  be 
the  case  with  respect  at  least  to  unpub- 
lished writings. 

The  second  clause  of  the  statute,  or  that 
which  declares  the  levying  of  war  against 
the  king  within  the  realm  to  be  treason, 
has  given  rise,  in  some  instances,  to  con- 
structions hardly  less  strained  than  those 
upon  compassing    his  death.     It  would 
indeed  be  a  very  narrow  interpretation,  as 
little  required  by  tbe  letter  as  warranted 
by  the  reason  of  this  law,  to  Umit  the  ex- 
pression  of  levying   war   to    rebellions 
whereof  the  deposition  of  the  sovereign, 
or  subversion  of  his  government,  should 
be  the  deliberate  object.     Force,  unlaw- 
fully directed  against  the   supreme  au-  . 
thority,  constitutes  this  offence;  nor  could 
it  have  been  admitted  as  an  excuse  for  the 
wild  attempt  of  the  earl  of  tlssex,  on  this 
charge  of  levying  war,  that  his  aim  was  not 
to  injure  the  queen's  person,  but  to  drive  his 
adversaries  from  her  presence.    The  only 
questions  as  to  tliis  kind  of  treason  are :  first, 
what  shall  be  understood  by  force  ?  and 
secondly,  where  it  shall  be  construed  to  be 
directed  against  the   government?     And 
the  solution  of  both  these,  upon  consistent 
principles,  must  so  much  depend  on  the  cir- 
cumstances which  vary  the   character  of 
almost  every  case,  that  it  seems  natural  to 
distrust  the  general  maxims  that  have  been 
delivered  by  lawyers.    Many  decisions  in 
cases  of  treason  before  the  Revolution  were 
made  by  men  so  servile  and  corrupt,  they 
violate  so  grossly  all  natural  right  and  all 
reasonable  interpretation  of  law,  that  it  has 
generally  been  accounted  among  the  most 
important  benefits  of  that  event  to  have 
restored  a  purer  administration  of  criminal 
justice.    But,  though  the  memory  of  those 
who  pronounced  these  decisions  is  stig- 
matized, their  authority,  so  far  from  being 
abrogated,  has  influenced  later  and  better 
men ;  and  it  is  rather  an  unfortunate  cir- 
cumstance that  precedents  whii  h,  from  the 
character  of  the  times  when  th^-y  occurred, 
would  lose  at  present  all  respect,  having 
been  transfused  into  text-books,  and  formed 
perhaps  the  sole  biidis  of  subsequent  de- 
cisions, are  still  in  not  a  few  points  the 
invisible    foundation    of    our  law.     No 
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lawyer,  I  conoeiTe,  prosecotiog  for  high 
treason  In  this  age,  would  rely  on  the  case 
of  the  dnke  of  Norfolk  under  Ellscabeth,  or 
that  of  WilUams  under  Jamen  I.,  or  that 
of  Benstead  under  Charles  I.;  but  he 
would  oertalnlynot  fail  to  dwell  on  the 
authorities  of  sir  Edward  Coke  and  sir 
Matthew  Hale.  Yet  these  oninent  men 
and  eepecially  the  latter,  aware  that  our 
law  is  mainly  built  on  adjudged  precedent, 
and  not  daring  to  r^ect  that  which  they 
would  not  have  themselvft  asserted,  will 
be  found  to  have  rather  timidly  exercised 
their  judgment  in  the  construcdon  of  this 
statute,  yielding  a  deference  to  former 
authority  which  we  have  transferred  to 
their  own. 

These  olwervations  are  particularly  ap- 
plicable to  that  class  of  cases  so  reptignant 
to  the  general  understanding  of  mankind, 
and,  I  believe,  of  most  lawyers,  wherein 
trifling  insurrections  for  the  purpose  of 
destroying    brothels    or    meeting- hotlaes 
have  been   held    treasonable    under  the 
clause  of  levying  war.    Nor  does  there 
.  seem  any  ground  for  the  defence  which 
has  been  made  for  this  construction,  by 
taking  a  distinction  that,  although  a  rising 
to  effect  a  partial  end  by  force  is  only  a 
riot,  yet,  where  a  general  purpose  of  tile 
kind  is  in  view,  it  becomes  rebellion ;  and 
thus,  though  to  pull  down  the  enclosures 
in  a  single  manor  be  not  treason  against 
the  i<ing,  yet  to   destroy  all  enclostures 
throughout   the    kingdom  would   be  an 
infringement  of  his  sovereign  power.   For, 
however  solid  ibis  distinction  may  be,  yet, 
in  the  class  of  cases  to  which  I  allude,  this 
general  purpose  was  neither  attempted  to 
be  made  out  in  evidence,  nor  rendered 
probable  by  tile  circumstances;  nor  was 
the  distinction  ever  taken  upon  the  several 
trials.    A  few  apprentices  ruse  in  London 
in  the  reign  of  Charles  IL,  and  destroyed 
some  brothels.    A  mob  of  waterm^  and 
others,  at  the  time  of  Sacheverell's  im- 
peachment, set    on  fire    several  dissent- 
ing meeting-houses.     Everything  like  a 
formal  attack  on  the  established  govern- 
ment is  so  much  excluded  in  these  in- 
stances by  the  very  nature  of  the  offence 
and  the  means  of  the  offenders,  that  it  is 
impossible  to  withhold   our  reprobation 
from  the  original  decision,  upon  which, 
with  too  much  respect  for  unreasonable 
and  ui^Just  authority,  the  later  cases,  have 
been  established.    These,  indeed,  still  con- 
tinue to  be  cited  as  law ;  but  it  is  much. to 
be  doubted  whether  a  convirtion  for  treaaon 
'•U  ever  again  be  obtained,  or  even  sought 
under   similar  circumstances..  .Oiie 


reason  indeed  fiv  this,  were  there  no 
weight  In  any  other,  might  sufllce:  the 
punishment  of  tumultuous  risings,  attended 
with  violence,  has  been  rendered  capital 
by  the  riot  act  of  Oeorge  I.  and  other 
statutes ;  so  that,  in  the  present  state  of 
the  law,  it  is  generally  more  adrantageona 
for  the  government  to  treat  such  an  offence 
as  fielony  tiian  as  treason. 

It  might  for  a  moment  be  douljted,  upon 
the  statute  of  Edward  VI.,  whether  the 
two  witnesses  whom  the  act  requires  must 
not  depose  to  the  same  overt  acts  of  treason. 
But,  as  this  would  give  an  undue  security 
to  conspirators,  so  it  Ls  not  necessarily  im- 
pUed  l^  the  expression ;  nor  would  it  be 
indeed  the  most  unwarrantable  latitude 
that  has  been  given  to  this  braiich  of  penal 
law  to  maintain  that  two  witnesses  to  any 
distinct  acts  comprised  in  the  same  in- 
dictment would  satliify  the  letter  of  this 
enactment.  But  a  more  wholesome  dis- 
tinction appears  to  have  been  taken  before 
the  Revolution,  and  is  established  by  the 
statute  of  William,  that,  altbbugh  different 
o^ert  acts  may  be  proved  by  two  witnesses, 
they  must  relate  to  the  same  species  of 
treason,  so  that  one  witness  to  an  alleged 
act  of  c6mi>as8ing  the  king's  death  cannot 
be  conjoined  with  another  deposing  to  an 
act  of  levyii^  war.  In  order  to  make  up 
the  required  number.  As  for  the  practice 
of  courts  of  Justice  before  the  Restoration, 
it  was  so  much  at  variance  with  all  princi- 
ples, that  few  prisoners  were  allowed  the 
beneilt  of  this  statute ;  succeeding  Jtidges 
fortunately  deviated  mbre  fix>m  their  pre- 
decessors in  the  method  of  conducting 
trials  than  they  have  thought  themselves 
at  liberty  to  do  in  laying  down  rules  of 

Nothing  had  brought  so  much  disgrace 
on  the  councils  of  government  and  on  the 
administration  of  Justice,  nothing  lud  more 
forcibly  spoken  the  necessity  of  a  great 
change,  than  the  prosecutions  for  treason 
during  the  latter  years  of  Charles  11.,  and 
in  truth  during  the  whole  course  of  our 
legal  history.  The  statutes  of  Edward  HI. 
and  Edward  VI.,  almost  set  aside  by  so- 
phistical constructions,  required  the  cor- 
roboration of  some  more  explicit  law; 
and  some  peculiar  securities  were  de- 
manded for  innocence  against  that  con- 
spiracy of  the  court  with  the  prosecutor 
which  is  so  much  to  be  dreaded  in  all  trials 
for  political  crimes.  Hence  the  attainders 
of  Russell,  Sidney,  Cornish,  and  Arm- 
strong were  reversed  by  the  convention 
parliament  without  opposition ;  and  men 
attached  to  liberty  and  Justloe,  whether  of 
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the  whig  or  tory  name,  were  anxious  to 
prevent  any  future  recurrence  of  those 
iniquitous  proceedings,  by  which  the 
popular  frenzy  at  one  time,  the  wicked- 
ness of  the  court  at  another,  and  in  each 
instance  with  the  cooperation  of  a  servile 
bench  of  Judges,  had  sullied  the  honour  of 
English  Justice.  A  better  tone  of  political 
sentiment  had  begun  indeed  to  prevail,  and 
the  spirit  of  the  people  must  ever  be  a 
more  effectual  security  than  the  virtue  of 
the  Judges;  yet,  even  after  the  Revolution, 
if  no  m\Ju8t  or  illegal  convictions  in  cases 
of  treason  can  be  imputed  to  our  tribunals, 
there  was  still  not  a  little  of  that  rudeness 
towards  the  prisoner,  and  manifestation  of 
a  desire  to  interpret  all  things  to  his  pre* 
Jndice,  which  liad  been  more  grossly,  dis- 
played  hy  the  bench  under  Charles  XL 
The  Jacobites,  against  whom  the  law  now 
directed  its  terrors,  as  loudly  complained 
of  Trel^  and  Pollexfen,  as  the  whigs  had 
cf  Scroggs  and  Jefferies,  and  weighed  the 
omvictionfl  of  Ashton  and  Anderton 
against  those  of  Russell  and  Sidney. 

AAton  was  a  gentleman  who,  in  com- 
pany>witb  lord  Preston,  was  seized  in 
oideavouring  to  go  over  to  France  with  an 
invitation  from  the  Jacobite  party.  The 
contemporary  writers  on  that  side,  and 
some  historians  who  incline  to  it,  have  re« 
presented  his  conviction  as  groiltided  upon 
insuflScient,  because  only  upoti  presump- 
tive, evidence.  It  is  true  that,  ih  most  of 
our  eu-lier  cases  of  treason,  treasonable 
facts  have  been  directly  proved ;  whereas 
it  was  left  to  the  Jury  in  that  of  Ashton, 
whether  they  were  satisfied  of  his  ac- 
quaintanoe  witii  the  contents  of  certain 
papers  taken  on  his  person.  There  does 
not,  however,  seem  to  be  any  reason  why 
presumptive  infereiloes  are  to  be  Rejected 
in  charges  of  treason,  or  why  they  should 
be  drawn  with  more  hesttatioa  tlian  in 
other  grave  offences;  and  if  this  be  ad^ 
mitted,  there  can  be  no  doubt  that  tlie 
evidence  against  Ariiton  was  su<Sh  as  is 
ordinarily  reckoned  conclusive.  It  is 
stronger  than  that  offered  for  the  proeecu<> 
tion  against  O'Quigley  at  Maidstone,  hi 
1798,  a  case  of  the  closest  resemblance; 
and  yet  I  am  not  aware  that  the  verdict 
in  that    instance  was    thought  open  to 


censure.  No  Judge,  however,  in  modem 
times,  would  question,  much  less  reply  to, 
the  prisoner  as  to  material  points  of  his 
defence,  as  Holt  and  Pollexfen  did  in  this 
trial ;  Uie  practice  of  a  neighbouring  king- 
dom, which,  in  our  more  advanced  sense 
.of  equity  and  candour,  we  are  agreed  to 
condemn. 

It  is  perhaps  less  eeasy  to  Justify  the 
conduct  of  chief  Justice  Treby  in  the  trial 
of  Anderton  for  printing  a  treasonable 
pamphlet.  The  testimony  came  very 
short  of  satisfactory  proof,  according  to  the 
established  rules  of  English  law,  though 
by  no  means  such  *  as  men  in  general 
would  slight  It  chiefly  consisted  of  a  com- 
parison between  the  characters  of  a  printed 
work  found  concealed  in  his  lodgings  and 
certain  types  belonging  to  his  press:  a 
comparison  manifestly  less  admissible 
than  that  of  handwriting,  which  Is  always 
rtjected,  and  indeed  totally  inconsistent 
with  the  rigour  of  English  proof.  Be- 
sides tlie  common  objections  made  to  a 
comiMirison  of  hands,  and  which  apply 
more  forcibly  to  printed  characters,  It  is 
manifest  that  types  cast  in  the  saiUe  font 
must  always  be  exactly  similar.  But,  on 
the  other  hand,  it  seems  unreasonable  ab- 
solutely to  exclude,  as  our  courts  have  done, 
the  comparison  of  handwriting  as  inadmissi- 
ble evidence :  a  rule  which  is  every  day 
eluded  by  fresh  rules,  not  much  more 
rational  in  themselves,  which  have  been 
invented  to  get  rid  of  its  inconvenience.^ 
There  seems,  however,  much  danger  in 
the  construction  which  draws  printed 
libels,  unconnected  with  any  conspiracy, 
within  the  pale  of  treason,  and  especially 
tlie  treason  of  comx»a6Slng  the  king's  death, 
nnle^  where  they  directly  tended  to  his 
assassination.  Ho  later  authority  can, 
as  far  as  I  remember,  be  adduced  for  the 
prosecution  of  any  libel  as  treasonable 
under  the  statute  of  Edward  III.  But 
the  pamphlet  for  which  Anderton  was 
(Convicted  was  certainly  full  of  the  most 
audacious  Jaoobitism,  and  might  perhaps 
fall,  by  no  unfair  oonstruction,  within  the 
chai^  of  adhering  to  the  king's  enemies; 
titai<ie  no  one  coUld  be  more  so  than  James, 
whose  design  of  invading  the  realm  had 
been  frequently  avowed  by  himself. 


>  Comparison  of  handwriting  is  noW  admitted  by  the  Courts  of  Law. 
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CHAPTER  XVL 

ON  THE  STATE  OF  THE  CONSTITUTION  IN  THE 
REIGNS  OF  ANNE,  GEORGE  I.,  AND  GEORGE  11. 

^  1.  Tenninaticm  of  Oonteat  between  the  Grown  and  Parliament.  ^  2.  DistinctiTe 
Principles  of  Whigs  and  Tories.  $  3.  Changes  effected  in  these  by  (^rcnmstanoes. 
^  4.  Impeachment  of  Sache verell  displays  them  again.  §  6.  Revolutions  in  the  Ministiy 
under  Anne.  $  S.  War  of  the  Sncoession.  ^  7.  Treaty  of  Peace  broken  off.  Re- 
newed again  by  the  Tory  Oovemment.  $  8.  Axgnments  for  and  against  the  Treaty 
of  Utrecht.  ^  9.  The  Negotiation  mismanaged.  (  10.  Intrignes  of  the  JaooUtea. 
$11.  Some  of  the  Mioisters  engage  in  them.  $  13.  Just  Alarm  for  the  Hanover 
Snocession.  $  13.  Accession  of  George  I.  Whigs  come  into  Power.  $  14.  Great 
Disaffection  in  the  Kingdom.  ^  15.  Impeachment  of  Tory  Ministers.  $  16.  BiU 
for  Septennial  Parliaments.  $  17.  Peerage  BilL  $  18.  Jaoobitism  among  the 
Clergy.  $  19.  Convocation.  $  20.  Its  Encroachments.  $  21.  Hoadlqr.  Convoca- 
tion no  longer  suffered  to  sit.  ^  32.  Infringements  of  the  Toleration  by  Statutes 
under  Anne.  $  23.  They  are  repealed  by  the  Whigs.  ^  34.  Principles  of  Tolerati(»i 
ftiUy  established.  ^  36.  Banishment  of  Atterbury.  $  36.  Decline  of  the  Jacobites. 
^  37.  Prfjudices  against  the  Reigning  Family.  Jealousy  of  the  Crown.  $  3H.  Changes 
in  the  Constitution  whereon  it  was  founded.  Permanent  Military  Force.  Appre- 
hensions from  it  Establishment  of  Militia.  $  39.  Influence  over  Parliament  by 
Places  and  Pensions.  Attempts  to  restrain  it.  Place  Bill  of  1743.  Secret  Corrup- 
tion. $  30.  Commitments  for  Breach  of  Privilege.  ^  31.  Extension  of  Penal  Laws. 
^  32.  Diminution  of  Personal  Authority  of  the  Crown.  Causes  of  this.  ^  33.  Purt7 
Connexions.  $  34.  Influence  of  Political  Writings.  ^  34.  Publication  of  Debates. 
$  35.  Increased  Influence  of  the  Middle  Banks. 

§  1.  The  Act  of  settlement  was  the  seal  of  our  constitutional  laws, 
the  complement  of  the  Revolution  itself  and  the  bill  of  rights,  the 
last  great  statute  which  restrains  the  power  of  the  crown,  and 
manifests,  in  any  conspicuous  degree,  a  jealousy  of  parliament  in 
behalf  of  its  own  and  the  subject's  privileges.  The  battle  had  been 
fought  and  gained ;  the  statute-book,  as  it  becomes  more  voluminous, 
is  less  interesting  in  the  history  of  our  constitution ;  the  voice  of 
petition,  complaint,  or  remonstrance  is  seldom  to  *be  traced  in  the 
Journals ;  the  crown  in  return  desists  altogether,  not  merely  from 
the  threatening  or  objurgatory  tone  of  the  Stuarts,  but  from  tliat 
dissatisfaction  sometimes  apparent  in  the  language  of  William ;  and 
the  vessel  seems  riding  in  smooth  water,  moved  by  other  impulses, 
and  liable  perhaps  to  other  dangers,  than  those  of  the  ocean- wave 
and  the  tempest.  The  reigns,  accordingly,  of  Anne,  Greorge  I.,  and 
George  II.,  aJQford  rather  materials  for  dissertation,  than  consecutive 
facts  for  such  a  work  as  the  present ;  and  may  be  sketched  in  a 
single  chapter,  though  by  no  means  the  least  important,  which  the 
reader's  study  and  reflection  must  enable  him  to  fill  up.     Changes 
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of  an  essential  nature  were  in  operation  during  the  sixty  years  of 
these  three  reigns,  as  well  as  in  that  beyond  the  limits  of  this 
undertaking,  which  in  length  measures  them  all;  some  of  them 
greatly  enhancing  the  authority  of  the  crowo,  or  rather  of  the 
executive  government,  while  others  had  so  opposite  a  tendency, 
that  philosophical  speculators  have  not  been  uniform  in  determining 
on  which  side  was  the  sway  of  the  balance. 

§  2.  No  clear  understanding  can  be  acquired  of  the  political 
history  of  England  without  distinguishing,  with  some  accuracy  of 
definition,  the  two  great  parties  of  whig  and  tory.  But  this  is  not 
easy;  because  those  denominations,  being  sometimes  applied  to 
factions  in  the  state  intent  on  their  own  aggrandizement,  sometimes 
to  the  principles  they  entertained  or  professed,  have  become 
equivocal,  and  do  by  no  means,  at  all  periods  and  on  all  occasions, 
present  the  same  sense ;  an  ambiguity  which  has  been  increased  by 
the  lax  and  incorrect  use  of  familiar  language.  We  may  consider 
the  words,  in  the  first  instance,  as  expressive  of  a  political  theory 
or  principle,  applicable  to  the  English  government.  They  were 
originally  employed  at  the  time  of  the  bill  of  exclusion,  though  the 
distinction  of  the  parties  they  denote  is  evidently  at  least  as  old  as 
the  long  parliament.  Both  of  these  parties,  it  is  material  to 
observe,  agreed  in  the  maintenance  of  the  constitution ;  that  is,  in 
the  administration  of  government  by  an  hereditary  sovereign,  and 
in  the  concurrence  of  that  sovereign  with  the  two  houses  of  parlia- 
ment in  l^islation,  as  well  as  in  those  other  institutions  which  have 
been  reckoned  most  ancient  and  fundamental.  A  favourer  •  of 
unlimited  monarchy  was  not  a  tory,  neither  was  a  republican  a 
whig.  Lord  Clarendon  was  a  tory,  Hobbes  was  not;  bishop 
Hoadley  was  a  whig,  Milton  was  not.  But  they  differed  mainly  in 
this ;  that  to  a  tory  the  constitution,  inasmuch  as  it  was  the  con- 
stitution, was  an  ultimate  point,  beyond  which  he  never  looked, 
and  from  which  he  thought  it  altogether  impossible  to  swerve; 
whereas  a  whig  deemed  all  forms  of  government  subordinate  to  the 
public  good,  and  therefore  liable  to  change  when  they  should  cease 
to  promote  that  object.  Within  those  bounds  which  he,  as  well  as 
his  antagonist,  meant  not  to  transgress,  and  rejecting  all  unnecessary 
innovation,  the  whig  had  a  natural  tendency  to  political  improve- 
ment, the  tory  an  aversion  to  it.  The  one  loved  to  descant  on 
liberty  and  the  rights  of  mankind,  the  other  on  the  mischiefs  of 
sedition  and  the  rights  of  kings.  Though  both,  as  I  have  said, 
admitted  a  common  principle,  the  maintenance  of  the  constitution, 
yet  this  made  the  privileges  of  the  subject,  that  the  crown's  pre- 
rogative, his  peculiar  care.  Hence  it  seemed  likely  that,  through 
passion  and  circumstance,  the.  tory  might  aid  in  establishing 
despotism,  or  the  whig  in  subverting  monarchy.    The  former  was 
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generally  hostile  to  the  liberty  of  the  press,  and  to  freedom  of 
inquiry,  especially  in  reUgion;  the  latter  their  friend.  The 
principle  of  the  one,  in  short,  was  amelioration ;  of  the  other,  con- 
servation. 

§  3.  But  the  distinctive  characters  of  whig  and  tory  were  less 
plainly  seen,  after  the  Bevolution  and  act  of  settlement,  in  relation 
to  the  crown,  than  to  some  other  parts  of  our  polity.  The  tory 
was  ardently,  and  in  the  first  place,  the  supporter  of  the  church  in 
as  much  pre-eminence  and  power  as  he  could  give  it.  For  the 
church's  sake,  when  both  seemed  as  it  were  on  one  plank,  he 
sacrificed  his  loyalty ;  for  her  he  was  always  ready  to  persecute  the 
catholic,  and  if  the  times  permitted  not  to  persecute,  yet  to  restrain 
and  discountenance  the  nonconformist.  He  came  unwillingly  into 
the  toleration  which  the  whig  held  up  as  one  of  the  great  trophies 
of  the  Revolution.  The  whig  spumed  at  the  haughty  language  of 
the  church,  and  treated  the  dissenters  with  moderation,  or  perhaps 
with  favour.  This  distinction  subsisted  long  after  the  two  parties 
had  shifted  their  ground  as  to  civil  liberty  and  royal  power.  Again, 
a  predilection  for  the  territorial  aristocracy,  and  for  a  government 
chiefly  conducted  by  their  influence,  a  jealousy  of  new  men,  of  the 
mercantile  interest,  of  the  commonalty,  never  failed  to  mark  the 
genuine  tory.  It  has  been  common  to  speak  of  the  whigs  as  an 
aristocratical  faction.  Doubtless  the  majority  of  the  peerage  from 
the  Revolution  downwards  to  the  death  of  George  II.  were  of  that 
denomination.  But  this  is  merely  an  instance  wherein  the  party 
and  the  principle  are  to  be  distinguished.  The  natural  bias  of  the 
aristocracy  is  towards  the  crown ;  but,  except  in  most  part  of  the 
reign  of  Anne,  the  crown  might  be  reckoned  with  the  whig  party. 
No  one,  who  reflects  on  the  motives  which  are  likely  to  influence 
the  judgment  of  classes  in  society,  would  hesitate  to  predict  that  an 
English  house  of  lords  would  contain  a  larger  proportion  of  men 
inclined  tp  the  tory  principle  than  of  the  opposite  school ;  and  we 
do  not  find  that  experience  contradicts  this  anticipation. 

It  will  be  obvious  that  I  have  given  to  each  of  these  political 
principles  a  moral  character;  and  have  considered  them  as  they 
would  subsist  in  upright  and  conscientious  men,  not  as  we  may  find 
them  "  in  the  dregs  of  Romulus,"  suffocated  by  selfishness  or  dis- 
torted by  faction.  The  whigs  appear  to  have  taken  a  far  more  com- 
prehensive view  of  the  nature  and  ends  of  civil  society ;  their  principle 
is  more  virtuous,  more  flexible  to  the  variations  of  time  and  circum- 
stance, more  congenial  to  large  and  masculine  intellects.  But  it 
may  probably  be  no  small  advantage,  that  the  two  parties,  or  rather 
the  sentiments  which  have  been  presumed  to  actuate  them,  should 
have  been  mingled,  as  we  And  them,  in  the  complex  mass  of  the 
English  nation,  whether  the  proportions  may  or  not  have  been 
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always  such  as  we  might  desire.  They  bear  some  analogy  to  the 
two  forces  which  retain  the  planetary  bodies  in  their  orbits ;  the 
annihilation  of  one  would  disperse  them  into  chaos,  that  of  the  other 
would  drag  them  to  a  centre.  And,  though  I  cannot  reckon  these 
old  appellations  by  any  means  characteristic  of  our  political  factions 
in  the  nineteenth  century,  the  names  whig  and  tory  are  often  well 
applied  to  individuals.  Nor  can  it  be  otherwise ;  since  they  are 
founded  not  only  on  our  laws  and  history,  with  which  most  have 
some  acquaintance,  but  in  the  diversities  of  condition  and  of  moral 
temperament  generally  subsisting  among  mankind. 

It  is  however  one  thing  to  prefer  the  whig  principle,  another  to 
justify,  as  an  advocate,  the  party  which  bore  that  name.  So  far  as 
they  were  guided  by  that  principle,  I  hold  them  far  more  friendly 
to  the  great  interests  of  the  conmionwealth  than  their  adversaries. 
But,  in  truth,  the  peculiar  circumstances  of  these  four  reigns  after 
the  Revolution,  the  spirit  of  faction,  prejudice,  and  animosity ;  above 
all,  the  desire  of  obtaining  or  retaining  power,  which,  if  it  be  ever 
sought  as  a  means,  is  soon  converted  into  an  end,  threw  both  parties 
very  often  into  a  false  position,  and  gave  to  each  the  language  and 
sentiments  of  the  other ;  so  that  the  two  principles  are  rather  to  be 
traced  in  writings,  and  those  not  wholly  of  a  temporary  nature,  than 
in  the  debates  of  parliament.  In  the  reigns  of  William  and  Anne, 
the  whigs,  speaking  of  them  generally  as  a  great  party,  had  pre- 
served their  original  character  unimpaired  far  more  than  their  oppo- 
nents. All  that  had  passed  in  the  former  reign  served  to  humble 
the  tories,  and  to  enfeeble  their  principle.  The  Revolution  itself, 
and  the  votes  upon  which  it  was  founded,  the  bill  of  recognition  in 
1690,  the  repeal  of  the  non-resisting  test,  the  act  of  settlement,  the 
oath  of  abjuration,  were  solemn  adjudications,  as  it  were,  against 
their  creed.  They  took  away  the  old  argument,  that  the  letter  of 
the  law  was  on  their  side.  If  this  indeed  were  all  usurpation,  the 
answer  was  ready ;  but  those  who  did  not  care  to  make  it,  or  by 
their  submission  put  it  out  of  their  power,  were  compelled  to  sacrifice 
not  a  little  of  that  which  had  entered  into  the  definition  of  a  tory. 
Yet  even  this  had  not  a  greater  effect  than  that  systematic  jealousy 
and  dislike  of  the  administration,  which  made  them  encroach, 
according  to  ancient  notions,  and  certainly  their  own,  on  the  prero- 
gative of  William.  They  learned  in  this  no  unpleasing  lesson  to 
popular  assemblies,  to  magnify  their  own  privileges  and  the  rights 
of  the  people.  This  tone  was  often  assumed  by  the  friends  of  the 
exiled  family,  and  in  them  it  was  without  any  dereliction  of  their 
object.  It  was  natural  that^  a  Jacobite  should  use  popular  topics  in 
order  to  thwart  and  subvert  an  usurping  government.  His  faith 
was  to  the  crown,  bat  to  the  crown  on  a  right  head.  In  a  tory  who 
voluntarily  submitted  to  the  reigning  prince,  such  an  opposition  to 
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the  prerogative  was  repugnant  to  the  maxims  of  his  creed,  and 
placed  him,  as  I  have  said,  in  a  false  position.  This  is  of  course 
applicable  to  the  reigns  of  George  I.  and  II.,  anH  in  a  greater  degree 
in  proportion  as  the  tory  and  jacohito  were  more  separated  than 
they  had  been  perhaps  under  William. 

The  tories  gave  a  striking  proof  how  far  they  might  be  brought 
to  abandon  their  theories,  in  supporting  an  address  to  the  queen 
that  she  would  invite  the  princess  Sophia  to  take  up  her  residence 
in  England;  a  measure  so  unnatural  as  well  as  imprudent,  that 
some  have  ascribed  it  to  a  subtlety  of  politics  which  I  do  not  com- 
prehend. But  we  need  not,  perhaps,  look  &rther  than  to  the  blind 
rage  of  a  party  just  discarded,  who,  out  of  pique  towards  their 
sovereign,  made  ber  more  irreconcilably  their  enemy,  and,  while 
they  hoped  to  brand  their  opponents  with  inconsistency,  forgot  that 
the  imputation  would  redound  with  tenfold  force  on  themselves. 
The  whigs  justly  resisted  a  proposal  so  little  called  for  at  that  time ; 
but  it  led  to  an  act  for  the  security  of  the  succession,  designating  a 
regency  in  the  event  of  the  queen's  decease,  and  providing  that  the 
actual  parliament,  or  the  last  if  none  were  in  being,  should  meet 
immediately,  and  continue  for  six  months,  unless  dissolved  by  the 
successor. 

In  the  conduct  of  this  party,  generally  speaking,  we  do  not,  I 
think,  find  any  abandonment  of  the  cause  of  liberty.  The  whigs 
appear  to  have  been  zealous  for  bills  excluding  placemen  from  the 
house,  or  limiting  their  numbers  in  it ;  and  the  abolition  of  the 
Bcoto  privy  council,  an  odious  and  despotic  tribimal,  was  owing  in  a 
great  measure  to  the  authority  of  lord  Somers.  In  these  measures 
however  the  tories  generally  co-operated ;  and  it  is  certainly  difficult 
in  the  history  of  any  nation  to  separate  the  influence  of  sincere 
patriotism  from  that  of  animosity  and  thirst  of  power.  But  one 
memorable  event  in  the  reign  of  Anne  gave  an  opportunity  for 
bringing  the  two  theories  of  government  into  collision,  to  the  signal 
advantage  of  that  which  the  whigs  professed ;  I  mean  the  impeach- 
ment of  Dr.  Sacheverell.  Though,  with  a  view  to  the  intereste  of 
their  ministry,  this  prosecution  was  very  unadvised,  and  has  been 
deservedly  censured,  it  was  of  high  importance  in  a  constitutional 
light,  and  is  not  only  the  most  authentic  exposition,  but  the  most 
authoritative  ratification,  of  the  principles  upon  which  the  Revo- 
lution is  to  be  defended. 

§  4.  The  charge  against  Sacheverell  was  not  for  impugning  what 
was  done  at  the  Eevolution,  which  he  affected  to  vindicate,  but  for 
maintaining  that  it  was  not  a  case  of  resistance  to  the  supreme 
power,  and  conseqiiently  no  exception  to  his  tenet  of  an  unlimited 
passive  obedience.  The  managers  of  the  impeachment  had,  there- 
fore, not  only  to  prove  that  there  was  resistanoe  in  the  Revolution, 
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which  could  not  of  course  he  sincerely  disputed,  hut  to  assert  the 
lawftilness,  in  great  emergencies,  or,  what  is  called  in  politics,  neces- 
sity, of  taking  arms  against  the  law — a  delicate  matter  to  treat  of 
at  any  time,  and  not  least  so  hy  ministers  of  state  and  law  officers 
of  the  crown,  in  the  very  presence,  as  they  knew,  of  their  sovereign. 
We  cannot  praise  too  highly  their  speeches  upon  this  charge :  some 
shades,  rather  of  discretion  than  discordance,  may  he  perceptihle ; 
and  we  may  distingni^  the  warmth  of  Lechmere,  or  the  openness 
of  Stanhope,  &om  the  caution  of  Walpole,  who  hetrays  more  anxiety 
than  his  colleagues  to  give  no  ofifence  in  the  highest  quarter ;  hut 
in  every  one  the  same  fundamental  principles  of  the  whig  creed, 
except  on  which  indeed  the  impeachment  could  not  rest,  are  un- 
ambiguously proclaimed : — 

"  Since  we  must  give  up  our  right  to  the  laws  and  liberties  of  this 
kingdom,"  says  Sir  Joseph  Jekyll,  "  or,  which  is  all  one,  be  precarious 
in  the  enjoyment  of  them,  and  hold  them  only  during  pleasure,  if  this 
doctrine  of  unlimited  non-resistanoe  prevails,  the  commons  have  been 
content  to  undertake  this  prosecutioD.'' — "  The  doctrine  of  unhmited, 
unconditional  passive  obedience,"  says  Mr.  Walpole,  "was  first  in- 
vented to  support  arbitrary  and  despotic  power,  and  was  never  pro- 
moted or  countenanced  by  any  government  that  had  not  designs  some 
time  or  other  of  making  use  of  it."  And  thus  General  Stanhope  still 
more  vigorously :  *'  As  to  the  doctrine  itself  of  absolute  non-resistance, 
it  should  seem  needless  to  prove  by  aiguments  that  it  is  inconsistent 
with  the  law  of  reason,  with  the  law  of  nature,  and  with  the  practice 
of  all  ages  and  countries.  Nor  is  it  very  material  what  the  opinions  of 
some  particular  divines,  or  even  the  doctrine  generally  preached  in 
some  particular  reigns,  may  have  been  concerning  it.  It  is  sufficient 
for  us  to  know  what  the  practice  of  the  church  of  England  has  been, 
when  it  found  itself  oppressed.  And  indeed  one  may  appeal  to  the 
practice  of  all  churches,  of  all  states,  and  of  all  nations  in  the  world, 
how  they  behaved  themselves  when  they  found  their  civil  and  religious 
constitutions  invaded  and  oppressed  by  tyranny.  I  believe  we  may 
further  venture  to  say  that  there  is  not  at  this  day  subsisting  any 
nation  or  government  iu  the  world,  whose  first  <»igiiial  did  not  receive 
its  foundation  either  from  resistance  or  compact  ;  and,  as  to  our  pur- 
pose, it  is  equal  if  the  latter  be  admitted.  For  wherever  compact  is 
admitted,  there  must  be  admitted  likewise  a  right  to*  defend  the  rights 
accruing  by  such  compact.  To  argue  the  municipal  laws  of  a  country 
in  this  case  is  idle.  Those  laws  were  only  made  for  the  common  course 
of  things,  and  can  never  be  understood  to  have  been  designed  to  defeat 
the  end  of  all  laws  whatsoever ;  which  would  be  the  consequence  of  a 
nation's  tamely  submitting  to  a  violation  of  all  their  divine  and  human 
rights."  Mr.  Lechmere  argues  to  the  same  purpose  in  yet  stronger  terms. 

But,  if  these  managers  for  the  commons  were  explicit  in  their 
assertion  of  the  whig  principle,  the  counsel  for  Sacheverell  by  no 
means  unfurled  the  opposite  banner  with  equal  courage.  In  this 
was  chiefly  manifested  the  success  of  the  former.  His  advocates 
had  recourse  to  the  petty  chicane  of  arguing  that  he  had  laid  down 
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a  general  rule  of  obedience  without  mentioning  its  exceptions,  that 
the  Revolution  was  a  case  of  necessity,  and  that  they  fully  approved 
what  was  done  therein.    They  set  up  a  distinction,  which,  though 
at  that  time  perhaps  novel,  has  sometimes  since  been  adopted  by 
tory  writers;  that  resistance  to  the  supreme  power  was  indeed 
utterly  illegal  on  any  pretence  whatever,  but  that  the  supreme 
power  in  this  kingdom  was  the  legislature,  not  the  king ;  and  that 
the  Revolution  took  effect  by  the  concurrence  of  the  lords  and  com- 
mons.    This  is  of  itself  a  descent  from  the  high  ground  of  toryism, 
and  would  not  have  been  held  by  the  sincere  bigots  of  that  creed. 
Though  specious,  however,  the  argument  is  a  sophism,  and  does  not 
meet  the  case  of  the  Revolution.    For,  though  the  supreme  power 
may  be  said  to  reside  in  the  legislature,  yet  the  prerogative  within 
its  due  limits  is  just  as  much  part  of  the  constitution,  and  the 
question  of  resistance  to  lawful  authority  remains  as  before.     Even 
if  this  resistance  had  been  made  by  the  two  houses  of  parliament,  it 
was  but  the  case  of  the  civil  war  which  had  been  explicitly  con- 
demned by  more  than  one  statute  of  Charles  II.    But,  as  Mr. 
Lechmere  said  in  reply,  it  was  undeniable  that  the  lords  and 
commons  did  not  join  in  that  resistance  at  the  revolution  as  part  of 
the  legislative  and  supreme  power,  but  as  part  of  the  collective 
body  of  the  nation.    And  sir  John  Holland  had  before  observed, 
*'  that  there  was  a  resistance  at  the  revolution  was  most  plain,  if 
taking  up  arms  in  Yorkshire,  Nottinghamshire,  Cheshire,  and  almost 
all  the  counties  of  England;  if  the  desertion  of  a  prince's  own 
troops  to  an  invading  prince,  and  turning  their  arms  against  their 
sovereign,  be  resistance.''    It  might  in  fact  have  been  asked  whether 
the  dukes  of  Leeds  and  Shrewsbury,  then  sitting  in  judgment  on 
Sacheverell  (and  who  afterwards  voted  him  not  guilty),  m^ht  not 
have  been  convicted  of  treason,  if  the  prince  of  Orange  had  failed  of 
success  ?    The  advocates  indeed  of  the  prisoner  made  so  many  con- 
cessions as  amounted  to  an  abandonment  of  all  the  general  question. 
They  relied  chiefly  on  numerous  passages  in  the  homilies  and  most 
approved  writers  of  the  Anglican  church,  asserting  the  duty  of  un- 
bounded passive  obedience.    But  the  managers  eluded  these  in  their 
reply  with  decent  respect.    The  lords  voted  Sacheverell  guilty  by  a 
majority  of  67  to  59 ;  several  voting  on  each  side  rather  according 
to  their  present  faction  than  their  own  principles.    They  passed  a 
slight  sentence,  interdicting  him  only  from  preaching  for  three  years. 
This  was  deemed  a  sort  of  triumph  by  his  adherents ;  but  a  severe 
punishment  on  one  so  insigoificant  would  have  been  misplaced ;  and 
the  sentence  may  be  compared  to  the  nominal  damages  sometimes 
given  in  a  suit  instituted  for  the  trial  of  a  great  right. 

§  6.  The  shifting  combinations  of  party  in  the  reign  of  Anne, 
^h  affected  the  original  distinctions  of  whig  and  tory,  though 
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generally  known,  must  be  shortly  noticed.  The  queen,  whose  under- 
standing and  fitness  for  government  were  below  mediocrity,  had 
been  attached  to  the  tories,  and  bore  an  antipathy  to  her  pre- 
decessor. Her  first  ministry,  her  first  parliament,  gave  presage  of  a 
government  to  be  wholly  conducted  by  that  party.  But  this  preju- 
dice was  counteracted  by  the  persuasions  of  that  celebrated  favourite, 
the  wife  of  Marlborough,  who,  probably  firom  some  personal  resent- 
ments, had  thrown  her  influence  into  the  scale  of  the  whigs.  The 
well-known  records  of  their  conversation  and  correspondence  present 
a  strange  picture  of  good-natured  feebleness  on  one  side,  and  of  un- 
grateful insolence  on  the  other.  But  the  interior  of  a  court  will 
rarely  endure  daylight.  Though  Godolphin  and  Marlborough,  in 
whom  the  queen  reposed  her  entire  confidence,  had  been  thought 
tories,  they  became  gradually  alienated  from  that  party,  and  com- 
municated tl^eir  own  feelings  to  the  queen.  The  house  of  commons 
very  reasonably  declined  to  make  an  hereditary  grant  to  the  latter 
out  of  the  revenues  of  the  post-office  in  1702,  when  he  had  per- 
formed no  extraordinary  services ;  though  they  acceded  to  it  without 
hesitation  after  the  battle  of  Blenheim.  This  gave  some  offence  to 
Anne ;  and  the  chief  tory  leaders  in  the  cabinet,  Rochester,  Not- 
tingham, and  Buckingham,  displaying  a  reluctance  to  carry  on  the 
war  with  such  vigour  as  Marlborough  knew  to  be  necessary,  were 
soon  removed  from  office.  Their  revengeful  attack  on  the  queen,  in 
the  address  to  invite  the  princess  Sophia,  made  a  return  to  power 
hopeless  for  several  years.  Anne,  however,  entertained  a  desire  very 
natural  to  an  English  sovereign,  yet  in  which  none  but  a  weak  one 
will  expect  to  succeed,  of  excluding  chiefs  of  parties  from  her 
councils.  Disgusted  with  the  tories,  she  was  loth  to  admit  the 
whigs ;  and  thus  Godolphin's  administration,  from  1704  to  1708, 
was  rather  sullenly  supported,  sometimes  indeed  thwarted,  by  that 
party.  Cowperwas  made  chancellor  against  the  queen's  wishes; 
but  the  junto,  as  it  was  called,  of  five  eminent  whig  peers,  Somers, 
Halifax,  Wharton,  Orford,  and  Sunderland,  were  kept  out  through 
the  queen's  dislike,  and  in  some  measure,  no  question,  through 
Godolphin's  jealousy.  They  forced  themselves  into  the  cabinet  about 
1708;  and  effected  the  dismissal  of  Harley  and  St.  John,  who, 
though  not  of  the  regular  tory  school  in  connexion  or  principle,  had 
already  gone  along  with  that  faction  in  the  late  reign,  and  were 
now  reduced  by  their  dismissal  to  unite  with  it.  The  whig  ministry 
of  queen  Anne,  so  often  talked  of,  cannot  in  fact  be  said  to  have 
existed  more  than  two  years,  from  1708  to  1710;  her  previous 
administration  having  been  at  first  tory,  and  afterwards  of  a  motley 
complexion,  though  depending  for  existence  on  the  great  whig 
interest  which  it  in  some  degree  proscribed.  Every  one  knows  that 
this  ministry  was  precipitated  from  power  through  the  favourite's 
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abttfle  of  her  agoendency,  become  at  length  intolerable  to  the  most 
forbearing  of  queens  and  mistresses,  conspiring  with  another  intrigue 
of  the  bedchamber,  and  the  popular  clamour  against  Sacheverell's 
impeachment.  It  seems  rather  a  humiliating  proof  of  the  sway 
which  the  feeblest  prince  enjoys  even  in  a  limited  monarchy,  that 
the  fortunes  of  Europe  should  have  been  changed  by  nothing  more 
noble  than  the  insolence  of  one  waiting-woman  and  the  cunning  of 
another.  It  is  true  that  this  was  effected  by  throwing  the  weight  of 
the  crown  into  the  scale  of  a  powerful  Action ;  yet  the  house  of 
Bourbon  would  probably  not  have  reigned  beyond  the  Pyrenees,  but 
for  Sarah  and  Abigail  at  queen  Anne's  toilet. 

§  6.  The  object  of  the  war,  as  it  is  commonly  called,  of  the 
Grand  Alliance,  comtnenced  in  1702,  was,  as  expressed  in  an  address 
of  the  house  of  commons,  for  preserving  the  liberties  of  Europe  and 
reducing  the  exorbitant  power  of  France.  The  occupation  of  the 
Spanish  dominions  by  the  duke  of  Anjou,  on  the  authority  of  the  late 
king's  will,  was  assigned  as  its  justification,  together  with  the  ac- 
knowledgment of  the  pretended  prince  of  Wales  as  successor  to 
his  father  James.  Charles,  archduke  of  Austria,  was  recognised  as 
king  of  Spain ;  and  as  early  as  1705  the  restoration  of  that  monarchy 
to  his  house  is  declared  in  a  speech  from  the  throne  to  be  not  only 
safe  and  advantageous,  but  glorious  to  England.  Louis  XIV.  had 
perhaps  at  no  time  much  hope  of  retaining  for  his  grandson  the 
whole  inheritance  he  claimed ;  and  on  several  occasions  made  over- 
tures for  negotiation,  but  such  as  indicated  his  design  of  rather 
sacrificing  the  detached  possessions  of  Jtaly  and  the  Netherlands  than 
Spain  itself  and  the  Indies.  After  the  battle  of  Oudenarde,  however, 
and  the  loss  of  Lille  in  the  campaign  of  1708,  the  exhausted  state 
of  France  and  discouragement  of  his  court  induced  him  to  acquiesce 
in  the  cession  of  the  Spanish  monarchy  as  a  basis  of  treaty.  In  the 
conferences  of  the  Hague,  in  1709,  he  struggled  for  a  time  to 
preserve  Naples  and  Sicily;  but  ultimately  admitted  the  terms 
imposed  by  the  allies,  with  the  exception  of  the  famous  thirty- 
seventh  article  of  the  preliminaries,  binding  him  to  procure  by 
force  or  persuasion  the  resignation  of  the  Spanish  crown  by  his 
grandson  within  two  months.  This  proposition  he  declared  to  be 
both  dishonourable  and  impracticable ;  and,  the  allies  refusing  to 
give  way,  the  negotiation  waa  broken  off.  It  was  renewed  the 
next  year  at  Gertruydenburg ;  but  the  same  obstacle  still  proved 
insurmountable. 

It  has  been  the  prevailing  opinion  in  modem  times  that  the 
English  ministry,  rather  against  the  judgment  of  their  allies  of 
Holland,  insisted  upon  a  condition  not  indispensable  to  their  security, 
and  too  ignominious  for  their  fallen  enemy  to  accept.  Some  may 
perhaps  incline  to  think  that,  even  had  Philip  of  Anjou  been 
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suffered  to  reign  in  Naples,  a  possession  rather  honourable  than 
important,  the  balance  of  power  would  not  have  been  seriously 
affected^  and  the  probability  of  durable  peace  been  increased.  This, 
however,  it  was  not  necessary  to  discuss.  The  main  question  is  as 
to  the  power  which  the  allies  possessed  of  securing  the  Spanish 
monarchy  for  the  archduke,  if  they  had  consented  to  waive  the 
thirty-seventh  article  of  the  preliminaries.  If  indeed  they  could 
have  been  considered  as  a  single  potentate,  it  was  doubtless  possible, 
by  means  of  keeping  up  great  armies  on  the  frontier,  and  by  the 
delivery  of  cautionary  towns,  to  prevent  the  king  of  France  from 
lending  assistance  to  his  grandson.  But,  self-interested  and  dis- 
united as  confederacies  generally  are,  and  as  the  grand  alliance  had 
long  since  become,  this  appeared  a  very  dangerous  course  of  policy, 
if  Louis  should  be  playing  an  underhand  game  against  his  engage-  • 
ments.  And  this  it  was  not  then  unreasonable  to  suspect,  even  if 
we  should  believe,  in  despite  of  some  plausible  authorities,  that  he 
was  really  sincere  in  abandoning  so  favourite  an  interest.  The 
obstinate  adherence  of  G-odolphin  and  Somers  to  the  preliminaries 
may  possibly  have  been  erroneous ;  but  it  by  no  means  deserves 
the  reproach  that  has  been  unfairly  bestowed  on  it ;  nor  can  the 
whigs  be  justly  charged  with  protracting  the  war  to  enrich  Marl- 
borough, or  to  secure  themselves  in  power. 
§  7.  The  conferences  at  Gertruydenburg  were  broken  off  jn  July, 

1710,  because  an  absolute  secuQty  for  the  evacuation  of  Spain  by 
Philip  appeared  to  be  wanting;  and  within  six  months  a  fresh 
n^otiation  was  secretly  on  foot,  the  basis  of  which  was  his  reten- 
tion of  that  kingdom.  For  the  administration  presided  over  by 
Godolphin  had  fallen  meanwhile;  new  councillors,  a  new  parlia- 
ment, new  principles  of  government.  The  tories  had  from  the 
beginning  come  very  reluctantly  into  the  schemes  of  the  grand  ^ 
alliance ;  though  no  oppositioB  to  the  war  had  ever  been  shown  in 
parliament,  it  was  very  soon  perceived  that  the  majority  of  that 
denomination  had  their  hearts  bent  on  peace.  But  instead  of 
renewing  the  negotiation  in  concert  with  the  allies,  (which  indeed 
might  have  been  impracticable),  the  new  ministers  fell  upon  the 
course  of  a  clandestine  arrangement,  in  exclusion  of  all  the  other 
powers,  which  led  to  the  signature  of  preliminaries  in  September, 

1711,  and  afterwards  to  the  public  congress  of  Utrecht,  and  the 
celebrated  treaty  named  from  that  town.  Its  chief  provisions  are 
too  well  known  to  be  repeated. 

§  8.  The  arguments  in  favour  of  a  treaty  of  pacification,  which 
should  abandon  the  great  point  of  contest,  and  leave  Philip  in 
possession  of  Spain  and  America^  were  neither  few  nor  incon- 
siderable." 1.  The  kingdom  had  been  impoverished  by  twenty  years 
of  uninterruptedly  augmented  taxation ;  the  annual  burthens  being 
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triple  in  amount  of  those  paid  before  the  Bevolution.  Yet  amidst 
these  sacrifices  we  had  the  mortification  of  finding  a  debt  rapidly 
increasiDg,  whereof  the  mere  interest  far  exceeded  the  ancient 
revenues  of  the  crown,  to  be  bequeathed,  like  an  hereditary  curse, 
to  unborn  ages.^  Though  the  supplies  had  been  raised  with  less 
difficulty  than  in  the  late  reign,  and  tbe  condition  of  trade  was 
less  unsatisfactory,  the  landed  proprietors  saw  with  indignation  the 
silent  transfer  of  their  wealth  to  new  men,  and  almost  hated  the 
glory  that  was  brought  by  their  own  degradation.  Was  it  not  to 
be  feared  that  they  might  hate  also  the  Bevolution,  and  the 
protestant  succession  that  depended  on  it,  when  they  tasted  these 
fruits  it  had  borne  ?  Even  the  army  had  been  recruited  by  violent 
means  unknown  to  our  constitution,  yet  such  as  the  continual  loss 
of  men,  with  a  population  at  the  best  stationary,  had  perhaps 
rendered  necessary.* 

2.  The  prospect  of  reducing  Spain  to  the  archduke's  obedience 
was  grown  unfavourable.  It  was  at  best  an  odious  work^  and  not 
very  defensible  on  any  maxims  of  national  justice,  to  impose  a 
sovereign  on  a  great  people  in  despite  of  their  own  repugnance,  and 
what  they  deemed  their  royal  obligation.  Heaven  itself  might 
shield  their  righteous  cause,  and  baffle  the  selfish  rapacity  of  human 
politics.  But  what  was  the  state  of  the  war  at  the  close  of  1710  ? 
The  surrender  of  7000  English  under  Stanhope  at  Brihuega  had 
ruined  the  affairs  of  Charles,  which  in  fact  had  at  no  time  been 
truly  prosperous,  and  confined  hjjn  to  the  single  province  sincerely 
attached  to  hin^,  Catalonia,  As  it  was  certain  that  Philip  had 
spirit  enough  to  continue  the  war,  even  if  abandoned  by  his  grand- 
father, and  would  have  the  support  of  almost  the  entire  nation, 
what  remained  but  to  carry  on  a  very  doubtful  contest  for  the  sub- 
jugation of  that  extensive  kingdom?  In  Flanders,  no  doubt,  tbe 
genius  of  Marlborough  kept  still  the  ascendant ;  yet  France  had  her 
Fabius  in  Yillars ;  and  the  qapture  of  three  or.  four  small  fortresses 
in  a  whole  campaign  did  not  presage  a  rapid  destruction  of  the 
enemy's  power. 

3.  It  was  acknowledged  that  the  near  connexion  of  the  monaichs 
on  the  thrones  of  France  and  Spain  could  not  be  desired  for  Europe. 
Yet  the  experience  of  ages  had  shown  how  little  such  ties  of  blood 

1  The  national  debt,  Slst  Dec.  1714,  sons  as  have  no  lawful  calling  or  employ* 
amounted,  according  to  Chalmers,  to  ment.  Stat  4  Anne,  c  10 ;  ParL  Hist. 
50,644,3061.  Sinclair  makes  It  62,146,3632.  335.  The  parish  officers  were  thus  enabled 
But  about  half  of  this  was  temporary  to  press  men  for  the  land  service ;  a  method 
annuities.  The  whole  expenses  of  the  hardly  less  unconstitutional  than  the 
war  are  reckoned  by  the  former  writer  at  former, -and  liable  to  enormous  abuses. 
6&,853,7992.  The  interest  of  the  debt  was.  The  act  was  temporary,  but  renewed  several 
as  computed  by  Chalmers,  2,811,9032.;  times  during  the  war.  It  was  afterwards 
by  SincUir,  3.351,3582.  revived  in  1767  (30  Qeo.  II.  o.  8),  but 

2  A  bill  was  passed  for  raising  a  suf-     never,  I  believe,  on  any  later  occasion. 
'  '»nt  number  of  troops  out  of  such  per- 
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determined  the  pojicy  of  courts ;  a  Bourbon  on  the  throne  of  Spain 
could  not  but  assert  the  honour,  and  even  imbibe  the  prejudices,  of 
his  subjects ;  and  as  the  two  nations  were  in  all  things  opposite,  and 
must  clash  in  their  public  interests,  there  was  little  reason  to  fear  a 
subserviency  in  the  cabinet  of  Madrid,  which,  even  in  that  absolute 
monarchy,  could  not  be  displayed  against  the  general  sentiment. 

4.  The  death  of  the  emperor  Joseph,  and  election  of  the  archduke 
Charles  in  his  room,  which  took  place  in  the  spring  of  1711,  changed 
in  no  small  degree  the  circumstances  of  Europe.  It  was  now  a 
struggle  to  unite  the  Spanish  and  Austrian  monarchies  under  one 
head.  Even  if  England  might  have  little  interest  to  prevent  this, 
could  it  be  indifferent  to  the  smaller  states  of  Europe  that  a  family 
not  less  ambitious  and  encroaching  than  that  of  Bourbon  should  be 
80  enormously  aggrandized  ?  France  had  long  been  to  us  the  only 
source  of  apprehension ;  but  to  some  states,  to  Savoy,  to  Switzerland, 
to  Venice,  to  the  principalities  of  the  Empire,  she  might  justly 
appear  a  very  necessary  bulwark  against  the  aggressions  of  Austria. 
The  alliance  could  not  be  expected  to  continue  faithful  and  unanimous 
after  so  important  an  alteration  in  the  balance  of  power. 

5.  The  advocates  of  peace  and  adherents  of  the  new  ministry 
stimulated  the  national  passions  of  England  by  vehement  reproaches 
of  the  allies.  They  had  thrown,  it  was  contended,  in  despite  of  all 
treaties,  an  unreasonable  proportion  of  expense  upon  a  country  not 
directly  concerned  in  their  quarrel,  and  rendered  a  negligent  or 
criminal  administration  tkeir  dupes  or  accomplices.  We  were 
exhausting  our  blood  and  treasure  to  gain  kingdoms  for  the  house 
of  Austria  which  insulted,  and  the  best  towns  of  Flanders  for  the 
States-General  who  cheated  us.  The  barrier  treaty  of  lord  Towns- 
hend  was  so  extravagant,  that  one  might  wonder  at  the  presumption 
of  Holland  in  suggesting  its  articles,  much  more  at  the  folly  of  our 
government  in  acceding  to  theno*  It  laid  the  foundation  of  endless 
dissatisfaction  on  the  side  of  Austria,  thus  reduced  to  act  as  the 
vassal  of  a  little  republic  in  her  own  territories,  and  to  keep  up 
fortresses  at  her  own  expense  which  others  were  to  occupy.  It 
might  be  anticipated  that,  at  some  time,  a  sovereign  of  that  house 
would  be  found  more  sensible  to  ignominy  than  to  danger,  who 
would  remove  this  badge  of  humiliation  by  dismantling  the  fortifi- 
cations which  were  thus  to  be  defended.  Whatever  exaggeration 
might  be  in  these  clamours,  they  were  sure  to  pass  for  undeniable 
truths  with  a  people  jealous  of  foreigners,  and  prone  to  believe  itself 
imposed  upon,  from  a  consciousness  of  general  ignorance  and  credulity. 

These  arguments  were  met  by  answers  not  less  confident,  thQiigh 
less  successful  at  the  moment,  than  they  have  been  deemed  convinc- 
ing by  the  majority  of  politicians  in  later  ages. 

1.  it  was  denied  that  the  resources  of  the  kingdom  were  so 
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much  enfeebled ;  the  supplies  were  still  raised  without  difficulty ; 
commerce  had  not  declined;  public  credit  stood  high  under  the 
Godolphin  ministry;  and  it  was  especially  remarkable  that  the 
change  of  administration,  notwithstanding  the  prospect  of  peace, 
was  attended  by  a  great  fall  in  the  price  of  stocks.  France  on  the 
other  hand,  was  notoriously  reduced  to  the  utmost  distress;  and, 
though  it  were  absurd  to  allege  the  misfortunes  of  our  enemy  by 
way  of  consolation  for  our  own,  yet  the  more  exhausted  of  the  two 
combatants  was  naturally  that  which  ought  to  yield ;  and  it  was 
not  for  the  honour  of  our  free  government  that  we  should  be  out- 
done in  magnanimous  endurance  of  privations  for  the  sake  of  the 
great  interests  of  ourselves  and  our  posterity  by  the  despotism  we 
so  boastfully  scorned.  The  king  of  France  had  now  for  half  a 
century  been  pursuing  a  system  of  encroachment  on  the  neighbour- 
ing states,  which  the  weakness  of  the  two  branches  of  the  Austrian 
house,  and  the  perfidiousness  of  the  Stuarts,  not  less  than  the 
valour  of  his  troops  and  skill  of  his  generals,  had  long  rendered 
successful.  The  tide  had  turned  for  the  first  time  in  the  present 
war ;  victories  more  splendid  than  were  recorded  in  modem  warfare 
had  illustrated  the  English  name.  Were  we  spontaneously  to 
relinquish  these  great  advantages,  and,  two  years  after  Louis  had 
himself  consented  to  withdraw  his  forces  from  Spain,  our  own  arms 
having  been  in  the  mean  time  still  successful  on  the  most  important 
scene  of  the  contest,  to  throw  up  the  game  in  despair,  and  leave 
him  far  more  the  gainer  at  the  termination  of  this  calamitous  war 
than  he-  had  been  after  those  triumphant  campaigns  which  his 
vaunting  medals  commemorate  ?  Spain  of  herself  could  not  resist 
the  confederates,  even  if  united  in  support  of  Philip ;  which  was 
denied  as  to  the  provinces  composing  the  kingdom  of  Aragon,  and 
certainly  as  to  Catalonia :  it  was  in  Flanders  that  Castile  was  to  be 
conquered ;  it  was  France  that  we  were  to  overcome ;  and  now  that 
her  iron  barrier  had  been  broken  through,  when  Marlborough  was 
preparing  to  pour  his  troops  upon  the  defenceless  plains  of  Picardy, 
could  we  doubt  that  Louis  must  in  good  earnest  abandon  the  cause 
of  his  grandson,  as  he  had  already  pledged  himself  in  the  conferences 
of  Q-ertruydenburg  ? 

2.  It  was  easy  to  slight  the  influence  which  the  ties  of  blood 
exert  over  kings.  Doubtless  they  are  often  torn  asunder  by  ambi- 
tion or  wounded  pride.  But  it  does  not  follow  that^they  have  no 
efficacy ;  and  the  practice  of  courts  in  cementing  alliances  by  inter- 
marriage seems  to  show  that  they  are  not  reckoned  indifferent.  It 
might  however  be  admitted  that  a  king  of  Spain,  such  as  she  had 
been  a  hundred  years  before,  would  probably  be  led  by  the  tendency 
of  his  ambition  into  a  course  of  policy  hostile  to  France.  But  that 
monarchy  had  long  been  declining :  great  rather  in  name  and  extent 
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of  dominion  than  intrinsic  resources,  she  might  perhaps  rally  for 
a  short  period  under  an  enterprising  minister ;  but  with  such  in- 
veterate abuses  of  government,  and  so  little  progressive  energy 
among  the  people,  she  must  gradually  sink  lower  in  the  scale  of 
Europe,  till  it  might  become  the  chief  pride  of  her  sovereigns  that 
they  were  the  younger  branches  of  the  house  of  Bourbon.  To 
cherish  this  connexion  would  be  the  policy  of  the  court  of  Versailles ; 
there  would  result  from  it  a  dependent  relation,  an  habitual  sub- 
serviency of  the  weaker  power,  a  faonily  compact  of  perpetual  union, 
always  opposed  to  Great  Britain.  In  distant  ages,  and  after  fresh 
combinations  of  the  European  commonwealth  should  have  seemed 
almost  to  efface  the  recollection  of  Louis  XIV.  and  the  war  of  the 
succession,  the  Bourbons  on  the  French  throne  might  still  claim 
a  sort  of  primogenitary  right  to  protect  the  dignity  of  the  junior 
branch  by  interference  with  the  aflFairs  of  Spain;  and  *a  late 
posterity  of  those  who  witnessed  the  peace  of  Utrecht  might  be 
entangled  by  its  improvident  concessions. 

3.  That  the  accession  of  Charles  to  the  empire  rendered  his  pos- 
session of  the  Spanish  monarchy  in  some  degree  less  desirable,  need 
not  be  disputed ;  though  it  would  not  be  easy  to  prove  that  it 
could  endanger  England,  or  even  the  smaller  states,  since  it  was 
agreed  on  all  hands  that  he  was  to  be  master  of  Milan  and  Naples. 
But  against  this,  perhaps  imaginary  mischief,  the  opponents  of  the 
treaty  set  the  risk  of  seeing  the  crowns  of  France  and  Spain  united 
on  the  head  of  Philip.  In  the  year  1711  and  1712  the  dauphin, 
the  duke  of  Burgundy,  and  the  duke  of  Berry  were  swept  away. 
An  infant  stood  alone  between  the  king  of  Spain  and  the  French  suc- 
cession. The  king  was  induced,  with  some  unwillingness,  to  sign 
a  renunciation  of  this  contingent  inheritance.  But  it  was  notori- 
ously the  doctrine  of  the  French  court  that  such  renunciations  were 
invalid ;  and  the  sufferings  of  Europe  were  chiefly  due  to  this  tenet 
of  indefeasible  royalty.  It  was  very  possible  that  Spain  would  never 
consent  to  this  union,  and  that  a  fresh  league  of  the  great  powers 
might  be  formed  to  prevent  it ;.  but,  if  we  had  the  means  of  per- 
manently separating  the  two  kingdoms  in  our  hands,  it  was  strange 
policy  to  leave  open  this  door  for  a  renewal  of  the  quarrel. 

§  9.  But  whatever  judgment  we  may  be  disposed  to  form  as  to  the 
political  necessity  of  leaving  Spain  and  America  in  the  possession 
of  Philip,  it  is  impossible  to  justify  the  course  of  that  negotiation 
which  ended  in  the  peace  of  Utrecht.  It  was  at  best  a  dangerous 
and  inauspicious  concession,  demanding  every  compensation  that 
could  be  devised,  and  which  the  'circumstances  of  the  war  entitled 
us  to  require.  France  was  still  our  formidable  enemy ;  the  ambition 
of  Louis  was  still  to  be  dreaded,  his  intrigues  to  be  suspected 
That  an  English  minister  should  have  thrown  himself  into  the 
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arms  of  this  enemy  at  the  first  overture  of  negotiation ;  that 
he  should  have  renounced  advantages  upon  which  he  might  have 
insisted ;  that  he  should  have  restored  Lille,  and  almost  attempted 
to  procure  the  sacrifice  of  Toumay ;  that  throughout  the  whole  corre- 
spondence and  in  all  personal  interviews  with  Torcy  he  should  have 
shown  the  triumphant  queen  of  Great  Britain  more  eager  for  peace 
than  her  vanquished  adversary ;  that  the  two  courts  should  have 
been  virtually  conspiring  against  those  allies,  without  whom  we  had 
bound  ourselves  to  enter  on  no  treaty ;  that  we  should  have  with- 
drawn our  troops  in  the  midst  of  a  campaign,  and  even  seized  upon 
the  towns  of  our  confederates  while  we  left  them  exposed  to  be  over- 
come by  a  superior  force ;  that  we  should  have  first  deceived  those 
confederates  by  the  most  direct  falsehood  in  denying  our  clandes- 
tine treaty,  and  then  dictated  to  them  its  acceptance,  are  facts  so 
disgraceful  to  Bolingbroke,  and  in  somewhat  a  less  degree  to  Oxford, 
that  they  can  hardly  be  palliated  by  establisMng  the  expediency  of 
the  treaty  itself. 

§  10.  For  several  years  after  the  treaty  of  Ryswick  the  intrigues 
of  ambitious  and  discontented  statesmen,  and  of  a  misled  faction, 
in  favour  of  the  exiled  family,  grew  much  colder ;  the  old  age  of 
James  and  the  infancy  of  his  son  being  alike  incompatible  with 
their  success.  The  Jacobites  yielded  a  sort  of  provisional  allegiance 
to  the  daughter  of  their  king,  deeming  her,  as  it  were,  a  regent  in 
the  heir's  minority,  and  willing  to  defer  the  consideration  of  his 
claim  till  he  should  be  competent  to  make  it,  or  to  acquiesce  in 
her  continuance  upon  the  throne,  if  she  could  be  induced  to  secure 
his  reversion.  Meanwhile,  under  the  name  of  tories  and  high- 
churchmen,  they  carried  on  a  more  dangerous  war  by  sapping  the 
bulwarks  of  the  revolution-settlement.  The  disaffected  clergy 
poured  forth  sermoDS  and  libels,  to  impugn  the  principles  of  the 
whigs  or  traduce  their  characters.  Twice  a  year  especially,  on  the 
30th  of  January  and  29th  of  May,  they  took  care  that  every  stroke 
upon  rebellion  and  usurpation  should  tell  against  the  expulsion  of 
the  Stuarts  and  the  Hanover  succession.  They  inveighed  against 
the  dissenters  and  the  toleration.  They  set  up  pretences  of  loyalty 
towards  the  queen,  descanting  sometimes  on  her  hereditary  right, 
in  order  to  throw  a  slur  on  the  settlement.  They  drew  a  trans- 
parent veil  over  their  designs,  which  might  screen  them  from 
prosecution,  but  could  not  impose,  nor  was  meant  to  impose,  en  the 
reader.  Among  these  the  most  distinguished  was  Leslie,  author  of 
a  periodical  sheet  called  the  Eehearsal,  printed  weekly  from  1704 
to  1708 ;  and  as  he,  though  a  nonjuror  and  unquestionable  Jacobite, 
held  only  the  same  language  as  Sacheverell,  and  others  who 
affected  obedience  to  the  government,  we  cannot  much  be  deceived 
in  assuming  that  their  views  were  entirely  the  same. 
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§  11.  The  court  of  St.  Germains,  in  the  first  years  of  the  queen, 
preserved  a  secret  connexion  with  Godolphin  and  Marlborough, 
though  justly  distrustful  of  their  sincerity ;  nor  is  it  by  any  means 
clear  that  they  made  any  strong  professions.  Their  evident  deter- 
mination to  reduce  the  power  of  France,  their  approximation  towards 
the'^whigs,  the  averseness  of  the  duchess  to  Jacobite  principles, 
taught  at  length  that  unfortunate  court  how  little  it  had  to  expect 
from  such  ancient  friends.  The  Scotch  Jacobites,  on  the  other 
hand,  were  eager  for  the  young  king*s  immediate  restoration ;  and 
their  assurances  finally  produced  his  unsuccessful  expedition  to  the 
coast  in  1708.  This  alarmed  the  queen,  who  at  least  had  no 
thoughts  of  giving  up  any  part  of  her  dominions,  and  probably 
exasperated  the  two  ministers.  Though  Godolphin's  partiality  to 
the  Stuart  cause  was  always  suspected,  the  proofs  of  his  intercourse 
with  their  emissaries  are  not  so  strong  as  against  Marlborough ; 
who,  so  late  as  1711,  declared  himself  more  positively  than  he 
seems  hitherto  to  have  done  in  favour  of  their  restoration.  But 
the  extreme  selfishness  and  treachery  of  his  character  make  it 
difficult  to  believe  that  he  had  any  further  view  than  to  secure 
himself  in  the  event  of  a  revolution  which  he  judged  probable.  His 
interest,  which  was  always  his  deity,  did  not  lie  in  that  direction ; 
and  his  great  sagacity  must  have  perceived  it. 

§  12.  A  more  promising  overture  had  by  this  time  been  made  to 
the  young  claimant  from  an  opposite  quarter.  Mr.  Harley,  about 
the  end  of  1710,  sent  the  abb^  Gaultier  to  marshal  Berwick  (natural 
son  of  James  II.  by  Marlborough's  sister),  with  authority  to  treat 
about  the  restoration  ;  Anne  of  course  retaining  the  crown  for  her 
life,  and  securities  being  given  for  the  national  religion  and  liberties. 
The  conclusion  of  peace  was  a  necessary  condition.  The  Jacobites 
in  the  English  parliament  were  directed  in  consequence  to  fall  in 
with  the  court,  which  rendered  it  decidedly  superior.  Harley  pro- 
mised to  send  over  in  the  next  year  a  plan  for  carrying  that  design 
into  effect.  But  neither  at  that  time,  nor  during  the  remainder  of 
the  queen's  life,  did  this  dissembling  minister  take  any  further 
measures^  though  still  in  strict  connexion  with  that  party  at  home, 
and  with  the  court  of  St.  Germains.  It  was  necessary,  he  said,  to 
proceed  gently,  to  make  the  army  their  own,  and  to  avoid  suspicions 
which  would  be  £&tal.  It  was  manifest  that  the  course  of  his  ad- 
ministration was  wholly  inconsistent  with  his  professions ;  the 
friends  of  the- house  of  Stuart  felt  that  he  betrayed,  though  he  did 
not  delude  them ;  but  it  was  the  misfortune  of  this  minister,  or 
rather  the  just  and  natural  reward  of  crooked  counsels,  that  those 
he  meant  to  serve  could  neither  believe  in  his  friendship,  nor  for- 
give his  appearances  of  enmity.  It  is  doubtless  not  easy  to  pro- 
nounce on  the  real  intentions  of  men  so  destitute  of  sincerity  as 
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Harley  and  Marlborougb ;  but  in  belieying  the  fonner  favourable 
to  the  protestant  succession,  which  be  had  so  eminently  contributed 
to  establish,  we  accede  to  the  judgment  of  those  contemporaries 
who  were  best  able  to  form  one,  and  especially  of  the  very  Jacobites 
with  whom  he  tampered.  And  this  is  so  powerfully  confirmed  by 
most  of  his  public  measures,  his  averseness  to  the  high  tories,  and 
their  consequent  hatred  of  him,  his  irreconcilable  disagreement 
with  those  of  his  colleagues  who  looked  most  to  St.  Germains,  his 
frequent  attempts  to  renew  a  connexion  with  the  whigs,  his  con- 
tempt of  the  Jacobite  creed  of  goyemment,  and  the  little  prospect 
he  could  have  had  of  retaining  power  on  such  a  revolution,  that,  so 
far  at  least  as  may  be  presumed  from  what  has  hitherto  become 
public,  there  seems  no  reason  for  counting  the  earl  of  Oxford  among 
those  from  whom  the  house  of  Hanover  had  any  enmity  to  appre- 
hend. 

The  pretender,  meanwhile,  had  friends  in  the  tory  government 
more  sincere  probably  and  zealous  than  Oxford.  In  the  year  1712 
lord  Bolingbroke,  the  duke  of  Buckingham,  president  of  the  council, 
and  the  duke  of  Ormond,  were  engaged  in  this  coxmexion.  The 
last  of  these  being  in  the  command  of  the  army,  little  glory  as  that 
brought  him,  might  become  an  important  auxiliary.  Harcourt,  the 
chancellor,  though  the  proofs  are  not,  I  believe,  so  direct,  has 
always  been  reckoned  in  the  same  interest.  Several  of  the  leading 
Scots  peers,  with  little  disguise,  avowed  their  adherence  to  it; 
especially  the  duke  of  Hamilton,  who,  luckily  perhaps  for  the  king- 
dom, lost  his  life  in  a  duel  at  the  moment  when  he  was  setting  oat 
on  an  embassy  to  France.  The  rage  expressed  by  that  faction  at 
his  death  betrays  the  hopes  they  had  entertained  from  him.  A 
strong  phalanx  of  tory  members,  called  the  October  Club,  though  by 
no  means  entirely  Jacobite,  were  chiefly  influenced  by  those  who 
were  such.  In  the  new  parliament  of  1713  the  queen's  precarious 
health  excited  the  Stuart  partisans  to  press  forward  with  more 
zeal.  The  mask  was  more  than  half  drawn  aside ;  and,  vainly 
urging  the  ministry  to  fulfil  their  promises  while  yet  in  time,  they 
cui^sed  the  insidious  cunning  of  Harley  and  the  selfish  cowardice  of 
the  queen.  Upon  her  they  had  for  some  years  relied.  Lady 
Masham,  the  bosom  favourite,  was  entirely  theirs;  and  every 
word,  every  look  of  the  sovereign,  had  been  anxiously  observed, 
in  the  hope  of  some  indication  that  she  would  take  the  road  which 
affection  and  conscience,  as  they  fondly  argued,  must  dictate.  But, 
whatever  may  have  been  the  sentiments  of  Anne,  her  secret  was 
never  divulged,  nor  is  there,  as  I  apprehend,  however  podtively  the 
contrary  is  sometimes  asserted,  any  decisive  evidence  whence  we  may 
infer  that  she  even  intended  her  brother's  restoration.  The  weakest 
^  mankind  have  generally  an  instinct  of  self-preservation  which 
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leads  them  right,  and  perhaps  more  than  stronger  minds  possess^ 
and  Anne  fcoold  scarcely  help  perceiving  that  her  own  deposition 
from  the  throne  would  be  the  natural  consequence  of  once  admitting 
the  reversionary  right  of  one  whose  claim  was  equally  good  to  the 
possession.  The  asserters  of  hereditary  descent  could  acquiesce  in 
her  usurpation  no  longer  than  they  found  it  necessary  for  their 
object:  if  her  life  should  be  protracted  to  an  ordinary  duration, 
it  was  almost  certain  that  Scotland  first,  and  afterwards  England, 
would  be  wrested  from  her  impotent  grasp.  Yet,  though  I  believe 
the  queen  to  have  been  sensible  of  this,  it  is  impossible  to  pro- 
nounce with  certainty  that,  either  through  pique  against  the  house 
of  Hanover,  or  inability  to  resist  her  own  counsellors,  she  might 
not  have  come  into  the  scheme  of  altering  the  succession. 

But,  if  neither  the  queen  nor  her  lord  treasurer  were  inclined  to 
take  that  vigorous  course  which  one  party  demanded,  they  at  least 
did  enough  to  raise  just  alarm  in  the  other ;  and  it  seems  strange  to 
deny  that  the  protestaDt  succession  was  in  danger.  As  lord  Oxford's 
ascendency  diminished,  the  signs  of  impending  revolution  became 
less  equivocal.  Adherents  of  the  house  of  Stuart  were  placed  in 
civil  and  military  trust ;  an  Irish  agent  of  the  pretender  was  re- 
ceived in  the  character  of  envoy  fh)m  the  court  of  Spain  ;  the  most 
audacious  manifestations  of  disaffection  were  overlooked.  Several 
even  in  parliament  spoke  with  contempt  and  aversion  of  the  house 
of  Hanover.  It  was  surely  not  unreasonable  in  the  whig  party  to 
meet  these  assaults  of  the'  enemy  with  something  beyond  the  ordi- 
nary weapons  of  an  opi)08ition.  They  affected  no  apprehensions 
that  it  was  absurd  iK)  entertain.  Those  of  the  opposite  faction  who 
vrished  well  to  the  protestant  interest,  and  were  called  Hanoverian 
tories,  came  over  to  their  side,  and  joined  them  on  motions  that  the 
succession  was  in  danger.  No  one  hardly,  who  either  hoped  or 
dreaded  the  consequences,  had  any  doubts  upon  this  score ;  and  it 
is  only  a  few  modems  who  have  assumed  the  privilege  of  setting 
aside  the  persuasion  of  contemporaries  upon  a  subject  which  con- 
temporaries were  best  able  to  understand.  Are  we  then  to  censure 
the  whigs  for  urging  on  the  elector  of  Hanover,  who,  by  a  strange 
apathy  or  indifference,  seemed  negligent  of  the  great  prize  reserved 
for  him ;  or  is  the  bold  step  of  demanding  a  writ  of  summons  for 
the  electoral  prince  as  duke  of  Cambridge  to  pass  for  a  factious 
insult  on  the  queen,  because,  in  her  imbecility,  she  was  leaving  the 
crown  to  be  snatched  at  by  the  first  comer,  even  if  she  were  not,  as 
they  suspected,  in  some  conspiracy  to  bestow  it  on  a  proscribed 
heir  ?  I  am  much  inclined  to  believe  that  the  great  majority  of  the 
nation  were  in  favour  of  the  protestant  succession ;  but,  if  the  princes 
of  the  house  of  Brunswick  had  seemed  to  retire  from  the  contest,  it 
might  have  been  impracticable  to  resist  a  predominant  faction  in  the 
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council  and  in  parliament,  especially  if  the  son  of  James,  listening 
to  the  remonstrances  of  his  English  adherents,  could  have  been 
induced  to  renounce  a  faith  which,  in  the  eyes  of  too  many,  was  the 
sole  pretext  for  his  exclusion,  and  was  at  least  almost  the  only  one 
which  could  have  been  publicly  maintained  with  much  success  con- 
sistently with  the  general  principles  of  our  constitution. 

§  13.  The  queen's  death,  which  came  at  last  perhaps  rather  more 
quickly  than  was  anticipated,  broke  for  ever  the  fair  prospects  of 
her  family.  George  I.,  unknown  and  absent,  was  proclaimed  without 
a  single  murmur,  as  if  the  crown  had  passed  in  the  most  regular 
descent.  But  this  was  a  momentary  calm.  The  Jacobite  party, 
recovering  from  the  first  consternation,  availed  itself  of  its  usual 
arms,  and  of  those  with  which  the  new  king  supplied  it.  Many  of 
the  tories  who  would  have  acquiesced  in  the  act  of  settlement  seem 
to  have  looked  on  a  leading  share  in  the  administration  as  belonging 
of  right  to  what  was  called  the  church  party,  and  complained  of  the 
formation  of  a  ministry  on  the  whig  principle.  In  later  times  also 
it  has  been  not  uncommon  to  censure  George  I.  for  governing,  as  it 
is  called,  by  a  faction.  Nothing  can  be  more  unreasonable  than  this 
reproach.  Was  he  to  select  those  as  his  advisers  who  had  been,  as 
we  know  and  as  he  believed,  in  a  conspiracy  with  his  competitor  ? 
Was  lord  Oxford,  even  if  the  king  thought  him  faithful,  capable  of 
uniting  with  any  public  men,  hated  as  he  was  on  each  side?  Were 
not  the  tories  as  truly  a  faction  as  their  adversaries,  and  as  intolerant 
during  their  own  power  ?  Was  there  not,  above  all,  a  danger  that, 
if  some  of  one  denomination  were  drawn  by  pique  and  disappoint- 
ment into  the  ranks  of  the  Jacobites,  the  whigs,  on  the  other  hand, 
so  ungratefully  and  perfidiously  recompensed  for  their  arduous 
services  to  the  house  of  Hanovfer,  might  think  all  royalty  irrecon- 
cilable with  the  principles  of  freedom,  and  raise  up  a  republican 
party  of  which  the  scattered  elements,  were  sufficiently  discernible 
in  the  nation  ?"  The  exclusion  indeed  of  the  whigs  would  have  been 
so  monstrous,  both  in  honour  and  policy,  that  the  censure  has 
generally  fallen  on  their  allied  monopoly  of  public  offices.  But 
the  mischiefs  of  a  disunited,  hybrid  ministry  had  been  sufficiently 
manifest  in  the  two  last  reigns ;  nor  could  George,  a  stranger  to  his 
people  and  their  constitution,  have  undertaken  w  ithout  ruin  that 
most  difficult  task  of  balancing  parties  and  persons,  to  which  the 
great  mind  of  William  had  proved  unequal.  Nor  is  it  true  that  the 
tories  as  such  were  proscribed ;  those  who  chose  to  serve  the  court 
met  with  court  favour:  and  in  the  very  outset  the  few  men  of 
sufficient  eminence  whp  had  testified  their  attachment  to  the  sue- 

s  Though  no  republican  party,  as  I  have  cation  from  the  crown  mi^t  have  brought 

eluewhere  observed  (see  p.  487),  could  with  one  together  in  no  slight    force.    These 

'KDj  propriety  be  said  to  exist,  it  is  easy  two  propositions  are  perfectly  compatible. 

perceive  that  a  certain  decree  of  provo- 
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cession  received  equitable  rewards ;  but,  most  happily  for  himself 
and  the  kingdom,  most  reasonably  according  to  the  principles  on 
which  alone  his  throne  could  rest,  the  first  prince  of  the  hous6  of 
Brunswick  gave  a  decisive  preponderance  in  his  favour  to  Walpole 
and  Townshend  above  Harcourt  and  Bolingbroke.  • 

§  14.  The  strong  symptoms  of  disaffection  which  broke  out  in  a 
few  months  after  the  king's  accession,  and  which  can  be  ascribed  to 
no  grievance,  unless  the  formation  of  a  whig  ministry  was  to  be 
termed  one,  prove  the  taint  of  the  late  times  to  have  been  deep- 
seated  and  extensive.  The  clergy,  in  many  instances,  perverted,  by 
political  sermons,  their  influence  over  the  people,  who,  while  they 
trusted  that  from  those  fountains  they  could  draw  the  living  waters 
of  truth,  became  the  dupes  of  factious  lies  and  sophistry.  Thus 
encouraged,  the  heir  of  the  Stuarts  landed  in  Scotland ;  and  the 
spirit  of  that  people  being  in  a  great  measure  Jacobite,  and  very 
generally  averse  to  the  union,  he  met  with  such  success  as,  had 
their  independence  subsisted,  would  probably  have  established  him 
on  the  throne.  But  Scotland  was  now  doomed  to  wait  on  the 
fortunes  of  her  more  powerful  ally ;  and,  on  his  invasion  of  England, 
the  noisy  partisans  of  hereditary  right  discredited  their  faction  by 
its  cowardice.  Few  rose  in  arms  to  support  the  rebellion,  compared 
with  those  who  desired  its  success,  and  did  not  blush  to  see  the 
gallant  savages  of  the  Highlands  shed  their  blood  that  a  supine  herd 
of  priests  and  country  gentlemen  might  enjoy  the  victory.  The 
severity  of  the  new  government  after  the  rebellion  has  been  often 
blamed ;  but  I  know  not  whether,  according  to  the  usual  rules  of 
policy,  it  can  be  proved  that  the  execution  of  two  peers  and  thirty 
other  persons,  taken  with  arms  in  flagrant  rebellion,  was  an  un- 
warrantable excess  of  punishment.  There  seems  a  latent  insinuation 
in  those  who  have  argued  on  the  other  side,  as  if  the  Jacobite  re- 
bellion, being  founded  on  an  opinion  of  right,  was  more  excusable 
than  an  ordinary  treason — a  proposition  which  it  would  not  have 
been  quite  safe  for  the  reigning  dynasty  to  acknowledge.  Clemency, 
however,  is  the  standing  policy  of  constitutional  governments,  as 
severity  is  of  despotism ;  and  if  the  ministers  of  George  I.  might 
have  extended  it  to  part  of  the  inferior  sufferers  (for  surely  those  of 
higher  rank  were  the  flrst  to  be  selected)  with  safety  to  their  master, 
they  would  have  done  well  in  sparing  him  the  odium  that  attends 
all  political  punishments. 

§  16.  It  will  be  admitted  on  all  hands  at  the  present  day  that  the 
charge  of  high  treason  in  the  impeachments  against  Oxford  and 
Bolingbroke  was  an  intemperate  excess  of  resentment  at  their  scan- 
dalous dereliction  of  the  public  honour  and  interest.  The  danger  of 
a  sanguinary  revenge  inflamed  by  party  spirit  is  so  tremendous  that 
the  worst  of  men  ought  perhaps  to  escape  rather  than  suffer  by  a 
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retrospective^  or,  what  is  no  better,  a  oonstmctiye  extension  of  the 
law.  The  particular  charge  of  treason  was  that  in  the  negotiation 
for  peace  they  had  endeavoured  to  procure  the  city  of  Toumay  for 
the  king  of  France;  which  was  maintained  to  be  an  adhering  to  the 
queen's  enemies  within  the  statute  of  Edward  III.  But  as  this  con- 
struction could  hardly  be  brought  within  the  spirit  of  that  law,  and 
the  motive  was  certainly  not  treasonable  or  rebellious,  it  would  have 
been  incomparably  more  constitutional  to  treat  so  gross  a  breach  of 
duty  as  a  misdemeanor  of  the  highest  kind.  This  angry  temper  of 
the  commons  led  ultimately  to  the  abandonment  of  the  whole  im- 
peachment against  lord  Oxford;  the  upper  house,  though  it  had 
committed  Oxford  to  the  Tower,  which  seemed  to  prejudge  the 
question  as  to  the  treasonable  character  of  the  imputai  offence, 
having  two  years  afterwards  resolved  that  the  charge  of  treason 
should  be  first  determined,  before  they  would  enter  on  the  articles  of 
less  importance ;  a  decision  with  which  the  commons  were  so  ill 
satisfied  that  they  declined  to  go  forward  with  the  prosecution. 
The  resolution  of  the  peers  was  hardly  conformable  to  precedent, 
to  analogy,  or  to  the  dignity  of  the  house  of  commons,  nor  will  it 
perhaps  be  deemed  binding  on  any  future  occasion;  but  the 
ministers  prudently  suffered  themselves  to  be  beaten,  rather  than 
aggravate  the  fever  of  the  people  by  a  prosecution  so  full  of  delicate 
and  hazardous  questions. 

One  of  these  questions,  and  by  no  means  the  least  important, 
would  doubtless  have  arisen  upon  a  mode  of  defence  alleged  by  the 
earl  of  Oxford  in  the  house,  when  the  articles  of  impeachment  were 
brought  up.  "  My  lords,"  he  said,  "  if  ministers  of  state,  actiug  by 
the  immediate  commands  of  their  sovereign,  are  afterwards  to  be 
made  accountable  for  their  proceedings,  it  may,  one  day  or  other, 
be  the  case  of  all  the  members  of  this  august  assembly."  It  was 
indeed  undeniable  that  the  queen  had  been  very  desirous  of  peace, 
and  a  party,  as  it  were,  to  all  the  counsels  that  tended  to  it. 
Though  it  was  made  a  charge  against  the  impeached  lords  that  the 
instructions  to  sign  the  secret  preliminaries  of  1711  with  M.  Mes- 
nager,  the  French  envoy,  were  not  under  the  great  seal,  nor  counter- 
signed by  any  minister,  they  were  certainly  under  the  queen's  signet, 
and  had  all  the  authority  of  her  personal  command.  This  must 
have  brought  on  the  yet  unsettled  and  very  delicate  question  of 
ministerial  responsibility  in  matters  where  the  sovereign  has  inter- 
posed his  own  command ;  a  question  better  reserved,  it  might  then 
appear,  for  the  loose  generalities  of  debate  than  to  be  determined 
with  the  precision  of  criitiinal  law.  Each  party,  in  fact,  had  in  its 
turn  made  use  of  the  queen's  personal  authority  as  a  shield ;  the 
whigs  availed  themselves  of  it  to  parry  the  attack  made  on  their 
ministry,  after  its  fall,  for  an  alleged  mismanagement  of  the  war  in 
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Spain  before  the  battle  of  Aknanza ;  and  the  modern  constitutional 
theory  was  by  no  means  so  established  in  public  opinion  as  to  bear 
the  rude  brunt  of  a  legal  argument  Anne  herself,  like  all  her  pre- 
decessors, kept  in  her  own  hands  the  reins  of  power ;  jealous,  as 
such  feeble  characters  usually  are  of  those  in  whom  she  was  forced 
to  confide  (especially  after  the  ungrateful  return  of  the  duchess  of 
Marlborough  for  the  most  affectibnate  condesceusion),  and  obstinate 
in  her  judgment  from  the  very  consciousness  of  its  weakness,  she 
took  a  share  in  all  business,  frequently  presided  in  meetings  of  the 
cabinet,  and  sometimes  gave  directions  without  their  advice.  The 
defence  set  up  by  lord  Oxford  would  undoubtedly  not  be  tolerated 
at  present,  if  alleged  in  direct  terms,  by  either  house  of  parliament ; 
however,  it  may  sometimes  be  deemed  a  sufficient  apology  for  a 
minister,  by  those  whose  bias  is  towards  a  compliance  with  power, 
to  insinuate  that  he  must  either  obey  against  his  conscience,  or 
resign  against  his  will. 

§  16.  Upon  this  prevalent  disaffection,  and  the  general  dangers  of 
the  established  government,  was  founded  that  measure  so  frequently 
arraigned  in  later  times,  the  substitution  of  septennial  for  triennial 
parliaments.  The  ministry  deemed  it  too  perilous  for  their  master, 
certainly  for  themselves,  to  encounter  a  general  election  in  1717 ; 
but  the  arguments  adduced  for  the  alteration,  as  it  was  meant  to  be 
permanent,  were  drawn  from  its  permanent  expediency.  Nothing 
can  be  more  extravagant  than  what  is  sometimes  confidently  pre- 
tended by  the  ignorant,  that  the  legislature  exceeded  its  rights  by 
this  enactment ;  or,  if  that  cannot  legally  be  advanced,  that  it  at 
least  violated  the  trust  of  the  people,  and  broke  in  upon  the  ancient 
constitution.  The  law  for  triennial  parliaments  was  of  little  more 
than  twenty  years'  continuance.  It  was  an  experiment,  which,  as' 
was  argued,  had  proved  unsuccessful ;  it  was  subject,  like  every 
other  law,  to  be  repealed  entirely  or  to  be  modified  at  discretion. 
As  a  question  of  constitutional  expediency,  the  septennial  bill  was 
doubtless  open  at  the  time  to  one  serious  objection.  Every  one 
admitted  that  a  parliament  subsisting  indefinitely  during  a  king's 
life,  but  exposed  at  all  times  to  be  dissolved  at  his  pleasure,  would 
become  far  too  little  dependent  on  the  people,  and  far  too  much  so 
upon  the  crown ;  but,  if  the  period  of  its  continuance  should  thus  be 
extended  from  three  to  seven  years,  the  natural  course  of  encroach- 
ment, or  some  momentous  circumstances  like  the  present,  might  lead 
to  fresh  prol(Higations,  and  gradually  to  an  entire  repeal  of  what  had 
been  thought  so  important  a  safeguard  of  its  purity.  Time  has 
happily  put  an  end  to  apprehensions  which  are  not  on  that  account  to 
be  reckoned  unreasonable. 

Many  attempts  have  been  made  to  obtain  a  return  to  triennial 
parliaments,  the  most  considerable  of  which  was  in  1733,  when  the 
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powerful  talents  of  Walpole  and  his  opponents  were  arrayed  on  this 
great  question.  It  has  been  less  debated  in  modem  times  than 
some  others  connected  with  parliamentary  reformation.  It  may 
well  be  doubted  whether  triennial  elections  would  make  much  per- 
ceptible difference  in  the  course  of  government,  and  whether  that 
difference  would  on  the  whole  be  beneficial.  It  will  be  found,  I 
believe,  on  a  retrospect  of  the  last  hundred  years,  that  the  house  of 
commons  would  have  acted,  in  the  main,  on  the  same  principles  had 
the  elections  been  more  frequent ;  and  certainly  the  effects  of  a 
dissolution,  when  it  has  occurred  in  the  regular  order,  have  seldom 
been  very  important.  It  is  also  to  be  considered  whether  an 
assembly  which  so  much  takes  to  itself  the  character  of  a  delibera- 
tive council  on  all  matters  of  policy,  ought  to  follow  with  the  pre- 
cision of  a  weather-glass  the  imstable  prejudices  of  the  multitude, 
lliere  are  many  who  look  too  exclusively  at  the  functions  of  parlia- 
ment as  the  protector  of  civil  liberty  against  the  crown,  functions, 
it  is  true,  most  important,  yet  not  more  indispensable  than  those  of 
steering  a  firm  course  in  domestic  and  external  affairs,  with  a 
circumspectness  and  providence  for  the  future  which  no  wholly 
democratical  government  has  ever  yet  displayed.  It  is  by  a  middle 
position  between  an  oligarchical  senate  and  a  popular  assembly  that 
the  house  of  commons  is  best  preserved  both  in  its  dignity  and  use- 
fulness, subject  indeed  to  swerve  towards  either  character  by  that 
continual  variation  of  forces  which  act  upon  the  vast  machine  of 
our  commonwealth.  But  what  seems  more  important  than  the 
usual  term  of  duration  is  that  this  should  be  permitted  to  take  its 
course,  except  in  cases  where  some  great  change  of  national  policy 
may  perhaps  justify  its  abridgment.  The  crown  would  obtain  a 
very  serious  advantage  over  the  house  of  commons  if  it  should 
become  an  ordinary  thing  to  dissolve  parliament  for  some  petty 
ministerial  interest,  or  to  avert  some  unpalatable  resolution.  Cus- 
tom appears  to  have  established,  and  with  some  convenience,  the 
substitution  of  six  for  seven  years  as  the  natural  life  of  a  house  of 
commons.  And  it  may  here  be  permitted  to  express  a  hope  that 
the  necessary  dissolution  of  parliament  within  six  months  of  a  demise 
of  the  crown  will  not  long  be  thought  congenial  to  the  spirit  of  our 
modern  government. 

§  17.  A  far  more  unanimous  sentence  has  been  pronounced  by 
posterity  upon  another  great  constitutiqual  question  that  arose 
under  George  I.  Lord  Sunderland  persuaded  the  king  to  renounce 
his  important  prerogative  of  making  peers ;  and  a  bill  was  supported 
by  the  ministry,  limiting  the  house  of  lords,  after  the  creation  of  a 
very  few  more,  to  its  actual  numbers.  The  Scots  were  to  have  25 
hereditary,  instead  of  16  elective,  members  of  the  house,  a  provision 
neither  easily  reconciled  to  the  union  nor  required  by  the  general 
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tenor  of  the  bilL  This  measure  was  carried  with  no  difficulty 
through  the  upper  house,  whose  interests  were  so  manifestly  con- 
cerned in  it.  But  a  similar  motive,  concurring  with  the  efforts  of  a 
powerful  malcontent  party,  caused  its  rejection  by  the  commons. 
It  wixa  justly  thought  a  proof  of  the  king's  ignorance  or  indifference 
in  every  thing  that  concerned  his  English  crown,  that  he  should 
have  consented  to  so  momentous  a  sacrifice,  and  Sunderland  was 
reproached  for  so  audacious  an  endeavour  to  strengthen  his  private 
faction  at  the  expense  of  the  fundamental  laws  of  the  monarchy. 
Those  who  maintained  the  expediency  of  limiting  the  peerage  had 
recourse  to  uncertain  theories  as  to  the  ancient  constitution,  and 
denied  this  prerogative  to  have  been  originally  vested  in  the  crown. 
A  more  plausible  argument  was  derived  from  the  abuse,  as  it  was 
then  generally  accounte4,  of  creating  at  once  twelve  peers  in  the 
late  reign,  for  the  sole  end  of  establishing  a  majority  for  the  court, 
a  resource  which  would  be  always  at  the  command  of  successive 
factions,  till  the  British  nobility  might  become  as  numerous  and 
venal  as  that  of  some  European  states.  It  was  argued  that  there 
was  a  fallacy  in  concluding  the  collective  power  of  the  house  of 
lords  to  be  augmented  by  its  limitation,  though  every  single  peer 
would  evidently  become  of  more  weight  in  the  kingdom  ;  that  the 
wealth  of  the  whole  body  must  bear  a  less  proportion  to  that  of  the 
nation,  and  would  possibly  not  exceed  that  of  the  lower  house, 
while  on  the  x)ther  hand  it  might  be  indefinitely  multiplied  by  fresh 
creations ;  that  the  crown  would  lose  one  great  engine  of  corrupt 
influence  over  the  commons,  which  could  never  be  truly  independent 
while  its  principal  members  were  looking  on  it  as  a  stepping-stone 
to  hereditary  honours.* 

Though  these  reasonings,  however,  are  not  destitute  of  considerable 
weight,  and  the  unlimited  prerogative  of  augmenting  the  peerage 
is  liable  to  such  abuses,  at  least  in  theory,  as  might  overthrow  our 
form  of  government,  while,  in  the  opinion  of  some,  whether  erro- 
neous or  not,  it  has  actually  been  exerted  with  too  little  discretion, 
the  arguments  against  any  legal  limitation  seem  more  decisive.  The 
crown  has  been  carefully  restrained  by  statutes,  and  by  the  respon- 
sibility of  its  advisers;  the  commons,  if  they  transgress  their 
boundaries,  are  annihilated  by  a  proclamation;  but  against  the 
ambition,  or,  what  is  much  more  likely,  the  perverse  haughtiness  of 
the  aiistocracy,  the  constitution  has  not  furnished  such  direct 
securities.  And,  as  this  would  be  prodigiously  enhanced  by  a  con- 
sciousness of  their  power,  and  by  a  sense  of  self-importance  which 
every  peer  would  derive  from  it  after  the  limitation  of  their  numbers, 
it  might  break  out  in  pretensions  very  galling  to  the  people,  and  in 

«  The  aiigninents  on  this  side  are  urged     tiie  atithor  of  a  tract  entitled  Six  Qnes- 
by  Addison,  in  the  Old  Whig;  and  by     tione  Stated  and  Answered. 

ST.  C.  H.  E.  2  B 
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an  oppressive  extension  of  privileges  which  were  already  sufficiently 
obnoxious  and  arbitrary.  It  is  true  that  the  resource  of  subduing 
an  aristocratical  faction  by  the  creation  of  new  peers  could  never  be 
constitutioually  employed,  except  in  the  case  of  a  nearly  equal 
balance ;  but  it  might  usefully  hang  over  the  heads  of  the  whole 
body,  and  deter  them  from  any  gross  excesses  of  faction  or  oli- 
garchical spirit.  The  nature  of  our  government  requires  a  general 
harmony  between  the  two  houses  of  parliament ;  and  indeed  any 
systematic  opposition  between  them  would  of  necessity  bring  on  the 
subordination  of  one  to  the  other  in  too  marked  a  manner ;  nor  had 
there  been  wanting,  within  the  memory  of  man,  several  instances  of 
such  jealous  and  even  hostile  sentiments  as  could  only  be  allayed 
by  the  inconvenient  remedies  of  a  prorogation  or  a  dissolution.  These 
animosities  were  likely  to  revive  with  more  bitterness  when  the 
country  gentlemen  and  leaders  of  the  commons  should  come  to  look 
on  the  nobility  as  a  class  into  which  they  could  not  enter,  and  the 
latter  should  forget  more  and  more,  in  their  inaccessible  dignity,  the 
near  approach  of  that  gentry  to  themselves  in  respectability  of  birth 
and  extent  of  possessionH.^ 

lliese  innovations  on  the  part  of  the  new  government  were  main- 
tained on  the  score  of  its  unsettled  state  and  want  of  hold  on  the 
national  parliament.  It  may  seem  a  reproach  to  the  house  of 
Hanover  that,  connected  as  it  ought  to  have  been  with  the  names 
most  dear  to  English  hearts,  the  protestant  religion  and  civil 
liberty,  it  should  have  been  driven  to  try  the  resources  of  tyranny, 
and  to  demand  more  authority,  to  exercise  more  control,  than  had 
been  necessary  for  the  worst  of  its  predecessors.  Much  of  this  dis- 
affection was  owing  to  the  cold  reserve  of  George  I.,  ignorant  of  the 
language,  alien  from  the  prejudices  of  his  people,  and  continually 
absent  in  his  electoral  dominions,  to  which  he  seemed  to  sacrifice 
the  nation's  interest  and  the  security  of  his  own  crown.  It  is  certain 
that  the  acquisition  of  the  duchies  of  Bremen  and  Verden  for 
Hanover  in  1716  "  exposed  Great  Britain  to  a  very  serious  danger, 
by  provoking  the  king  of  Sweden  to  join  in  a  league  for  the  restora- 
tion of  the  pretender.  It  might  have  been  impossible  (such  was 
the  precariousness  of  our  revolution-settlement)  to  have  made  the 

s  The  speeches  of  Walpole  and  others,  them  to  George  I.,  as  elector  of  Hano- 

in  the    Parliamentary    Debates,  contain  ver,  though  they  had  never  been  resigned 

the  whole  force  of  the  arguments  against  by  Charles  XII.    This  is  not  consonant  to 

the  peerage  bill.    Steele,  in  the  Plebeian,  the  usage  of  nations,  and  at  least  was  an 

opposed   his    old   friend    and  coadjutor,  act  of  hostility  in  Geoi|^  I.  i^pdnst  a 

Addison,  who  has  been  thought  by  John-  power  who  had  not  injured  him.     Yet 

son  to  have  forgotten  a  little  in  party  and  Townshend  affeoted  to  defend  it,  as  bene- 

controversy  their  ancient  friendship.  ficial  to    English    interests ;  though   the 

«  These  duchies    had   been   conquered  contrary  is  most  evident,  as  it  provoked 

^rom   Sweden    by  Denmark,  who   ceded  Charles  to  espouse  the  pretender's  cause. 
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abdication  of  the  electorate  a  condition  of  the  house  of  Brunswick's 
succession ;  but  the  tonsequences  of  that  connexion,  though  much 
exaggerated  by  the  factious  and  disaffected,  were  in  various  manners 
detrimental  to  English  interests  during  these  two  reigns ;  and  not 
the  least,  in  that  they  estranged  the  affections  of  the  people  from 
sovereigns  whom  they  regarded  as  still  foreign. 

§  18.  The  tory  and  Jacobite  factions,  as  I  have  observed,  were 
powerful  in  the  church.  This  had  been  the  case  ever  since  tbe 
Revolution.  The  avowed  nonjurors  were  busy  with  the  press,  and 
poured  forth,  especially  during  the  encouragement  they  received 
in  part  of  Anne's  reign,  a  multitude  of  pamphlets,  sometimes  argu- 
mentative, more  often  virulently  libellous.  Their  idle  cry  that  the 
church  was  in  danger,  which  both  houses  in  1704  thought  fit  to 
deny  by  a  formal  vote,  alarmed  a  senseless  multitude.  Those  who 
took  the  oaths  were  frequently  known  partisans  of  the  exiled  family ; 
and  those  who  affected  to  disclaim  that  cause  defended  the  new 
settlement  with  such  timid  or  faithless  arms  as  served  only  to  give 
a  triumph  to  the  adversary.  About  the  beginning  of  William's 
reign  grew  up  the  distinction  of  high  and  low  churchmen :  the  first 
distinguished  by  great  pretensions  to  sacerdotal  power,  both  spiritual 
and  temporal,  by  a  repugnance  to  toleration,  and  by  a  firm  adhe- 
rence to  the  tory  principle  in  the  state,  the  latter  by  the  opposite 
characteristics.  These  were  pitched  against  each  other  in  the  two 
houses  of  convocation,  an  assembly  whidi  virtually  ceased  to  exist 
under  George  I. 

§  19.  The  convocation  of  the  province  of  Canterbury  (for  that  of 
York  seems  never  to  have  been  impOTtant)  is  summoned  by  the 
archbishop's  writ,  under  the  king's  direction,  along  with  every  parlia* 
ment,  to  which  it  bears  analogy  both  in  its  constituent  parts  and 
in  its  primary  functions.  It  consists  (since  the  Reformation)  of  the 
suffrs^n  bishops,  forming  the  upper  house ;  of  the  deans,  arch- 
deacons, a  proctor  or  proxy  for  each  chapter,  and  two  from  each 
diocese,  elected  by  the  parochial  clergy,  who  together  constitute  the 
lower  house.  In  this  assembly  subsidies  were  granted,  and  eccle- 
siastical canons  enacted.  In  a  few  instances  under  Henry  VIII. 
and  Elizabeth  they  were  consulted  as  to  momentous  questions 
affecting  the  national  religion ;  the  supremacy  of  the  former  was 
approved  in  1533,  the  articles  of  faith  were  confirmed  in  1562,  by 
the  convocation.  But  their  power  to  enact  fresh  canons  without  the 
king's  licence  was  expressly  taken  away  by  a  statute  of  Henry  VIII. ; 
and,  even  subject  to  this  condition,  is  limited  by  several  later  acts 
of  parliament  (such  as  the  acts  of  uniformity  under  Elizabeth  and 
Charles  II.,.  that  confirming,  and  therefore  rendering  unalterable, 
the  thirty-nine  articles,  those  relating  to  non-residence  and  other 
church  matters),  and  still  more  perhaps  by  the  doctrine  established 
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in  Westminster  Hall,  that  new  ecclesiastical  canons  are  not  binding 
on  the  laity,  so  greatly  that  it  will  ever  be  inipossible  to  exercise  it 
in  any  effectual  manner.  The  convocation  accordingly,  with  the 
exception  of  that  in  1603,  when  they  established  some  regulations, 
and  that  in  1640  (an  unfortunate  precedent),  when  they  attempted 
some  more,  had  little  business  but  to  grant  subsidies,  which  however 
were  from  the  time  of  Henry  VIII.  always  confirmed  by  an  act  of 
parliament ;  an  intimation,  no  doubt^  that  the  legislature  did  not 
wholly  acquiesce  in  their  power  even  of  binding  the  clergy  in  a  matter 
of  property.  This  practice  of  ecclesiastical  taxation  was  discontinued 
in  1664,  at  a  time  when  the  authority  and  pre-eminence  of  the 
church  stood  very  high,  so  that  it  could  not  then  have  seemed  the 
abandonment  of  an  important  privilege.  From  this  time  the  clergy 
have  been  taxed  at  the  same  rate  and  in  the  same  manner  widi 
the  laity. 

§  20.  It  was  the  natural  consequence  of  this  cessation  of  all 
business  that  the  convocation,  after  a  few  formalities,  either 
adjourned  itself  or  was  prorogued  by  a  royal  writ ;  nor  had  it  ever, 
with  the  few  excfsptions  above  noticed,  sat  for  more  than  a  few 
days,  till  its  supply  could  be  voted.  But,  about  the  time  of  the 
Kevolution,  the  party  most  adverse  to  the  new  order  sedulously 
propagated  a  doctrine  that  the  convocation  ought  to  be  advised  with 
upon  all  questions  affecting  the  church,  and  ought  even  to  watch 
over  its  interests  as  the  parliament  did  over  those  of  the  kingdom. 
The  commons  had  so  far  encouraged  this  faction  as  to  refer  to  the 
convocation  the  great  question  of  a  reform  in  the  liturgy  for  the 
sake  of  comprehension,  as  has  been  mentioned  in  the  last  chapter, 
and  thus  put  a  stop  to  the  king's  design.  It  was  not  suffered  to 
sit  much  during  the  rest  of  that  reign,  to  the  great  discontent  of  its 
ambitious  leaders.  The  most  celebrated  of  these,  Atterbury,  pub- 
lished a  book,  entitled  the  Bights  and  Privileges  of  an  English 
Convocation,  in  answer  to  one  by  Wake,  afterwards  archbishop  of 
Canterbury.  The  speciousness  of  the  former,  sprinkled  with  com- 
petent learning  on  the  subject,  a  graceful  style,  and  an  artful 
employment  of  topics,  might  easily  delude  at  least  the  willing 
reader.  Nothing  indeed  could,  on  reflection,  appear  more  incon- 
clusive than  Atterbury's  arguments.  Were  we  even  to  admit  the 
perfect  analogy  of  a  convocation  to  a  parliament,  it  could  not  be 
doubted  that  the  king  may,  legally  speaking,  prorogue  the  latter 
at  his  pleasure;  and  that,  if  neither  money  were  required  to  be 
granted  nor  laws  to  be  enacted,  a  session  would  be  very  short 
The  church  had  by  prescription  a  right  to  be  summoned  in  con- 
vocation; but  no  prescription  could  be  set  up  for  its  longer 
coutinuance  than  the  crown  thought  expedient;  and  it  was  too 
much  to  expect  tliat  William  III.  was  to  gratify  his  half-avowed 
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enemies  with  a  privil^e  of  remonstrance  and  interposition  they  had 
never  enjoyed.  In  the  year  1701  the  lower  house  of  convocation 
pretended  to  a  right  of  adjourning  to  a  different  day  from  that  fixed 
by  the  upper,  and  consequently  of  holding  separate  sessions.  They 
set  up  other  unprecedented  claims  to  independence,  which  were 
checked  by  a  prorogation.  Their  aim  was  in  all  respects  to  as- 
similate themselves  to  the  house  of  commons,  and  thus  both  to  set 
up  the  convocation  itself  as  an  assembly  collateral  to  parliament, 
and  in  the  main  independent  of  it,  and  to  maintain  their  co-ordinate 
power  and  equality  in  synodical  dignity  to  the  prelates'  house. 
The  succeeding  reign,  however,  began  under  tory  auspices,  and  the 
convocation  was  in  more  activity  for  some  years  than  at  any  former 
period.  The  lower  house  of  that  assembly,  still  distinguished  itself 
by  the  most  factious  spirit,  and  especially  by  insolence  towards  the 
bishops,  who  passed  in  general  for  wbigs,  and  whom,  while  pre-; 
tending  to  assert  the  divine  rights  of  episcopacy,  they  laboured  to 
deprive  of  that  pre-eminence  in  the  Anglican  synod  which  the 
ecclesiastical  constitution  of  the  kingdom  had  bestowed  on  them. 
None  was  more  prominent  in  their  debates  than  Atterbury  himself, 
whom,  in  the  zenith  of  tory  influence,  at  the  close  of  her  reign,  the 
queen  reluctantly  promoted  to  the  see  of  Kochester. 

§  21.  The  new  government  at  first  permitted  the  convocation 
to  hold  its  sittings ;  but  they  soon  excited  a  flame  which  consumed 
themselves  by  an  attack  on  Hoadley,  bishop  of  Bangor,  who  had 
preached  a  sermon  abounding  with  those  principles  concerning 
religious  liberty  of  which  he  had  long  been  the  courageous  and 
powerful  assertor.  The  lower  house  of  convocation  thought  flt  to 
denounce,  through  the  report  of  a  committee,  the  dangerous  tenets 
of  this  discourse,  and  of  a  work  not  long  before  published  by  the 
bishop.  A  long  and  celebrated  war  of  pens  instantly  commenced, 
known  by  the  name  of  the  Bangorian  controversy,  managed,  perhaps 
on  both  sides,  with  all  the  chicanery  of  polemical  writers,  and 
disgusting  both  from  its  tediousness  and  from  the  manifest  un- 
willingness of  the  disputants  to  speak  ingenuously  what  they 
meant ;  but  as  the  principles  of  Uoadley  and  his  advocates  appeared 
in  the  main  little  else  than  those  of  protestantism  and  toleration, 
the  sentence  of  the  laity,  in  the  temper  that  was  then  gaining 
ground  as  to  ecclesiastical  subjects,  was  soon  pronounced  in  their 
favour;  and  the  high-church  party  discredited  themselves  by  an 
opposition  to  what  now  pass  for  the  incontrovertible  truisms  of 
religious  liberty.  In  the  ferment  of  that  age,  it  was  expedient  for 
the  state  to  scatter  a  little  dust  over  the  angry  insects ;  the  con- 
vocation was  accordingly  prorogued  in  1717»  and  has  never  again 
sat  for  any  business.^    Those  who  are  imbued  with  high  notions 

T  £It  has  been  allowed  to  sit  again  in  the  present  reign.    Ed.] 
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of  sacerdotal  power  have  sometimes  deplored  this  extinction  of  the 
Anglican  great  council ;  and  though  its  necessity,  as  I  have  already 
observed,  cannot  possibly  be  defended  as  an  ancient  part  of  the 
constitution,  there  are  not  wanting  specious  arguments  for  the 
expediency  of  such  a  synod.  It  might  be  urged  that  the  church, 
considered  only  as  an  int^ral  member  of  the  commonwealth,  and 
the  greatest  corporation  within  it,  might  justly  claim  that  right 
of  managing  its  own  affairs  which  belongs  to  every  other  associa- 
tion ;  that  the  argument  from  abuae  is  not  suflBcient,  and  is  rejected 
with  indignation  when  applied,  as  historically  it  might,  be,  to 
representative  governments  and  to  civil  liberty ;  that,  in  the  present 
state  of  things,  no  reformation  even  of  secondary  importance  can 
be  effected  without  difficulty,  nor  any  looked  for  in  greater  matters, 
both  from  the  indifference  of  the  legislature  and  the  reluctance  of 
the  clergy  to  admit  its  interpositiou. 

It  is  answered  to  these  suggestions  that  we  must  take  ex|)erience 
when  we  possess  it,  rather  than  analogy,  for  our  guide;  that 
ecclesiastical  assemblies  have  in  all  ages  and  countries  been  mis- 
chievous where  they  have  been  powerful,  which  those  of  our 
wealthy  and  numerous  clergy  must  always  be ;  that  if,  notwith- 
standing, the  convocation  could  be  brought  under  the  management 
of  the  state  (which  by  the  nature  of  its  component  parts  might 
seem  not  unlikely),  it  must  lead  to  the  promotion  of  servile  men 
and  the  exclusion  of  merit  still  more  than  at  present;  that  the 
severe  remark  of  Clarendon,  who  observes  that  of  all  mankind  none 
form  so  bad  an  estimate  of  human  affairs  as  churchmen,  is 
abundantly  confirmed  by  experience;  that  the  representation  of 
the  church  in  the  house  of  lords  is  sufficient  for  the  protection  of 
its  interests;  that  the  clergy  have  an  influence  which  no  other 
corporation  enjoys  over  the  bulk  of  the  nation,  and^may  abuse  it  for 
the  purposes  of  undue  ascendency,  unjust  restraint,  or  factious 
ambition;  that  the  hope  of  any  real  good  in  reformation  of  the 
church  by  its  own  assemblies,  to  whatever  sort  of  reform  we  may 
look,  is  utterly  chimerical;  finally,  that  as  the  laws  now  stand, 
which  few  ,would  incline  to  ^Iter,  the  ratification  of  parliament  must 
be  indispensable  for  any  material  change.  It  seems  to  admit  of 
no  doubt  that  these  reasonings  ought  much  to  outweigh  those  on  the 
opposite  side. 

§  22.  In  the  last  four  years  of  the  queen's  reign  some  inroads  had 
been  made  on  the  toleration  granted  to  dissenters,  whom  the  high- 
church  party  held  in  abhorrence.  They  had  for  a  long  time  in- 
veighed against  what  was  called  occasional  conformity,  or  the 
compliance  of  dissenters  with  the  provisions  of  the  test  act  in  order 
merely  to  qualify  themselves  for  holding  office  or  entering  into 
-corporations.    Nothing  could,  in  the  eyes  of  sensible  men,  be  more 
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advantageous  to  the  church,  if  a  reuuioa  of  those  who' had  separated 
from  it  were  advantageous,  than  this  practice.  Admitting  even 
that  the  motive  was  self-interested,  has  an  established  government, 
in  church  or  state,  any  better  ally  than  the  self-interestedness  of 
mankind  ?  Was  it  not  what  a  presbyterian  or  independent  minister 
would  deuouDce  as  a  base  and  worldly  sacrifice  ?  and  if  so,  was  not 
the  interest  of  the  Anglican  clergy  exactly  in  an  inverse  proportion 
to  this?  Any  one  competent  to  judge  of  human  affairs  would, 
predict,  what  has  turned  out  to  be  the  case,  that,  when  the  barrier 
was  once  taken  down  for  the  sake  of  convenience,  it  would  no^  be 
raised  again  for  conscience;  that  the  most  latitudinarian  theory, 
the  most  lukewarm  dispositions  in  religion,  must  be  prodigiously 
favourable  to  the  reigning  sect;  and  that  the  dissenting  clergy, 
thouj^h  they  might  retain,  or  even  extend,  their  influence  over  the 
multitude,  would  gradually  lose  it  with  those  classes  who  could  be 
affected  by  the  test.  But  even  if  the  tory  faction  had  been  cool- 
headed  enough  for  such  reflections,  it  has  unfortunately  been 
sometimes  less  the  aim  of  the  clergy  to  reconcile  those  who  differ 
from  them  than  to  keep  them  in  a  state  of  dishonour  and  depression. 
Hence,  in  the  first  parliament  of  Anne,  a  bill  to  prevent  occasional 
conformity  more  than  once  passed  the  commons ;  and,  on  its  being 
rejected  by  the  lords,  a  great  majority  of  William's  bishops  voting 
against  the  measure,  an  attempt  was  made  to  send  it  up  again  in  « 
very  reprehensible  manner,  tacked,  as  it  was  called,  to  a  grant  of 
money:  so  that,  according  to  the  pretension  of  the  commons  in 
respect  to  such  bills,  the  upper  house  must  either  refuse  the  supply 
or  consent  to  what  they  disapproved.  This,  however,  having  mis- 
carried, and  the  next  parliament  being  of  better  principles,  nothing 
farther  was  done  till  1711,  when  lord  Nottingham,  a  vehement 
high-churchman,  having  united  with  the  whigs  against  the  treaty 
of  peace,  they  were  injudicious  enough  to  gratify  him  by  concurring 
in  a  bill  to  prevent  occasional  conformity.  This  was  followed  up 
by  the  ministry  in  a  more  decisive  attack  on  the  toleration,  an  act 
for  preventing  the  growth  of  schism,  which  extended  and  confirmed 
one  of  Charles  II.,  enforcing  on  all  schoolmasters,  and  even  on  all 
teachers  in  piivate  families,  a  declaration  of  conformity  to  the 
established  church,  to  be  made  before  the  bishop,  from  whom  a 
licence  for  exercising  that  profession  was  also  to  be  obtained.  It  is 
impossible  to  doubt  for  an  instant,  that,  if  the  queen's  life  had  pre- 
served the  tory  government  for  a  few  years,  every  vestige  of  the 
toleration  would  have  been  effaced. 

§  23.  These  statutes,  records  of  their  adversaries*,  power,  the 
whigs,  now  lords  of  the  ascendant,  determined  to  abrogate.  The 
dissenters  were  unanimously  zealous  for  the  house  of  Hanover  and 
for  the  ministry ;  the  church  of  very  doubtful  loyalty  to  the  crown, 
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and  still  less  affection^to  the  whig  name.  In  the  session  of  1719, 
accordingly,  the  act  against  occasional  conformity,  and  that 
restraining  education,  were  repealed."  It  had  been  the  intention  to 
have  also  repealed  the  test  act ;  but  the  disunion  then  prevailing 
among  the  whigs  had  caused  so  formidable  an  opposition  even  to 
the  former  measures,  that  it  was  found  necessary  to  abandon  that 
project.  Walpole,  more  cautious  and  moderate  than  the  ministry 
of  1719,  perceived  the  advantage  of  reconciling  the  church  as  far  as 
possible  to  the  royal  family  and  to  his  own  government ;  and  it 
seems  to  have  been  an  article  in  the  tacit  compromise  with  the 
bishops,  who  were  not  backward  in  exerting  their  influence  for  the 
crown,  that  he  sliould  make  no  attempt  to  abrogate  the  laws  which 
gave  a  monopoly  of  power  to  the  Anglican  communion.  We  may 
presume  also  that  the  prelates  undertook  not  to  obstruct  the  acts 
of  indemnity  passed  from  time  to  time  in  favour  of  those  who  had 
not  duly  qualified  themselves  for  the  offices  they  held ;  and  which, 
after  some  time  becoming  regular,  in  effect  threw  open  the  gates 
to  protestant  dissenters,  even  before  the  repeal  of  the  test  act  in 
1828. 

§  24.  Meanwhile  the  principles  of  religious  libert}',  in  all  senses 
of  the  word,  gained  strength  by  this  eager  controversy,  naturally 
pleasing  as  they  are  to  the  p'oud  independence  of  the  English 
character,  and  congenial  to  those  of  civil  freedom,  which  both 
parties,  tory  as  much  as  whig,  had  now  learned  sedulously  to 
maintain.  The  nonjuring  and  high-church  factions  among  the 
clergy  produced  few  eminent  men ;  and  lost  credit,  not  more  by 
the  folly  of  their  notions  than  by  their  general  want  of  scholarship 
and  disregard  of  their  duties.  The  university  of  Oxford  was  tainted 
to  the  core  with  Jacobite  prejudices ;  but  it  must  b6  added  that  it 
never  stood  so  low  in  respectability  as  a  place  of  education.  The 
government,  on  the  other  hand,  was  studious  to  promote  dis- 
tinguished men;  and  doubtless  the  hierarchy  in  the  first  sixty 
years  of  the  eighteenth  century  might  very  advantageously  be  com- 
pared, in  point  of  conspicuous  ability,  with  that  of  an  equal  period 
that  ensued.  The  maxims  of  persecution  were  silently  abandoned, 
as  well  as  its  practice ;  Warburton,  and  others  of  less  name,  taught 
those  of  toleration  with  as  much  boldness  as  Hoadley,  but  without 
some  of  his  more  invidious  tenets ;  the  more  popular  writers  took 
a  liberal  tone;  the  names  of  Locke  and  Montesquieu  acquired 
immense  authority;  the  courts  of  justice  discountenanced  any 
endeavour  to  revive  oppressive  statutes ;  and  not  long  after  the  end 
of  George  II. 's  reign,  it  was  adjudged  in  the  house  of  lords,  upon 
the  broadest  principles  of  toleration  laid  down  by  lord  Mansfield, 

•  The  whigs  out  of  power,  among  whom     opposed  the  repeal  of  the  schism  act,  so 
^"w  Walpole,  factioosly  and  inoonslatently     that  it  passed  with  much  difficulty. 
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that  uonconfonnity  with  the  established  church  is  recognised  by 
the  law,  and  not  an  offence  at  which  it  connives. 

§  25.  Atterbury,  bishop  of  Rochester,  the  most  distinguished  of  the 
party  denominated  high-church,  became  the  victim  of  his  restless 
character  and  implacable  disaffection  to  the  house  of  Hanover.  The 
pretended  king,  for  some  years  after  his  competitor's  accession,  had 
fair  hopes  from  different  powers  of  Europe, — ^France,  Sweden,  Russia, 
Spain,  Austria  (each  of  whom,  in  its  turn,  was  ready  to  make  use 
of  this  instrument), — and  from  the  powerful  faction  who  panted  for 
his  restoration.  This  was  unquestionably  very  numerous,  though 
we  have  not  as  yet  the  means  of  fixing  with  certainty  on  more 
than  comparatively  a  small  nnmber  of  names ;  but  a  conspiracy  for 
an  invasion  from  Spain  and  a  simultaneous  rising  was  detected  in 
1722,  which  implicated  three  or  four  peers,  and  among  them  the 
bishop  of  Rochester.  The  evidence,  however,  though  tolerably 
convincing,  being  insuf&cient  for  a  verdict  at  law,  it  was  thought 
expedient  to  pass  a  bill  of  pains  and  penalties  against  this  prelate, 
as  well  as  others  against  two  of  his  accomplices.  The  proof,  besides 
many  corroborating  circumstances,  consisted  in  three  letters  relative 
to  the  conspiracy,  supposed  to  be  written  by  his  secretary  Kelly,  and 
appearing  to  be  dictated  by  the  bishop.  He  was  deprived  of  his 
see,  and  banished  the  kingdom  for  life.  This  met  with  strong 
opposition,  not  limited  to  the  enemies  of  the  royal  family,  and  ia 
open  to  the  same  objection  as  the  attainder  of  sir  John  Fenwick — 
the  danger  of  setting  aside  those  precious  securities  against  a  wicked 
government  which  the  law  of  treason  has  furnished.  As  a  vigorous 
assertion  of  the  state's  authority  over  the  church  we  may  commend 
the  policy  of  Atterbury's  deprivation,  but  perhaps  this  was  ill 
purchased  by  a  mischievous  precedent.  It  is,  however,  the  last 
act  of  a  violent  nature  in  any  important  matter  which  can  be 
charged  against  the  English  legislature. 

§  26.  No  extensive  conspiracy  of  the  Jacobite  faction  seems  ever 
to  have  been  in  agitation  after  the  fall  of  Atterbury.  The  pretender 
had  his  emissaries  perpetually  alert,  and  it  is  understood  that  an. 
enormous  mass  of  letters  from  his  English  friends  is  in  existence;' 
but  very  few  had-  the  courage,  or  rather  folly,  to  plunge  into  so 
desperate  a  course  as  rebellion.  Walpole's  prudent  and  vigilant 
administration,  without  transgressing  the  boundaries  of  that  free 
constitution  for  which  alone  the  house  of  Brunswick  had  been 
preferred,  kept  in  check  the  disaffected.  He  wisely  sought  the 
friendship  of  cardinal  Fleury,  aware  that  no  other  power  in  Europe 

•  The  Staart  Papers  obtained  ftom  Rome,     pected.    liord  Mahon  has  oommunirated 
and    now  in   her   majesty's    possession,     some  information  from  these  papers  in 
ftimish  evidence  of  the  Jacobite  intrigues,     his  History  of  England, 
and  aflfecfc  some  persons  not  bitiierto  8U»- 
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than  Franoe  could  effectually  assist  the  banished  family.  After  his 
own  fall  and  the  death  of  Flenry,  new  combinations  of  foreign 
policy  arose ;  his  successors  returned  to  the  Austrian  connexion ;  a 
war  with  France  broke  out;  the  grandson  of  James  II.  became 
master,  for  a  moment,  of  Scotland,  and  even  advanced  to  the  centre 
of  this  peaceful  and  unprotected  kingdom.  But  this  was  hardly 
more  ignominious  to  the  govemmoit  than  to  the  Jacobites  them- 
selves; none  of  them  joined  the  standard  of  their  pretended 
sovereign ;  and  the  rebellion  of  1745  was  conclusive,  by  its  own 
temporary  success,  against  the  possibility  of  his  restoration.  From 
this  time  the  government,  even  when  in  search  of  pretexts  for 
alarm,  could  hardly  affect  to  dread  a  name  gro^vn  so  contemptible 
as  that  of  the  Stuart  party.  It  survived,  however,  for  the  rest  of 
ihe  reign  of  Greorge  II.,  in  those  magnanimous  compotations  which 
had  always  been  the  best  evidence  of  its  courage  and  fidelity. 

§  27.  Though  the  Jacobite  party  had  set  before  its  eyes  an  object 
most  dangerous  to  the  public  tranquillity,  it  ought  to  be  admitted 
that  they  were  rendered  more  numerous  and  formidable  than  was 
necessary  by  the  faults  of  the  reigning  kings  or  of  their  ministers. 
They  were  not  latterly  actuated  for  the  most  part  (perhaps  with 
very  few  exceptions)  by  the  slavish  principles  of  indefeasible  right, 
much  less  by  those  of  despotic  power.    They  had  been  so  long  in 
opposition  to  the  court,  they  had  so  often  spoken  the  language  of 
liberty,  that  we  may  justly  believe  them  to  have  been  its  friends. 
It  was  the  policy  of  Walpole  to  keep  alive  the  strongest  prejudice 
in  the  mind  of  George  II.,  obstinately  retentive  of  prejudice,  as  such 
nairow  and  passionate  minds  always  are,  against  the  whole  body  of 
the  tories.    They  were  ill  received  at  court,  and  generally  excluded 
not  only  from  those  departments  of  office  which  the  dominant  party 
have  a  right  to  keep  in  their  power,  but  from  the  commission  of  the 
peace,  and  every  other  subordinate  trust.    This  illiberal  and  selfish 
course  retained  many,  no  doubt,  in  the  pretender's  camp,  who  must 
have  perceived  both  the  improbability  of  his  restoration,  and  the 
difficulty  of  reconciling  it  with  the  safety  of  our  constitution.     He 
was  indeed,  as  well  as  his  son,  far  less  worthy  of  respect  than  the 
contemporary  Brunswick  kinga;  without  absolutely  wanting  capacity 
or  courage,  he  gave  the  most  undeniable  evidence  of  his  legitimacy 
by  constantly  resisting  the  counsels  of  wise  men,  and  yielding  to 
those  of  priests ';  while  his  son,  the  fugitive  of  Culloden,  despised 
and  deserted  by  his  own  party,  insulted  by  the  court  of  France,  lost 
with  the  advance  of  years  even  the  respect  and  compassion  which 
wait  on  unceasing  misfortune,  the  last  sad  inheritance  of  the  house 
of  Stuart.     But  they  were  little  known  in  England,  and  from 
unknown  princes  men  are  prone  to  hope  much;  if  some  could 
anticipate  a  redress  of  every  evil  from  Frederic  prince  of  Wales, 
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whom  they  might  discover  to  be  destitute  of  respectable  qualities,  it 
cannot  be  wondered  at  that  others  might  draw  equally  flattering 
pr<^ostics  from  the  accession  of  Charles  Edward.  It  is  almost 
certain  that,  if  either  the  claimant  or  his  son  had  embraced  the 
protestant  religion,  and  had  also  manifested  any  superior  strength  of 
mind,  the  German  prejudices  of  the  reigning  family  would  have 
cost  them  the  throne,  as  they  did  the  people's  affections.  Jacobitism, 
in  the  great  majority,  was  one  modification  of  the  spirit  of  liberty 
burning  strongly  in  the  nation  at  this  period.  It  gave. a  rallying 
point  to  that  indefinite  discontent  which  is  excited  by  an  ill  opinion 
of  rulers,  and  to  that  disinterested  though  ignorant  patriotism  which 
boils  up  in  youthful  minds.  The  government  in  possession  was 
hated,  not  as  usurped,  but  as  corrupt;  the  banished  line  was 
demanded,  not  so  much  because  it  was  legitimate,  but  because  it 
was  the  fancied  means  of  redressing  grievances  and  regenerating 
the  constitution.  Such  notions  were  doubtless  absurd ;  but  it  is 
undeniable  that  they  were  common,  and  had  been  so  almost  from 
the  Revolution.  I  speak  only,  it  will  be  observed,  of  the  English 
Jacobites ;  in  Scotland  the  sentiments  of  loyalty  and  national  pride 
had  a  vital  energy,  and  the  Highland  chieftains  gave  their  blood,  as 
freely  as  their  southern  allies  did  their  wine,  for  the  cause  of  their 
ancient  kings. 

No  one  can  have  looked  in  the  most  cursory  manner  at  the 
political  writings  of  these  two  reigns,  or  at  the  debates  of  parliament, 
without  being  struck  by  the  continual  predictions  that  our  liberties 
were  on  the  point  of  extinguishment,  or  at  least  by  apprehensions 
of  their  being  endangered.  It  might  seem  that  little  or  nothing 
had  been  gained  by  the  Revolution,  and  by  the  substitution  of  an 
elective  dynasty.  The  clamorous  invectives  of  this  opposition, 
combined  with  the  subsequent  dereliction  of  avowed  principles  by 
many  among  them  when  in  power,  contributed  more  than  anything 
else  in  our  history  to  cast  obloquy  and  suspicion,  or  even  ridicule, 
on  the  name  and  occupation  of  patriots.  Men  of  sordid  and  venal 
characters  always  rejoice  to  generalise  so  convenient  a  maxim  as  the 
non-existence  of  public  virtue.  It  may  not,  however,  be  improbable, 
that  many  of  those  who  took  a  part  in  this  long  contention  were 
less  insincere  than  it  has  been  the  fashion  to  believe,  though  led  too 
far  at  the  moment  by  their  own  passions,  as  well  as  by  the  necessity 
of  colouring  highly  a  picture  meant  for  the  multitude,  and  reduced 
afterwards  to  the  usual  compromises  and  concessions,  without  which 
power  in  this  country  is  ever  unattainable.  But  waiving  a  topic 
too  generally  historical  for  the  present  chapter,  it  will  be  worth 
while  to  consider  what  sort  of  ground  there  might  be  for  some 
prevalent  subjects  of  declamation;  and  whether  the  power  of 
government  had  not,  in  several  respects,  been  a  good  deal  enhanced 
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since  the  beginning  of  the  centnry.  By  the  power  of  government  1 
mean  not  bo  much  the  personal  authority  of  the  Bovereign  as  that  of 
his  ministers,  acting  perhaps  without  his  directions ;  which,  since 
the  reign  of  William,  is  to  be  distinguished,  if  we  look  at  it 
analytically,  from  the  monarchy  itself. 

§  28.  I.  The  most  striking  acquisition  of  power  by  the  crown  in 
the  new  model  of  government,  if  I  may  use  such  an  expression, 
is  the  permanence  of  a  regular  military  force.  The  reader  cannot 
need  to  be.  reminded  that  no  army  existed  before  the  civil  war,  that 
the  guards  in  the  reign  of  Charles  II.  were  about  5000  men,  that 
in  the  breathing-time  between  the  peace  of  Byswick  and  the  war  of 
the  Spanish  succession  the  commons  could  not  be  brought  to  keep 
up  more  than  7000  troops.  Nothing  could  be  more  repugnant  to 
the  national  prejudices  than  a  standing  army.  The  tones,  partly 
from  regard  to  the  ancient  usage  of  the  constitution,  partly,  no 
doubt,  from  a  factious  or  disaffected  spirit,  were  unanimous  in 
protesting  against  it.  The  most  disinterested  and  zealous  lovers  of 
liberty  came  with  great  suspicion  and  reluctance  into  what  seemed 
so  perilous  an  innovation.  But  the  court,  after  the  accession  of  the 
house  of  Hanover,  had  many  reasons  for  insisting  upon  so  great  an 
augmentation  of  its  power  and  security.  It  is  remarkable  to 
perceive  by  what  stealthy  advances  this  came  on.  Two  long  wars 
had  rendered  the  army  a  profession  for  men  in  the  higher  and 
middiing^lasses,  and  familiarised  the  nation  to  their  dress  and  rank ; 
it  had  achieved  great  honour  for  itself  and  the  English  name ;  and 
in  the  nature  of  mankind  the  patriotism  of  glory  is  too  often  an 
overmatch  for  that  of  liberty.  The  two  kings  were  fond  of  warlike 
policy,  the  second  of  war  itself ;  their  schemes,  and  those  of  their 
ministers,  demanded  an  imposing  attitude  in  negotiation,  which  an 
aimy,  it  was  thought,  could  best  give ;  the  cabinet  was  for  many 
years  entangled  in  alliances,  shifting  sometimes  rapidly,  but  in  each 
combination  liable  to  produce  the  interruption  of  peace.  In  the 
new  system  which  rendered  the  houses  of  parliament  partakers  in 
the  executive  administration,  they  were  drawn  themselves  into  the 
approbation  of  every  successive  measure,  either  on  the  propositions 
of  ministers,  or,  as  often  happens  more  indirectly,  but  hardly  less 
effectually,  by  passing  a  negative  on  those  of  their  opponents.  The 
number  of  troops  for  which  a  vote  was  annually  demanded,  after 
some  variations,  in  the  first  years  of  Greorge  I.,  was,  during  the 
whole  administration  of  sir  Robert  Walpole,  except  when  the  state 
of  Europe  excited  some  apprahension  of  disturbance,  rather  more 
than  17,000  men,  independent  of  those  on  the  Irish  establishment, 
but  including  the  garrisons  of  Minorca  and  Gibraltar.  And  this 
continued  with  little  alteration  to  be  our  standing  army  in  time  of 
^  during  the  eighteenth  century. 
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This  army  was  always  understood  to  be  kept  on  foot,  as  it  is  stil 
expressed  in  the  preamble  of  every  mutiny-bill,  for  better  preserving 
the  balance  of  power  in  Europe.    The  commons  would  not  for  an 
instant  admit  that  it  was  necessary  as  a  permanent  force,  in  order 
to  maintain  the  government  at  home.    There  can  be  no  question, 
however,  that  the  court  saw  its  advantage  in  this  light ;  and  I  am 
not  perfectly  sure  that  some  of  the  multiplied  negotiations  on  the 
continent  in  that  age  were  not  intended  as  a  pretext  for  keeping  up 
the  army,  or  at  least  as  a  means  of  exciting  alarm  for  the  security 
of  the  established  government.     In  fact,  there  would  have  been 
rebellions  in  the  time  of  George  I.,  not  only  in  Scotland,  which 
perhaps  could  not  otherwise  have  been  preserved,  but  in  many  parts 
of  the  kingdom,  had  the  parliament  adhered  with  too  pertinacious 
bigotry  to  their  ancient  maxims.     Yet  these  had  such  influence  that 
it  was  long  before  the  army  was  admitted  by  every  one  to  be 
perpetual ;  and  I  do  not  know  that  it  has  ever  been  recognised  as 
such  in  our  statutes.    Mr.  Pulteney,  so  late  as  1732,  a  man  neither 
disaffected  nor  democratical,  and  whose  views  extended  no  farther 
than  a  change  of  hands,  declared  that  he  '*  always  had  been,  and 
always  would  be,  against  a  standing  army  of  any  kind ;  it  was  to 
him  a  terrible  thing,  whether  under  the  denomination  of  parlia* 
mentary  or  any  other.    A  standing  army  is  still  a  standing  army, 
whatever  name  it  be  called  by ;  they  are  a  body  of  men  distinct 
from  the  body  of  the  people ;  they  are  governed  by  different  laws ; 
blind  obedience  and  an  entire  submission  to  the  ordei*s  of  their 
commanding  ofiicer  is  their  only  principle.    The  nations  around  us 
are  already  enslaved,  and  have  been  enslaved  by  those  very  means ; 
by  means  of  their  standing  armies  they  have  every  one  lost  their 
liberties ;  it  is  indeed  impossible  that  the  liberties  of  the  people  can 
be  preserved  in  any  ooimtry  where  a  numerous  standing  army  is 
kept  up." 

This  wholesome  jealousy,  though  it  did  not  prevent  what  was 
indeed  for  liiany  reasons  not  to  be  dispensed  with,  the  establishment 
of  a  regular  force,  kept  it  within  bounds  which  possibly  the  ad- 
ministration, if  left  to  itself,  would  have  gladly  overleaped.  A 
elause  in  the  mutiny-bill,  first  inserted  in  1718,  enabling  courts- 
martial  to  punish  mutiny  and  desertion  with  death,  which  had 
hitherto  been  only  cognizable  as  capital  offences  by  the  civil 
magistrate,  was  carried  by  a  very  small  majority  in  both  houses. 
An  act  was  passed  in  1735,  directing  that  no  troops  should  come 
within  two  miles  of  any  place,  except  the  capital  or  a  garrisoned 
town,  during  an  election.  A  more  important  measure  was  projected 
by  men  of  independent  principles,  at  once  to  secure  the  kingdom 
against  attack,  invaded  as  it  had  been  by  rebels  in  1745,  and  thrown 
into  the  most  ignominious  panic  on  the  rumours  of  a  French 
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armament  in  17r6,  to  take  away  the  pretext  for  a  large  standing 
force,  and  perhaps  to  furnish  a  guarantee  against  any  evil 
purposes  to  which  in  future  times  it  might  be  subservient, 
by  the  establishment  of  a  national  militia,  under  the  sole  authority 
indeed  of  the  crown,  but  commanded  by  gentlemen  of  sufficient 
estates,  and  not  liable,  except  in  war,  to  be  marched  out  of  its 
proper  county.  This  favourite  plan,  with  some  reluctance  on  the 
part  of  the  government,  was  adopted  in  1757. 

§  29.  II.  It  must  be  apparent  to  every  one  that  since  the  Be- 
Btoration,  and  especially  since  the  Revolution,  an  immense  power 
has  been  thrown  into  the  scale  of  both  houses  of  parliament,  though 
practically  in  more  frequent  exercise  by  the  lower,  in  consequence 
of  their  annual  session  during  several  months,  and  of  their  almost 
unlimited  rights  of  investigation,  discussion,  and  advice.  But,  if 
the  crown  should  by  any  means  become  secure  of  an  ascendency  in 
this  assembly,  it  is  evident  that,  although  the  prerogative,  technically 
speaking,  might  be  diminished,  the  power  might  be  the  same,  or 
even  possibly  more  efficacious. 

I  have  mentioned  in  the  last  chapter  both  the  provisions  inserted 
in  the  act  of  settlement,  with  the  design  of  excluding  altogether 
the  possessors  of  public  office  from  the  house  of  commons,  and  the 
modifications  of  them  by  several  acts  of  the  queen.  These  were 
deemed  by  the  country  party  so  inadequate  to  restrain  the  de- 
pendents of  power  from  overspreading  the  benches  of  the  commons, 
that  perpetual  attempts  were  made  to  carry  the  exclusive  principle 
to  a  far  greater  length.  In  the  two  next  reigns,  if  we  can  trust  to 
the  uncontradicted  language  of  debate,  or  even  to  the  descriptions 
of  individuals  in  the  lists  of  each  parliament,  we  must  conclude 
that  a  very  undue  proportion  of  dependents  on  the  favour  of  govern- 
ment were  made  its  censors  and  counsellors.  There  was  still, 
however,  so  much  left  of  an  independent  spirit,  that  bills  for  re- 
stricting the  number  of  placemen,  or  excluding  pensioners,  met 
always  with  countenance ;  they  were  sometimes  rejected  by  very 
slight  majorities ;  and,  after  a  time,  sir  Robert  Walpole  found  it 
expedient  to  reserve  his  opposition  for  the  surer  field  of  the  other 
house.^^  After  his  fall,  it  was  imputed  with  some  justice  to  his  suc- 
cessors, that  they  shrunk  in  power  from  the  bold  reformation  which 
they  had  so  frequently  endeavoured  to  eflfect ;  the  king  was  in- 

* 

10  By  the  act  of  6  Anne,  c.  1,  all  per-  bill  In  lt30,  by  which  every  member  of 

sons  holding    pensions   from  the  crown  the  commons  was  to  take  an  oath  that  he 

during  pleasure  were  made  incapable  of  did  not  hold  any  such  pension,  and  that, 

sitting  in  the  house  of  commons;  which  in  case  of  accepting  one,  he  would  dis- 

was  extended  by  1  Geo.  1.  c.  56,  to  those  close  it  to  the  house  within  fourteen  days, 

who  held  them  for  any  term  of  years.  This  was  carried   by  a  smaU   majority 

But  the  difficulty  was  to  ascertain    the  through  the  commons,  but  r^ected  in  the 

fact;  the  government   refusing   infrrma-  other   house,  which    happened  again  In 

tion.    Mr.  Sandys  accordingly  propoicd  a  1734  and  in  1740. 
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dignantly  averse  to  all  retrenchment  of  his  power,  and  they  wanted 
probably  both  the  inclination  and  the  influence  to  cut  off  all  cor- 
ruption. Yet  we  owe  to  this  ministry  the  place-bill  of  1743,  which, 
derided  as  it  was  at  the  time,  seems  to  have  had  a  considerable 
effect ;  excluding  a  great  number  of  inferior  ofScers  from  the  house 
of  commons,  which  has  never  since  contained  so  revolting  a  list  of 
court-deputies  as  it  did  in  the  age  of  Walpole. 

But  while  this  acknowledged  influence  of  lucrative  office  might 
be  presumed  to  operate  on  many  stanch  adherents  of  the  actual 
administration,  there  was  always  a  strong  suspicion,  or  rather  a 
general  certainty,  of  absolute  corruption.  The  proofs  in  single 
instances  could  never  perhaps  be  established  ;  which,  of  course  is 
not  surprising.  But  no  one  seriously  called  in  question  the  reality 
of  a  systematic  distribution  of  money  by  the  crown  to  the  re- 
presentatives of  the  people.  It  is  true  that  the  appropriation  of 
supplies,  and  the  established  course  of  the  exchequer,  render  the 
greatest  part  of  the  public  revenue  secure  from  misapplication ;  but, 
under  the  head  of  secret  semce  money,  a  very  large  sum  was  annually 
expended  without  account,  and  some  other  parts  of  the  civil  list  were 
equally  free  from  all  public  examination.  The  committee  of 
secrecy  appointed  after  the  resignation  of  sir  Eobert  Walpole  en- 
deavoured to  elicit  some  distinct  evidence  of  this  misapplication ; 
but  the  obscuiity  natural  to  such  transactions,  and  the  guilty 
collusion  of  subaltern  accomplices,  which  shrouded  themselves  in 
the  protection  of  the  law,  defeated  every  hope  of  punishment,  or 
even  personal  disgrace.  This  practice  of  direct  bribery  continued, 
beyond  doubt,  long  afterwards,  and  is  generally  supposed  to  have 
ceased  about  the  termination  of  the  American  war. 

§  30.  III.  The  co-operation  of  both  houses  of  parliament  with 
the  executive  government  enabled  the  latter  to  convert  to  its  own 
purpose  what  had  often  in  former  times  been  emplo3'ed  against  it, 
the  power  of  inflicting  punishment  for  breach  of  privilege.  As  the 
subject  of  parliamentary  privilege  is  of  no  slight  importance,  it  will 
be  convenient  to  bring  the  whole  before  the  reader  in  a  note  at  the 
close  of  this  chapter,  distinguishing  the  power,  as  it  relates  to 
offences  committed  by  members  of  either  house,  or  against  them 
singly,  or  the  houses  of  parliament  collectively,  or  against  the  go- 
vernment and  the  public. 

§  31.  IV.  It  is  commonly  and  justly  said  that  civil  liberty  is  not 
only  consistent  with,  but  in  its  terms  implies,  the  restrictive 
limitations  of  natural  liberty  which  are  imposed  by  law.  But,  as 
these  are  not  the  less  real  limitations  of  liberty,  it  can  hardly  be 
maintained  that  the  subject's  condition  is  not  impaired  by  very 
numerous  restraints  upon  his  will,  even  without  reference  to  their 
expediency.      The  price  may  be  well  paid,  but  it  is  still  a  price 
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that  it  ooBts  some  sacrifice  to  pay.  Our  statates  have  been  grow- 
ing in  bulk  and  multiplicity  with  the  regular  session  of  parliament, 
and  with  the  new  system  of  govemment ;  all  abounding  with  pro- 
hibitions and  penalties,  which  every  man  is  presumed  to  know, 
but  which  no  man,  the  judges  themselves  included,  caa  really 
know  with  much  exactness.  We  literally  walk  amidst  the  snares 
and  pitfalls  of  the  law.  The  very  doctrine  of  the  more  rigid 
casuists,  that  men  are  bound  in  conscience  to  observe  all  the  laws 
of  their  country,  has  become  impracticable  through  their  com- 
plexity and  inconvenience  ;  and  most  of  us  are  content  to  shift  off 
their  penalties  in  the  mala  prokibita  with  as  little  scruple  as  some 
feel  in  risking  those  of  graver  offences.  But  what  more  peculiarly 
belongs  to  the  present  subject  is  the  systematic  encroachment  upon 
ancient  constitutional  principles,  which  has  for  a  long  time  been 
made  through  new  enactments,  pi-oceeding  from  the  crown,  chiefly 
in  respect  to  the  revenue.^^  These  may  be  traced  indeed  in  the 
statute-book,  at  least  as  high  as  the  Bestoration,  and  really  began 
in  the  arbitrary  times  of  revolution  which  preceded  it.  They  have, 
however,  been  gradually  extended  along  with  the  public  burthens, 
and  as  the  severity  of  these  has  prompted  fresh  artifices  of  evasion. 
It  would  be  curious,  but  not  within  the  scope  of  this  work,  to 
analyze  our  immense  fiscal  law,  and  to  trace  the  history  of  its 
innovations.  These  consist  partly  in  taking  away  the  cognizance 
of  offences  against  the  revenue  from  juries,  whose  partiality  in  such 
cases  there  was  in  truth  much  reason  to  apprehend,  and  vesting  it 
either  in  commissioners  of  the  revenue  itself  or  in  magistrates; 
partly  in  anomalous  and  somewhat  arbitrary  powers  with  regard  to 
the  collection ;  partly  in  deviations  from  the  established  rules  of 
pleading  and  evidence,  by  throwing  on  the  accused  party  in  fiscal 
causes  the  burthen  of  proving  his  innocence,  or  by  superseding  the 
necessity  of  rigorous  proof  as  to  matters  wherein  it  is  ordinarily  re- 
quired ;  and  partly  in  shielding  the  officers  of  the  crown,  as  far  as 
possible,  from  their  responsibility  for  illegal  actions,  by  permitting 
special  circumstances  of  justification  to  be  given  in  evidence  with- 
out being  pleaded,  or  by  throwing  impediments  of  various  kinds  in 
the  way  of  the  prosecutor,  or  by  subjecting  him  to  unusual  costs 
in  the  event  of  defeat. 

These  restraints  upon  personal  liberty,  and,  what  is  worse,  these 

11  Among  the  modern  statates  which  are  made  guilty  of  a  capital  felony.    I  am 

have  streng  hened  the  hands  of  the  exe-  by  no  means  controverting  the  expediency 

cutive   power,  we   should    mention    the  of  this  law ;  but,  especially  when  combined 

riot  act,  1  Geo.  I.  S'at  2,  o.  6,  whoeby  with  the  prompt  aid  of  a  military  forae^ 

all    persons    tumultuously  assembled   to  it  is  surely  a  compensation  for  much  that 

the  disturbance  of  the  public  peace,  and  may  seem  to  have  been  thrown  into  the 

not   dispersing   within    one    hour    after  popular  scale, 
nroi'lamation  made  by  a  single  magistrate,  • 
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endeavours,  as  they  seem,  to  prevent  the  fair  administration  of 
justice  hetween  the  crown  and  the  subject,  have  in  general,  more  espe- 
cially in  modem  times,  excited  little  regard  as  they  have  passed 
through  the  houses  of  parliament.  A  sad  necessity  has  overruled  the 
maxims  of  ancient  law ;  nor  is  it  my  business  to  censure  pur  fiscal 
code,  but  to  point  out  that  it  is  to  be  counted  as  a  set-off  against 
the  advantages  of  the  Revolution,  and  has  in  fact  diminished  the 
freedom  and  justice  which  we  claim  for  our  polity ;  and  that  its 
provisions  have  sometimes  gone  so  far  as  to  give  alarm  to  not  very 
susceptible  minds,  may  be  shown  from  a  remarkable  debate  in  the 
year  1737.     A  bill  having  been  brought  in  by  the  ministers  to 
prevent  smuggling,  which  contained  some  unusual  clauses,  it  was 
strongly  opposed,  among  other  peers,  by  lord  chancellor  lalbot 
himself,  of  course  in  the  cabinet,  and  by  lord  Hardwicke,  then  chief 
,  justice,  a  regularly-bred  crown  lawyer,  and  in  his  whole  life  dis- 
posed to  hold  very  high  the  authority  of  government.    They  objected 
to  a  clause  subjecting  any  three  persons  travelling  with  arms  to  the 
penalty  of  transportation,  on  proof  by  two  witnesses  that  their 
intention  was  to  assist  in  the  clandestine  landing  or  carrying  away 
prohibited  or  uncustomed  goods.    The  clause,  it  was  contended, 
was  repugnant  to  all  the  maxims  of  free  government.     No  pre- 
sumption of  a  crime  could  be  drawn  from  the  mere  wearing  of  anns ; 
and  therefore  the  admitting  of  witnesses  to  prove  that  any  of  these 
men  were  armed  in  order  to  assist  in  smuggling,  would  be  the  ad- 
mitting of  witnesses  to  prove  an  intention  which  was  inconsistent 
with  the  whole  tenor  of  our  laws.    They  objected  to  another  pro- 
vision, subjecting  a  party  against  whom  information  should    be 
given  that  he  intended  to  assist  in  smugs^ling,  to  imprisonment 
without  bail,  though  the  offence  itself  were  in  its  nature  bailable ; 
to  another  which  made  informations  for  assault  upon  officers  of  the 
revenue  triable  in  any  county  in  England;  and   to  a   yet  more 
startling  protection  thrown  round  the  same  favoured  class,  that  the 
noagistrates  should  be  bound  to  admit  them  to  bail  on  charges  of 
killing  or  wounding  any  one  in  the  execution  of  their  duty.    The 
bill   itself   was   carried  with   no   great  majority;  and   the  pro- 
visions  subsist  at  this  day,  or   perhaps  have  received  a  further 
extension. 

It  will  thus  appear  to  every  man  who  takes  a  comprehensive  view 
of  our  constitutional  history,  that  the  executive  government,  though 
shorn  of  its  lustre,  has  not  lost  so  much  of  its  real  efficacy  by  the 
consequences  of  the  Revolution  as  is  often  supposed — at  least  that 
with  a  regular  army  to  put  down  insurrection,  and  an  influence 
sufficient  to  obtain  fresh  statutes  of  restriction,  if  such  should  ever 
be  deemed  necessary,  it  is  not  exposed,  in  the  ordinary  course  of 
affairs,  to  any  serious  hazard.    But  we  must  here  distinguish  the 
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executive  government,  using  that  word  in  its  largest  sense,  from 
the  crown  itself,  or  the  personal  authority  of  the  sovereign:  this 
IS  a  matter  of  rather  delicate  inquiry,  but  too  material  to  be 
passed  by. 

§  32.  The  real  power  of  the  prince,  in  the  most  despotic  monarchy, 
must  have  its  limits  from  nature,  and  bear  some  proportion  to  his 
courage,  his  activity,  and  his  intellect.  The  tyrants  of  the  East 
become  puppets  or  slaves  of  their  vizirs,  or  it  turns  to  a  game  of 
cunning,  wherein  the  winner  is  he  who  shall  succeed  in  tying  the 
bowstring  round  the  other's  neck.  After  some  ages  of  feeble 
monarchs,  the  titular  royalty  is  found  wholly  separated  from  the 
power  of  command,  and  glides  on  to  posterity  in  its  languid  channel 
till  some  usurper  or  conqueror  stops  up  the  stream  for  ever.  In  the 
civilized  kingdoms  of  Europe,  those  very  institutions  which  secure 
the  permanence  of  royal  families,  and  afford  them  a  guarantee 
against  manifest  subjection  to  a  minister,  take  generally  out  of  the 
hands  of  the  sovereign  the  practical  government  of  his  people. 
Unless  his  capacities  are  above  the  level  of  ordinary  kings,  he  must 
repose  on  the  wisdom  and  diligence  of  the  statesmen  he  employs, 
with  the  sacrifice,  perhaps,  of  his  own  prepossessions  in  policy,  and 
against  the  bent  of  his  personal  affections.  The  power  of  a  king  of 
England  is  not  to  be  compared  with  an  ideal  absoluteness,  but  with 
that  which  could  be  enjoyed  in  the  actual  state  of  society  by  the 
same  person  in  a  less  bounded  monarchy. 

The  descendants  of  William  the  Conqueror  on  the  English  throne, 
down  to  the  end  of  the  seventeenth  century,  have  been  a  good  deal 
above  the  average  in  those  qualities  which  enable,  or  at  least  induce, 
kings  to  take  on  themselves  a  large  share  of  the  public  adminis- 
tration, as  will  appear  by  comparing  their  line  with  that  of  the 
house  of  Capet,  or  perhaps  most  others  during  an  equal  period. 
"Without  going  farther  back,  we  know  that  Henry  VIL,  Henry  VIIL, 
Elizabeth,  the  four  kings  of  the  house  of  Stuart,  though  not  always 
with  as  much  ability  as  diligence,  were  the  master-movers  of  their 
own  policy,  not  very  susceptible  of  advice,  and  always  sufficiently 
acquainted  with  the  details  of  government  to  act  without  it  This 
was  eminently  the  case  also  with  William  III.,  who  was  truly  his 
own  minister,  and  much  better  fitted  for  that  office  than  those  who 
served  him.  The  king,  according  to  our  constitution,  is  supposed  to 
be  present  in  council,  and  was  in  fact  usually,  or  very  frequently, 
present,  so  long  as  the  council  remained  as  a  deliberative  body  for 
matters  of  domestic  and  foreign  policy ;  but  when  a  junto  or  cabinet 
came  to  supersede  that  ancient  and  responsible  body,  the  king  him- 
self ceased  to  preside,  and  received  their  advice  separately,  according 
to  their  respective  functions  of  treasurer,  secretary,  or  chancellor,  or 
that  of  the  whole  cabinet  through  one  of  its  leading  members.    This 
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change,  however,  was  gradual ;  for  cabinet  councils  were  sometimes 
held  in  the  presence  of  William  and  Anne,  to  which  other  coun- 
cillors, not  strictly  of  that  select  number,  were  occasionally  sum- 
moned.  • 

But  on  the  accession  of  the  house  of  Hanover  this  personal  super- 
intendence of  the  sovereign  necessarily  came  to  an  end.  The  fact  is 
hardly  credible  that  Qeorge  I.  being  incapable  of  speaking  English, 
as  sir  Robert  Walpole  was  of  conversing  in  French,  the  monarch  and 
his  minister  held  discourse  with  each  other  in  Latin.  It  is  impos- 
sible that,  with  so  defective  a  means  of  communication  (for  Walpole, 
though  by  no  means  an  illiterate  man,  cannot  be  supposed  to  have 
spoken  readily  a  language  very  little  familiar  in  this  country), 
George  could  have  obtained  much  insight  into  his  domestic  affairs, 
or  been  much  acquainted  with  the  characters  of  his  subjects.  We 
know,  in  truth,  that  he  nearly  abandoned  the  consideration  of  both, 
and  trusted  his  ministers  with  the  entire  mfinagement  of  this  king- 
dom, content  to  employ  its  great  name  for  the  promotion  of  his 
electoral  interests.  This  continued  in  a  less  degree  to  be  the  case 
with  his  son,  who,  though  better  acquainted  with  the  language  and 
circumstances  of  Great  Britain,  and  more  jealous  of  his  prerogative, 
was  conscious  of  his  incapacity  to  determine  on  matters  of  domestic 
government,  and  reserved  almost  his  whole  attention  for  the  politics 
of  Germany. 

§  33.  The  broad  distinctions  of  party  contributed  to  weaken  the 
real  supremacy  of  the  sovereign.  It  had  been  usual  before  the 
Revolution,  and  in  the  two  succeeding  reigns,  to  select  ministers 
individually  at  discretion ;  and,  though  some  might  hold  themselves 
at  liberty  to  decline  office,  it  was  by  no  means  deemed  a  point  of 
honour  and  fidelity  to  do  so.  Hence  men  in  the  possession  of  high 
posts  had  no  strong  bond  of  union,  and  frequently  took  opposite 
sides  on  public  measures  of  no  light  moment.  The  queen  particu- 
larly was  always  loth  to  discard  a  servant  on  account  of  his  vote  in 
parliament — a  conduct  generous  perhaps,  but  feeble,  inconvenient, 
when  carried  to  such  excess,  in  our  constitution,  and  in  effect  hold- 
ing out  a  reward  to  ingratitude  and  treachery.  But  the  whigs 
having  come  exclusively  into  office  under  the  line  of  Hanover  (which, 
as  I  have  elsewhere  observed,  was  inevitable),  formed  a  sort  of 
phalanx  which  the  crown  was  not  always  able  to  break,  and  which 
never  could  have  been  broken,  but  for  that  internal  force  of  repulsion 
by  which  personal  cupidity  and  ambition  are  ever  tending  to  sepa- 
rate the  elements  of  factions.  It  became  the  point  of  honour  among 
public  men  to  fight  uniformly  under  the  same  banner,  though  not 
perhaps  for  the  same  cause — ^if  indeed  there  was  any  cause  really 
fought  for,  but  the  advancement  of  a  party.  In  this  preference  of 
certain  denominations,  or  of  certain  leaders,  to  the  real  principles 


572  PARXr  CONNEXIONS.  Chap.  XTL 

which  ought  to  be  the  hama  of  political  consistiency,  there  was  aa 
evident  deviation  from  the  trae  standard  of  public  virtue ;  but  the 
ignominy  attached  to  the  dereliction  of  friends  for  the  sake  of 
emolument,  though  it  was  every  day  incurred,  must  have  tended 
gradually  to  purify  the  general  character  of  parliament.  Meanwhile 
the  crown  lost  all  that  party  attachments  gained — a  truth  indis- 
putable on  reflection,  though,  while  the  crown  and  the  party  in  power 
act  in  the  same  direction,  the  relative  efficiency  of  the  two  forces  is 
not  immediately  estimated.  It  was  seen,  however,  very  manifestly 
in  the  year  1746,  when,  after  long  bickering  between  the  Pelhams 
and  lord  Granville,  the  king's  favourite  minister,  the  former,  in  con- 
junction with  a  majority  of  the  cabinet,  threw  up  their  offices,  and 
compelled  the  king,  after  an  abortive  effort  at  a  new  administi-ation, 
to  sacrifice  his  favourite,  and  replace  those  in  power  whom  he  could 
not  exclude  from  it.  The  same  took  place  in  a  later  period  of  his 
reign,  when,  after  many  ^ruggles,  he  submitted  to  the  ascendency 
of  Mr.  Pitt. 

It  seems  difficult  for  any  king  of  England,  however  conscientiously 
observant  of  the  lawful  rights  of  his  subjects,  and  of  the  limitations 
they  impose  on  his  prerogative,  to  rest  always  very  content  with 
this  practical  condition  of  the  monarchy.  The  choice  of  his  coun- 
cillors, the  conduct  of  government,  are  intrusted,  he  will  be  told,  by 
the  constitution  to  his  sole  pleasure ;  yet  both  as  to  the  one  and 
the  other  he  finds  a  perpetual  disposition  to  restrain  his  exercise  of 
power;  and  though  it  is  easy  to  demonstrate  that  the  public  good 
is  far  better  promoted  by  the  virtual  control  of  parliament  and  the 
nation  over  the  whole  executive  government  than  by  adhering  to 
the  letter  of  the  constitution,  it  is  not  to  be  expected  that  the  argu- 
ment will  be -conclusive  to  a  royal  understanding.  Hence  he  may 
be  tempted  to  play  rather  a  petty  game,  and  endeavour  to  regain, 
by  intrigue  and  insincerity,  that  power  of  acting  by  his  own  will 
which  he  thinks  unfairly  wrested  from  him.  A  king  of  England, 
in  the  calculations  of  politics,  is  little  more  than  one  among  the 
public  men  of  the  day^taller  indeed,  like  Saul  or  Agamenmon,  by 
the  head  and  shoulders,  and  therefore  with  no  slight  advantages  in 
the  scramble,  but  not  a  match  for  the  many  unless  he  can  bring 
some  dexterity  to  second  his  strength,  and  make  the  best  of  the 
self-interest  and  animosities  of  those  with  whom  he  has  to  deal ; 
and  of  this  there  will  generally  be  so  much  that  in  the  long  run  he 
will  be  found  to  succeed  in  the  greater  part  of  his  desires :  thus 
George  I.  and  George  II.,  in  whom  the  personal  authority  seems  to 
have  been  at  the  lowest  point  it  has  ever  reached,  drew  their 
ministers,  not  always  wilUngly,  into  that  course  of  continental 
politics  which  was  supposed  to  serve  the  purposes  of  Hanover  far 
better  than  of  England.    It  is  well  known  that  the  Walpoles  and 
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the  Pelhams  condemned  in  private  this  excessive  predilection  of 
their  masters  for  their  native  country,  which  alone  could  endai^er 
their  English  throne ;  yet  after  the  two  latter  brothers  had  inveighed 
against  lord  Granville,  and  driven  him  out  of  power  for  seconding 
the  king's  pertinacity  in  continuing  the  war  of  1743,  they  went  on 
themselves  in  the  same  track  for  at  least  two  years,  to  the  imminent 
hazard  of  losing  for  ever  the  Low  Countries  and  Holland,  if  the 
French  government,  so  indiscriminately  charged  with  ambition,  had 
not  displayed  extraordinary  moderation  at  the  treaty  of  Aix-la- 
Chapelle.  The  twelve  years  that  ensued  gave  more  abundant  proofs 
of  the  submissiveness  with  which  the  schemes  of  George  11.  for  the 
good  of  Hanover  were  received  by  his  ministers,  though  not  by  his 
people ;  but  the  most  striking  instance  of  all  is  the  abandonment  by 
Mr.  Pitt  himself  of  all  his  former  professions  in  pouring  troops  into 
Germany.  I  do  not  inquire  whether  a  sense  of  national  honour 
might  not  render  some  of  these  measures  justifiable,  though  none  of 
them  were  advantageous ;  but  it  is  certain  that  the  strong  bent  of 
the  king's  partiality  forced  them  on  against  the  repugnance  of  most 
statesmen,  as  well  as  of  the  great  majority  in  parliament  and  out 
of  it. 

Comparatively,  however,  with  the  state  of  prerogative  before  the 
Eevoluti(»,  we  can  hardly  dispute  that  there  has  been  a  systematic 
diminution  of  the  reigning  prince's  control,  which,  though  it  may 
be  compensated  or  concealed  in  ordinary  times  by  the  general 
influence  of  the  executive  administration,  is  of  material  importance 
in  a  constitutional  light.  Independently  of  other  consequences, 
which  might  be  pointed  out  as  probable  or  contingent,  it  affords  a 
real  security  against  endeavours  by  the  crown  to  subvert  or  essen- 
tially impair  the  other  parts  of  our  government ;  for  though  a  king 
may  believe  himself  and  his  posterity  to  be  interested  in  obtaining 
arbitrary  power,  it  is  far  less  likely  that  a  minister  should  desire  to 
do  so.  I  mean  arbitrary,  not  in  relation  to  temporary  or  partial 
abridgments  of  the  subject's  liberty,  but  to  such  projects  as  Charles  I. 
and  James  M.  attempted  to  execute.  What  indeed  might  be  effected 
by  a  king,  at  once  able,  active,  popular,  and  ambitious,  should  such 
ever  unfortunately  appear  in  this  country,  it  is  not  easy  to  predict : 
certainly  his  reign  would  be  dangerous,  on  one  side  or  other,  to  the 
present  balance  of  the  constitution.  But  against  this  contingent 
evil,  or  the.  far  more  probable  encroachments  of  ministers,  which, 
though  not  going  the  full  length  of  despotic  power,  might  slowly 
undermine  and  contract  the  rights  of  the  people,  no  positive  statutes 
can  be  devised  so  effectual  as  the  vigilance  of  the  people  themselves, 
and  their  increased  means  of  knowing  and  estimating  the  measures 
of  their  government. 

§  34.  The  publication  of  regular  newspapers,  not  merely  designed 
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for  the  communication  of  intelligence,  but  for  the  discosBion  of 
political  topics,  may  be  referred  to  the  latter  part  of  the  reign  of 
Anne,  when  they  obtained  great  circulation,  and  became  the  ac- 
credited organs  of  different  factions.^  The  tory  ministers  were 
annoyed  at  the  vivacity  of  the  press,  both  in  periodical  and  other 
writings,  which  led  to  a  stamp-duty,  intended  chiefly  to  diminish 
their  number,  and  was  nearly  producing  more  pernicious  restrictions, 
such  as  renewing  the  licensing-act,  or  compelling  authors  to  acknow- 
ledge their  names.  These,  however,  did  not  take  place,  and  the 
government  more  honourably  coped  with  their  adversaries  in  the 
same  warfare;  nor,  with  Swift  and  Bolingbroke  on  their  side,  could 
they  require,  except  indeed  through  the  badness  of  their  cause,  any 
aid  from  the  arm  of  power.** 

In  a  single  hour  these  two  great  masters  of  language  were  changed 
from  advocates  of  the  crown  to  tribunes  of  the  people ;  both  more 
distinguished  as  writers  in  this  altered  scene  of  their  fortunes,  and 
certainly  among  the  first  political  combatants  with  the  weapons  of 
the  press  whom  the  world  has  ever  known.  Bolingbroke's  influence 
was  of  course  greater  in  England ;  and,  with  all  the  signal  faults 
of  his  public  character,  with  all  the  factiousness  which  dictated 
most  of  his  writings,  and  the  indefinite  declamation  or  shallow 
reasoniog  which  they  frequently  display,  they  have  merits  not 
always  sufficiently  acknowledged.  He  seems  first  to  have  made 
the  tories  reject  their  old  tenets  of  exalted  prerogative  and  hereditary 
right,  and  scorn  the  high-church  theories  which  they  had  main- 
tained under  William  and  Anne.  His  Dissertation  on  Parties,  and 
Letters  on  the  History  of  England,  are  in  fact  written  on  whig 
principles  (if  I  know  what  is  meant  by  that  name),  in  their  general 
tendency;  however  a  politician,  who  had  always  some  particular 
end  in  view,  may  have  fallen  into  several  inconsistencies.*^  The 
same  character  is  due  to  the  Craftsman,  and  to  most  of  the 
temporary  pamphlets  directed  against  sir  Bobert  Walpole.  They 
teemed,  it  is  true,  with  exaggerated  declamations  on  the  side  of 

IS  Upon  examination  of  the  valuable  cellor,  in  a  letter  to  the  Tatler.    Somen 

Beries   of  newspapers    in    the    British  Tracts,  xiii.  76;  where  sir  Walter  Scott 

Museum,  I  find  very  little  expresdon  of  Justly  observes,  that  the  fact  of  two  sncli 

political  feelings  till  1710,  after  the  trial  statesmen   becoming  the   correspondenta 

of  Sacheverell,  and  change  of  ministry,  of  periodical  publications  shows  the  in- 

The  Daily  Courant    and    Postman  then  fluenoe  ibey  must  have  acquired  over  the 

begin  to   attack  the   Jacobites,  and  the  public  mind. 

Post-boy  the  dissenters.    But  these  news-        "  "A  king  of  Great  Britain,"  he  says 

papers    were    less    important   than    the  In  his  seventh  letter  on  the  History  of 

periodical  sheets,  such  as  the  Examiner  England,    **iB    that   supreme   magistrate 

and  Medley,  which  were  solely  devoted  to  who  has  a  negative  voice  in  the  legisla- 

party  controversy.  ture."    This  was  in  1731.    Nothing  can 

w  Bolingbrolce's  letter  to  the  Examiner,  be  more  unlike  the  original  tone  of  tory- 

in  1710,  excited  so  much  attention  that  it  ism. 
was  answered  by  lord  C!owper»  then  chan- 
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liberty ;  but  that  was  the  side  they  took ;  it  was  to  generous  pre- 
judices they  appealed,  nor  did  they  ever  advert  to  the  times  before 
the  Revolution  but  with  contempt  or  abhorrence.  Libels  there 
were  indeed  of  a  different  class,  proceeding  from  the  Jacobite  school ; 
but  these  obtained  little  regard ;  the  Jacobites  themselves,  or  such 
as  affected  to  be  so,  having  more  frequently  espoused  that  cause 
from  a  sense  of  dissatisfaction  with  the  conduct  of  the  reigning 
family  than  from  much  regard  to  the  pretensions  of  the  other. 
Upon  the  whole  matter  it  must  be  evident  to  every  person  who  is 
at  all  conversant  with  the  publications  of  George  II.'s  reign,  with 
the  poems,  the  novels,  the  essays,  and  almost  all  the  literature 
of  the  time,  that  what  are  called  the  popular  or  liberal  doctrines  of 
goverDment  were  decidedly  prevalent.  The  supporters  themselves 
of  the  Walpole  and  Pelham  administrations,  though  professedly 
whigs,  and  tenacious  of  Revolution  principles,  made  complaints, 
both  in  parliament  and  in  pamphlets,  of  the  democratical  spirit,  the 
insubordination  to  authority,  the  tendency  to  republican  sentiments, 
which  they  alleged  to  have  gained  ground  among  the  people.  It 
is  certain  that  the  tone  of  popular  opinion  gave  some  countenance 
to  these  assertions,  though  much  exaggerated,  in  order  to  create 
alarm  in  the  aristocratical  classes  and  furnish  arguments  against 
redress  of  abuses. 

§  35.  The  two  houses  of  parliament  are  supposed  to  deliberate 
with  closed  doors.  It  is  always  competent  for  any  one  member  to 
insist  that  strangers  be  excluded ;  not  on  any  special  ground,  but 
by  merely  enforcing  the  standing  order  for  that  purpose.  It  has 
been  several  times  resolved  that  it  is  a  high  breach  of  privilege  to 
publish  any  speeches  or  proceedings  of  the  commons ;  though  they 
have  since  directed  their  own  votes  and  resolutions  to  be  printed. 
Many  persons  have  been  .punished  by  conm[iitment  for  this  offence ; 
and  it  is  still  highly  irregular,  in  any  debate,  to  allude  to  the 
reports  in  newspapers,  except  for  the  purpose  of  animadverting  on 
t^e  breach  of  privilege.  Notwithstanding  this  pretended  strictness, 
notices  of  the  more  interesting  discussions  were  frequently  made 
public ;  and  entire  speeches  were  sometimes  circulated  by  those  who 
had  sought  popularity  in  delivering  them.  After  the  accession  of 
George  I.  we  find  a  pretty  regulai  account  of  debates  in  an  annual 
publication,  Beyer's  Historical  Register,  which  was  continued  to 
the  year  1737.  They  were  afterwards  published  monthly,  and 
much  more  at  length,  in  the  London  and  the  Gentleman's  Maga- 
zines ;  the  latter,  as  is  well  known,  improved  by  the  pen  of  Johnson, 
yet  not  so  as  to  lose  by  any  means  the  leading  scope  of  the  argu- 
ments. It  follows  of  course  that  the  restriction  upon  the  presence 
of  strangers  had  been  almost  entirely  dispensed  with.  A  trans- 
parent veil  was  thrown  over  this  innovation  by  disguising  the 
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names  of  the  speakers,  or  more  commonly  by  printing  only  initial 
and  final  letters.  This  ridicnlons  affectation  of  ooncealment  was 
extended  to  many  other  words  in  political  writings,  and  had  not 
wholly  ceased  in  the  American  war. 

It  is  almost  impossible  to  overrate  the  value  of  this  regular 
publication  of  proceedings  in  parliament,  carried  as  it  has  been  in 
oar  own  time  to  nearly  as  great  copiousness  and  accuracy  as  is 
probably  attainable.  It  tends  manifestly  and  powerfully  to  keep 
within  bounds  the  supineness  and  negligence,  the  partiality  and 
corruption,  to  which  every  parliament,  either  from  the  nature  of 
its  composition  or  the  frailty  of  mankind,  must  more  or  less  be 
liable.  Perhaps  the  constitution  would  not  have  stood  so  long,  or 
rather  would  have  stood  like  an  useless  and  untenanted  mansion, 
if  this  unlawful  miBans  had  not  kept  up  a  perpetual  intercourse,  a 
reciprocity  of  influence,  between  the  parliament  and  the  people. 
A  stream  of  fresh  air,  boisterous  perhaps  sometimes  as  the  winds 
of  the  north,  yet  as  healthy  and  invigorating,  flows  in  to  re- 
novate the  stagnant  atmosphere,  and  to  prevent  that  malaria  which 
self-interest  and  oligarchical  exclusiveness  are  always  tending  to 
generate.  Nor  has  its  importance  been  less  perceptible  in  affording 
the  means  of  vindicating  the  measures  of  government,  and  securing 
to  them,  when  just  and  reasonable,  the  approbation  of  the  majority 
among  the  middle  ranks,  whose  weight  in  the  scale  has  been 
gradually  increasing  during  the  last  and  present  eentnries. 

§  36.  This  augmentation  of  the  democratical  influence,  using  that 
term  as  applied  to  the  commercial  and  industrious  classes  in 
contradistinction  to  the  territorial  aristocracy,  was  the  slow  but 
certain  effect  of  accumulated  wealth  and  diffused  knowledge,  acting, 
however,  on  the  traditional  notions  of  freedom  and  equality  which 
had  ever  prevailed  in  the  English  people.  The  nation,  exhausted 
by  the  long  wars  of  William  and  Anne,  recovered  strength  in 
thirty  years  of  peace  that  ensued ;  and  in  that  period,  especially 
under  the  prudent  rule  of  Walpole,  the  seeds  of  our  commercial 
greatness  were  gradually  ripened.  It  was  evidently  the  most 
prosperous  season  that  England  had  ever  experienced;  and  the 
progression,  though  slow,  being  uniform,  the  reign  perhaps  of 
George  II.  might  not  disadvantageously  be  compared,  for  the  real 
happiness  of  the  community,  with  that  more  brilliant  but  uncertain 
and  oscillatory  condition  which  has  ensued.  A  distinguished  writer 
has  observed  that  the  labourer's  wages  have  never,  at  least  for 
many  ages,  commanded  so  large  a  portion  of  subsistence  as  in  this 
part  of  the  eighteenth  century."  llie  public  debt,  though  it  excited 
alarms,  from  its  magnitude,  at  which  we  are  now  accustonCied  to 

M  MolOras,  Prindplee  of  FbUdcal  Eeonomy  (1820),  p.  2?9. 
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smile,  and  though  too  little  care  was  taken  for  redeeming  it,  did 
not  press  very  heavily  on  the  nation,  as  the  low  rate  of  interest 
evinces,  the  government  securities  at  three  per  cent,  having  generally 
stood  above  par.  In  the  war  of  1743,  which  from  the  selfish 
practice  of  relying  wholly  on  loans  did  not  much  retard  the 
immediate  advance  of  the  country,  and  still  more  after  the  peace 
of  Aix-la-Chapelle,  a  striking  increase  of  wealth  became  perceptible. 
This  was  shown  in  one  circumstance  directly  affecting  the  character 
of  the  constitution.  The  smaller  boroughs,  which  had  been  from 
the  earliest  time  under  the  command  of  neighbouring  peers  and 
gentlemen,  or  sometimes  of  the  crown,  were  attempted  by  rich 
capitalists,  with  no  other  connexion  or  recommendation  than  one 
which  is  generally  suflBcient.  The  election  of  strangers  by  boroughs, 
and  its  natural  concomitant,  bribery,  had  begun  to  excite  complaint 
by  their  increasing  frequency,  as  early  as  the  reign  of  George  I., 
and  led  to  the  act  rendering  elections  void,  and  inflicting  severe 
penalties,  for  bribery,  in  1728.  But  in  the  general  election  of  1747 
much  more  of  it  took  place  than  ever  before.  Though  the  preva- 
lence of  bribeiy  is  attested  by  the  statute-book  and  the  journals  of 
parliament  from  the  devolution,  it  seems  not  to  have  broken  down 
all  flood-gates  till  near  the  end  of  the  reign  of  George  II.  But  the 
sale  of  seats  in  parliament,  like  any  other  transferable  property,  is 
never  mentioned  in  any  book  that  I  remember  to  have  seen  of  an 
earlier  date  than  1760.  We  may  dispense  therefore  with  the 
inquiry  in  what  manner  this  extraordinary  traffic  has  affected  the 
constitution,  observing  only  that  its  influence  must  have  tended  to 
counteract  that  of  the  territorial  aristocracy,  which  is  still 
sufficiently  predominant.  The  country  gentlemen,  who  claimed 
to  themselves  a  character  of  more  independence  and  patriotism  than 
could  be  found  in  any  other  class,  had  long  endeavoured  to  protect 
their  ascendency  by  excluding  the  rest  of  the  community  from 
parliament.  This  was  the  principle  of  the  bill  which,  after  being 
frequently  attempted,  passed  into  a  law  during  the  toiy  adminis- 
tration of  Anne,  requiring  every  member  of  the  commons,  except 
those  for  the  universities,  to  possess,  as  a  qualification  for  his  seat, 
a  landed  estate,  above  all  incumbrances,  of  300Z.  a  year.^^  By  a 
later  act  of  George  II.,  with  which  it  was  thought  expedient  by  the 
government  of  the  day  to  gratify  the  landed  interest,  this  property 
must  be  stated  on  oath  by  every  member  on  taking  his  seat,  and, 
if  required,  at  his  election.^^  This  law  has  been  repealed  in  the 
present  reign. 

w  9  Anne,  c.  5.  "  33  G.  II.  c.  20. 
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NOTE  TO  CHAPTEE  XVI. 


■•o*- 


,     PUNISHMENT  FOR  BREACH  OP 
PRIVILEGE  IN  PARLIAMENT. 

1.  It  has  been  the  oonntant  practice  of 
the  house  of  commons  to  repress  dis- 
orderly  or  Indecent  bebaviour  by  a  cen- 
sure delivered  through  the  speaker.  In- 
stances of  this  are  even  noticed  in  the 
Journals  under  Edward  Vi.  and  Maiy; 
and  it  is  in  fact  essential  to  the  regular 
proceedings  of  any  assembly.  Jn  the 
former  reign  they  also  committed  one  of 
their  members  to  the  Tower.  But  in  the 
famous  case  of  Arthur  Hall  in  1581,  they 
established  the  first  precedent  of  punishing 
one  of  their  own  body  for  a  printed  libel 
derogatory  to  them  as  a  part  of  the  legis- 
lature; and  they  inflicted  the  threefold 
penalty  of  imprisonment,  fine,  and  ex- 
pulsion. From  this  time  fortii  it  was 
nnderstood  to  be  the  law  and  usage  of 
parliament  that  the  commons  might  com- 
mit to  prison  any  one  of  their  members 
for  misconduct  in  the  house,  or  relating 
to  it.»  The  right  of  imposing  a  fine  was 
very  rarely  asserted  after  the  instance  of 
Hall.  But  that  of  expulsion,  no  earlier 
precedent  whereof  has  been  reconied, 
bcciime  as  indubitable  as  frequent  and  un- 
questioned usage  could  render  it.  It  was 
carried  to  a  great  excess  by  the  long  par- 
liament, and  again  in  the  year  i680.  These, 
however,  were  times  of  extreme  violence ; 
and  the  prevailing  faction  had  an  apology 
in  the  designs  of  the  court,  which  re- 
quired an  energy  beyond  the  law  to 
counteract  them.  The  offences  too,  which 
the  whigs  thus  punished  in  1680,  were  in 
their  effect  against  the  power  and  even 
existence  of  parliament.  The  privilege 
was  far  more  unwarrantably  exerted  by  the 
opposite  party  in  1Y14,  against  sir  Richard 
Steele,  expelled  the  house  for  writing  1  fie 
Crisis,  a  pamphlet  reflecting  on  the  ministry. 


This  was,  perhaps,  the  first  instance 
wherein  the  house  of  commons  so  identified 
itself  with  the  ezecntive  administration, 
independently  of  the  sovereign's  pezaon,  as 
to  consider  itself  libelled  by  those  who 
impugned  its  measures.* 

In  a  few  instanoes  an  attempt  was  mnito 
to  carry  this  farther,  by  declaring  the 
party  incapable  of  sitting  in  parliament 
It  is  hardly  necessary  to  remark  that 
upon  this  rested  the  celebrated  question 
of  the  Middlesex  election  in  1769.  If  a 
few  precedents,  and  those  not  befoi«  the 
year  1680,  were  to  determine  all  contro- 
versies of  constitutional  law,  it  is  plain 
enough  from  the  Journals  that  the  house 
have  assumed  the  power  of  Incapacitation. 
But  as  such  an  authority  is  highly  dan- 
gerous and  unnecessary  for  any  good 
purpose,  and  as,  according  to  all  legal 
rules,  so  extraordinary  a  power  could  not 
be  supported  except  by  a  sort  of  prescrip- 
tion which  cannot  be  shown,  the  final 
resolution  of  the  house  of  ocmuQcxis,  which 
condemned  the  votes  passed  in  times  of 
great  excitement,  appears  far  more  con- 
sonant to  jost  principles. 

2.  llie  power  of  each  house  of  parlia- 
ment over  those  who  do  not  belong  to  it  is 
of  a  more  extensive  consideration,  and  bas 
lain  open,  in  some  respects,  to  more  doubt 
than  that  over  its  own  members.  It  has 
been  exercised,  in  the  first  plao^  very 
frequently,  and  from  an  early  period,  in 
order  to  protect  the  members  personally, 
and  in  their  properties,  from  anything 
which  hat  been  construed  to  interfere  with 
the  discharge  of  their  Ainctions.  £very 
obstruction  in  these  duties,  by  aasaulting, 
challenging^insuUing  any  single  r^xresenta* 
tive  of  the  commons,  has  from  the  middle 
of  the  sixteenth  century  downwards,  that 
is,  from  the  beginning  of  their  regular 


»  In  1810,  on  the  committal  of  sir  F.  Burdett,  the  governor  of  the  Tower  required  the 
speaker's  warrant  to  be  backed  by  the  secretary  of  state;  with  whidx  the  commons 
thought  fit  to  put  up,  though  it  cut  at  the  root  of  the  privilege  of  imprisoning  pmprio 
jure— 1845. 

*  Walpole  says,  in  speaking  for  Steele,  '*  the  liberty  of  the  press  is  unrestrained ;  how 
'U  a  part  of  the  legislature  dare  to  punish  that  as  a  crime  which  is  not  declared 
'  any  law  framed  by  the  whole  ?  " 
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*  Jonmals,  been  justly  deemed  a  breach  of 
privilege,  and  an  offence  against  the  whole 
body.  It  has  been  punished  generally  by 
commitment,  either  to  the  custody  of  the 
house's  officer,  the  sergeant-at-arms,  or  to 
the  king's  prison.  This  sunmiary  pro- 
ceeding is  usually  defended  by  a  technical 
analogy  to  what  are  called  attachments 
for  contempt,  by  which  every  court  of 
record  is  entitled  to  punish  by  imprison- 
ment, if  not  also  by  fine,  any  obstruc- 
tion to  its  acts  or  contumacious  resist- 
ance of  them.  But  it  tended  also  to 
raise  the  dignity  of  parliament  in  the 
eyes  of  the  people,  at  times  when  the 
government,  and  even  the  courts  of  justice, 
were  not  greatly  inclined  to  regard  it; 
and  has  been  also  a  necessary  safeguard 
against  the  insolence  of  power.  The 
majority  are  bound  to  respect,  and  indeed 
have  respected,  the  rights  of  every  mem- 
ber, however  obnoxious  to  them,  on  all 
questions  of  privilege.  Even  in  the  case 
most  likely  to  occur  in  the  present  age, 
that  of  libels,  which  by  no  unreasonable 
stretch  come  under  the  head  of  obstruc- 
tions, it  would  be  ui\jiist  that  a  patriotic 
legislator,  exposed  to  calumny  for  his  zeal 
in  the  public  cause,  should  be  necessarily 
driven  to  a  troublesome  and  uncertain 
process  at  law,  when  the  offence  so  mani- 
festly affects  the  real  interests  of  parlia- 
ment and  the  nation.  The  application  of 
this  principle  must  of  conrse  require  a 
discreet  temper,  which  was  not  perhaps 
always  observed  In  former  times,  espe- 
cially in  the  reign  of  William  IlL  In- 
stances at  least  of  punishment  for  breach 
of  privil^e  by  personal  reflections  are 
never  so  common  as  in  the  Journals  of 
that  turbulent  period. 

The  most  usual  mode,'however,  of  incur- 
ring tbe  animadversion  of  the  house  was  by 
molestations  in  regard  to  property,  it  was 
the  most  ancient  privilege  of  the  commons 
to  be  free  from  all  legal  process,  during 
the  term  of  the  session  and  for  forty  days 
before  and  after,  except  on  clmrges  of 
treason,  felony,  or  breach  of  the  peace.  I 
have  elsewhere  mentioned  the  great  case 
of  Ferrers,  under  Henry  VIII.,  wherein 
the  house  first,  as  fkr  as  we  know,  exerted 
the  power  of  committing  to  prison  those 
who  had  been  concerned  in  arresting  one 
of  its  members;  and  have  shown  that, 
afrer  some  little  intermission,  this  became 
their  recognised  and  customary  right. 
Numberless  instances  occur  of  its  exercise. 


It  was  not  only  a  breach  of  privilege  to 
serve  any  sort  of  process  upon  them,  but 
to  put  them  under  the  necessity  of  seeking 
redress  at  law  for  any  dvil  injury.  Thus 
abimdant  cases  are  found  in  tbe  Journals 
where  persons  have  been  committed  to 
prison  for  entering  on  the  estates  of 
members,  carrying  away  timber,  lopping 
trees,  digging  coal,  fishing  in  their  waters. 
Their  servants,  and  even  their  tenants,  if 
the  trespass  were  such  as  to  affect  the 
landlord's  property,  had  the  same  protec- 
tion. Tbe  grievance  of  so  unparalleled  an 
immunity  must  have  been  notorious,  since 
it  not  only  suspended  at  least  the  redress 
of  creditors,  but  enabled  rapacious  men  to 
establish  in  some  measure  ni^ust  claims 
in  respect  of  property;  the  allied  tres- 
passes being  generally  founded  on  some 
disputed  right.  An  act,  however,  was 
passed,  rendering  the  members  of  both 
houses  liable  to  civil  suits  during  the 
prorogation  of  parliament.'  But  they 
long  continued  to  avenge  the  jprivate  in- 
juries, real  or  pretended,  of  their  members. 
On  a  complamt  of  breach  of  privilege  by 
trespassing  on  a  fishery  (Jan.  25,  1768), 
they  heard  evidence  on  both  sides,  and 
determined  that  no  breach  of  privilege  had 
been  committed ;  thus  indirectly  taking  on 
them  the  decision  of  a  freehold  right.  A  few 
days  after  they  came  to  a  resolution,  "  that 
in  case  of  any  complaint  of  a  broach  of 
privilege,  hereafter  to  be  made  by  any 
member  of  this  house,  if  the  house  shall 
adjudge  there  is  no  ground  for  such  com- 
plamt, the  house  will  order  satisfaction  to 
the  person  complained  of  for  his  costs  and 
expenses  incurred  by  reason  of  such  com- 
plaint." But  llitie  opportunity  was  given 
to  try  the  effect  of  this  resolution,  an  act 
having  passed  in  two  years  afterwards 
which  has  altogether  taken  away  the  ex- 
emption from  legal  process,  exoq)t  as  to 
the  immimity  from  personal  arrest,  which 
still  contmues  to  be  the  privilege  of  both 
houses  of  parliament.4 

3.  A  more  important'  class  of  offences 
against  privilege  is  of  such  as  affect  eithor 
house  of  parliament  collectively.  In  tbe 
reign  of  Elizabeth  we  have  an  instance  of 
one  committed  for  disrespectrul  words 
against  the  commons.  A  few  others, 
either  for  words  spoken  or  published  libels, 
occur  in  the  reign  of  Charles  I.  even  before 
the  long  parliament;  but  those  of  1641 
can  have  little  weight  as  precedents, 
and  we  may  say  nearly  the  same  of  the 


» 12  Will.  m.  c.  3. 


«  10  G.  III.  c.  50. 
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tii\ju8tiflable  prooeedingB  in  1680.  Even 
^nce  the  Revolution  we  find  too  many 
proo&  of  encroaching  pride  or  intemperate 
passion,  to  which  a  nomeroas  a^vembly  is 
always  prone,  and  which  the  prevalent 
doctrine  of  the  house's  absolute  power  in 
matters  of  privilege  has  not  contributed 
much  to  restrain.  'The  most  remarkable 
may  be  briefly  noticed. 

The  commons  of  1701,  wherein  a  tory 
spirit  was  strongly  predominant,  by  what 
•were  deemed  ,its  fiaictious  delays  in  voting 
supplies,  and  in  seconding  the  measures  of 
the  king  for  the  security  of  Europe,  had 
exasperated  all  those  who  saw  the  nation's 
safety  in  vigorous  preparations  for  war, 
and  provoked  at  last  the  lords  to  the  most 
angry  resolution  which  one  house  of  par- 
liament In  a  matter  not  affecting  its  pri- 
vileges has  ever  recorded  against  the  other.^ 
The  grand  Jury  of  Kent,  and  other  free- 
holders of  the  county,  presented  accordingly 
a  petition  on  the  Kth  of  May,  1701,  im- 
ploring them  to  turn  their  loyal  addresses 
into  bills  of  supply  (the  only  phrase  in  the 
whole  petition  that  could  be  construed  into 
disrespect),  and  to  enable  his  majesty  to 
assist  his  allies  before  it  should  be  too  late. 
The  tory  faction  was  wrought  to  fary  by 
this  honest  remonstrance,  'i'hey  voted 
that  the  petition  was  scandalous,  insolent, 
and  seditious,  tending  to  destroy  the  con- 
stitution of  x>arliament,  and  to  subvert  the 
established  government  of  this  realm ;  and 
ordered  that  Mr.  Colepppper,  who  had  been 
most  forward  in  presenting  the  petition, 
and  all  others  concerned  In  it,  should  be 
taken  into  custody  of  the  sergeant.  Though 
no  attempt  was  made  on  this  occasion  to 
call  the  authority  of  the  bouse  into  ques- 
tion by  habeas  corpus  or  other  legal 
remedy,  it  was  discussed  in  pamphlets 
and  in  general  conversation,  with  little 
advantage  to  a  power  so  arbitrary,  and  so 
evidently  abused  in  the  immediate  in* 
stance. 

A  very  few  years  after  this  high  exer- 
cise of  authority,'  it  was  called  forth  in 
another  case,  still  more  remarlcable  and 
«ven  less  warrantable.  The  house  of  com- 
mons had  an  undoubted  right  of  deter- 
mining aU  disputed  returns  to  the  writ  of 
election,  and  consequently  of  Judging  upon 
the  right  of  every  vote.  But  as  the  house 
could  not  pretend  that  it  had  given  this 


right,  or  tlutt  it  was  not,  like  any  other' 
franchise,  vested  in  the  possMsor  by  a 
legal  title,  no  pretext  of  reason  or  analogy 
could  be  set  up,  for  denying  that  it  mli^t 
also  come,  in  an  indirect  manner  at  least, 
before  a  court  of  justice,  and  be  Judged  by 
the  common  principles  of  law.  One  Ashby, 
however,  a  burgess  of  Aylesbury,  having 
sued  the  retnming  officer  for  refusing  his 
vote;  and  three  Judges  of  tht-  king's  bench, 
against  the  opinion  of  chief-Justice  Holt, 
having  determined  for  different  reasons 
that  it  did  not  lie,  a  writ  of  error  was 
brought  in  the  house  of  lords,  when  the 
Judgment  was  reversed.  The  house  of 
commons  took  this  up  indignantly,  and 
passed  various  resolutions,  asserting  their 
exclusive  right  to  take  cognizance  of  all 
matters  relating  to  the  election  of  their 
members.  The  lords  repelled  these  by 
contrary  resolutions ;  That  by  the  known 
laws  of  this  kingdom,  every  person  having 
a  right  to  give  his  vote,  and  being  wilfnlly 
denied  by  the  officer  who  ought  to  receive 
it,  may  maintain  an  action  against  such 
officer  to  recover  damage  for  the  injury ; 
That  the  contrary  assertion  is  destructive 
of  the  property  of  the  sul^ect,  and  tends 
to  encourage  corruption  and  partiality  in 
returning  officers ;  that  the  declaring  per- 
sons guilty  of  breach  of  privilege  for  pro- 
secuting such  actions,  or  for  soliciting  and 
pleading  in  them,  is  a  manifest  assuming 
a  power  to  control  the  law,  and  hinder  the 
course  of  Justice,  and  subject  the  property 
of  Englishmen  to  the  arbitrary  votes  of 
the  house  of  commons.  They  ordered  a 
copy  of  these  resolutions  to  be  sent  to  all 
the  sheriffs,  and  to  be  communicated  by 
them  to  all  the  boroughs  in  thefr  respec- 
tive counties. 

A  prorogation  soon  afterwards  followed, 
but  served  only  to  give  breathing  time  to 
the  exasperated  parties;  for  it  must  be 
observed,  that  though  a  sense  of  dignity 
and  privilege  no  doubt  swelled  the  ma- 
jorities in  each  house,  the  question  was 
very  m«ch  involved  in  the  general  whig 
and  tory  course  of  politics.  But  Ashby, 
-during  the  recess,  having  proceeded  to 
execution  on  his  Judgment,  and  some  other 
actions  having  been  brought  against  the 
returning  officer  of  Aylesbury,  the  com- 
mons again  took  it  up,  and  committed  the 
parties  to   Newgate.      They  moved  tlie 


5  Resolved,  That  whatever  ill  consequences  may  arise  fh)m  the  so  long  deferring  the 
supplies  for  the  year's  service  are  to  be  attributed  to  the  fatal  counsel  of  putting  off  the 
meeting  of  a  parliament  so  long,  and  to  unnecessary  delays  of  the  house  of  commons. 
^x>rds'  Journals,  23rd  June,  lYOI. 
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court  of  king's  bench  for  a  habeas  corpus ; 
upon  the    return  to  which,  the  judges, 
except  Holr,  thought  themselves  not  war- 
ranted to  set  them  at  liberty  against  the 
commitment  of  the  house.    It  was  threat- 
ened to  bring  this  by  writ  of  error  before 
the  lords ;  and  in  the  disiwBltion  of  that 
assembly,    ic  seems  probable    that  they 
would  have  inflicted  a  severe  wound  on 
the  privileges  of  the  lower  house,  which, 
must  in  all  probability  have  turned  out  a 
sort  of  suicide  upon  their  own.    But  the 
commons  interposed  by  resolving  to  com- 
mit to  prison  the  counsel  and  agents  con- 
cerned in  prosecuting  the  habeas  corpus, 
and  by  addressing  the  queen  not  to  grant 
a  writ  of  error.    The  queen  properly  an- 
swered, that  as  this  matter,  relating  to  the 
course  of  Judicial  proceedings,  was  of  the 
highest  consequence,  she  thought  it  ne- 
cessary to  weigh  very  carefully  what  she 
should  do.    The  lords  came  to  some  im- 
portant resolutions:   That  neither  house 
of  parliament  hath  any  power  by  any  vote 
or  declaration  to  create  to  themselves  any 
new  privilege  that  is  not  warranted  by  the 
known  laws  and  customs  of  parliament; 
That  the  house  of  commons,  in  committing 
to  Newgate  certain  persons  for  prosecuting 
an  action  at  law,  upon  pretence  that  their 
Bo  doing  was  contrary  to  a  declaration,  a 
contenipt  of  the  Jurisdiction,  and  a  breach 
of  the  privileges  of  that  house,  have  as- 
sumed to  themselves   aione  a  legislative 
power,  by  pretending  to  attribute  the  force 
of  law  to  their  declaration,  have  claimed  a 
Jurisdiction  not  warranted  by  the  oon- 
8tltut;on,  and  have  assumed  a  new  pri- 
vilege, to  which  they  can  show  no  title  by 
the  law  and  custom  of  parliament;  and 
have  thereby,  as  far  as  in  them  lies,  sub- 
jected the  rights  of  Englishmen,  and  the 
freedom  of  their  persons,  to  the  arbitrary 
votes   of  the  house  of  commons;  That 
every  Englishnum,  who  is  imprisoned  by 
any  authority  whatsoever,    has    an  un- 
doubted right  to  a  writ  of  habeas  corpus, 
in  order  to  obtain  his  liberty  by  the  due 
course  of  law ;  That  for  the  house  of  com- 
mons to  punish  any  person  for  assisting  a 
prisoner  to  procure  such  a  writ  is  an  at- 
teYnpt  of  dangerous  consequence,  and  a 
breach  of  the   statutes  provided  for  the 
liberty  of  the  subject ;  That  a  writ  of  error 
iB  not  of  grace  but  of  right,  and  ought 
not  to  be  denied  to  the  subtjcct  when  duly 
applied  for,  though  at  the  request  of  either 
bouse  of  parliament. 

These  vigorous  resolutions  produced  a 
conference  between  the  houses,  which  was 


managed  with  more  temper  than  might 
have  been  expected  from  the  tone  taken 
on  both  sides.  But,  neither  of  them  re* 
cedhig  in  the  slightest  degree,  the  lords 
addressed  the  queen,  requesting  her  to 
issue  the  writs  of  error  demanded  upon 
the  refusal  of  the  king's  bench  to  discharge 
the  parties  committed  by  the  house  of 
commons.  The  queen  answered  ihe  same 
day  that  she  should  have  granted  the  writs 
of  error  desired  by  them,  but  finding  an 
absolute  necessity  of  putting  an  Immediate 
end  to  the  session,  she  was  sensible  there 
could  have  been  no  further  proceeding 
upon  them.  'I'he  meaning  of  this  could 
only 'be,  that  by  a  prorogation  all  commit^ 
ments  by  order  of  the  lower  house  of  par- 
liament are  determined,  so  that  the  parties 
could  stand  in  no  need  of  a  habeas  corpus. 
But  a  great  constitutional  question  was 
thus  wholly  eluded. 

We  may  reckon  the  proceedings  against 
Mr.  Alexander  Murray,  In  1T61,  among  the 
instances  wherein  the  house  of  commons 
has  been  hurried  by  passion  to  an  undue 
violence.  This  gentleman  had  been  active 
in  a  contested  Westminster  election,  on  an 
anti-ministerial  and  perhaps  Jacobite  In- 
terest In  the  course  of  an  inquiry  before 
the  house,  founded  on  a  petition  against 
the  return,  the  high-bailifiF  named  Mr. 
Murray  as  having  insulted  him  in  the 
execution  of  his  duty.  The  house  re- 
solved to  hear  Murray  by  counsel  in  his 
defence,  and  the  high-bailiflf  also  by  counst-l 
in  support  of  the  charge,  and  ordered  the 
former  to  give  bail  for  his  appearance 
from  time  to  time.  These,  especially  tiie 
last,  were  innovations  on  the  practice  of 
parliament,  and  were  Justly  opposed  by 
the  more  cool-hea«ied  men.  After  heaiing 
witnesses  on  both  sides,  it  was  resolved 
that  Murray  should  be  committed  to  New- 
gate, and  should  receive  this  sentence 
upon  his  knees.  This  command  he  steadily 
refused  to  obey,  and  thus  drew  on  himself 
a  storm  of  wrath  at  such  insolence  and 
audacity.  But  the  times  were  no  more,when 
the  commons  could  inflict  whippings  and 
pillories  on  the  refractory ;  and  they  were 
fot<«d  to  content  themselves  with  ordering 
that  no  person  should  be  admitted  to  him 
in  prison,  which,  on  account  of  his  ill- 
health,  they  soon  afterwards  relaxed.  The 
public  voice  is  never  favourable  to  such 
arbitrary  exertions  of  mere  power:  at  the 
expiration  of  the  session,  Mr.  Murray, 
thus  grown  from  an  intriguing  Jacobite 
into  a  confessor  of  popu'ar  liberty,  was 
attended  home  by  a  sort  of  triumphal  pro- 
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oeflsion  amldBfc  tbe  applause  of  the  people. 
In  the  next  session  he  was  again  com- 
mitted on  the  same  charge ;  a  proceeding 
eztremelynrioleut  and  arbitrary. 

It  has  been  always  deemed  a  most  im- 
portant and  essential  privilege  of  the 
honses  of  parliament,  that  they  may 
punish  in  this  summary  manner  by  com- 
mitment all  those  who  disobey  their  orders 
to  attend  as  witnesses,  or  for  any  purposes 
of  their  constitutional  duties.  No  inquiry 
could  go  forward  before  the  house  at  large 
br  its  committees,  without  this  power  to 
enforce  obedience:  especially  when  the 
Information  is  to  be  extracted  from  public 
olficers  against  the  secret  wishes  of  the 
court.  It  is  equally  necessary  (or  rather 
more  so,  since  evidence  not  being  on  oath 
in  the  lower  house,  there  can  be  no  punish- 
ment in  the  course  of  law),  that  the  con- 
tumacy or  prevarication  of  witnesses 
should  incur  a  similar  penalty.  Mo  man 
would  seeic  to  take  away  this  authority 
from  parliament,  unless  he  is  either  very 
ignorant  of  what  has  occurred  in  other 
times  and  his  own,  or  is  a  slave  in  the 
fetters  of  some  general  theory. 

But  far  less  can  be  advanced  for  several 
exertions  of  power  on  record  in  theJoumals, 
which  under  the  name  of  privilege  must 
be  reckoned  by  impartial  men  irregularities 
and  encroachments,  capable  only  at  some 
periods  of  a  kind  of  apology  from  the 
unsettled  state  of  the  constitution.  The 
commons  began,  in  the  famous  or  infamous 
case  of  Floyd,  to  arrogate  a  power  of  ani- 
madverting upon  political  offences,  which 
was  then  wrested  from  them  by  the  upper 
house.  But  in  the  first  parliament  of 
Charles  L  they  committed  Montagu  (after- 
wards the  noted  semi-popish  bishop)  to 
the  seijjeant  on  account  of  a  published 
book  containing  doctrines  they  did  not 
approve.  For  this  was  evidently  the 
main  point,  though  he  was  also  chai^ied 
with  reviling  two  persons  who  had  pe- 
titioned the  house,  which  bore  a  distant 
resemblance  to  a  contempt  In  tbe  long 
parliament,  even  from  its  commencement, 
every  boundary  was  swept  away ;  it  was 
sufficient  to  have  displeased  the  m^ority 
by  act  or  word ;  but  no  precedents  can  be 
derived  from  a  crisis  of  force  struggling 
aoainst  force.  If  we  descend  to  the  reign 
of  William  III.,  it  will  be  easy  to  discover 
instances  of  commitments,  laudable  in 
their  purpose,  but  of  such  doubtful  legality 
and  dangerous  consequence,  that  no  re- 
gard to  the  motive  should  induce  us  to 
iustify  the  precedent.  Graham  and  Burton, 


the  sollcitoTS  of  the  treasury  in  all  the 
worst  state   prosecutions   under  Charles 
and  James,  and  Jenner,  a  baron  of  the 
exchequer,  were  committed  to  the  Tower 
by  the  council  Immediately  after  the  king's 
proclamation,  with  an  intention  of  pro- 
ceeding criminally  against  them.     Some 
months  afterwards,  the  suspensicm  of  the 
habeas  corpus,  which  had  taken  place  by 
bill,  having  ceased,  they  moved  the  king's 
beiKdi  to  admit  them  to    bail;  but  tbe 
house  of  c<Hnmons  took  this  up,  and,  after 
a  report  of  a  committee  as  to  precedents, 
put  them  in  custody  of  the  seijeant-at- 
arms.    On  complaints  of  abuses  in  victual- 
ling the  navy,  the  oommisslonerB  of  that 
dejMtrtment  were  sent  for  in  the  seijeant's 
custody,  and   only  released  on  ball  ten 
days  afterwards.    But,  without  minutely 
considering  the  questionable  instances  of 
privilege  that  we  may  regret  to  find,  I 
will  select  one  wherein  the  house  of  com- 
mons appear  to  have  gone    far  beyond 
either  the  reasonable  or  customary  limits 
of  privilege,  and  that  with  very  little  pre- 
text of  public  necessity.    In  the  reign  of 
George    I.,    a  newspaper    called    Mist's 
Journal  was  notorious  as  the  organ  of  the 
Jacobite  faction.    A  passage  full  of  the 
most   impudent    longings    for  the    pre- 
tender's restoration  having  been  laid  b^ore 
the  house,  it  was  resolved.  May  28,  1721, 
*'  That  tbe  said  paper  is  a  false,  malicious, 
scandalou8,<lnfiEunous,  and  traitorous  libe^ 
tending  to  alienate  the    affections  of  big 
miO^^y'B  sul^ects  and  to  excite  the  people 
to  sedition  and  rebellion,with  an  intention 
to  subvert  the  present  happy  establish- 
ment, and  to  introduce  popery  and  arbitrary 
power."  They  went  on  after  this  resolution 
to  commit  the  printer  Mist  to  Newgate,  and 
to  address  the  king  that  the  authors  and 
publishers  of  the  libel  might  be  prosecuted. 
It  is  to  be  observed  that  no  violation  of  pri- 
vilege either  was,  or  indeed  could  be,  alleged 
as  the  ground  of  this  commitment ;  which 
seems  to  imply  that  the  house  conceived 
itself  to  be  invested  with  a  general  jwwer, 
at  least  in  all  political  misdemeanors. 

I  have  not  observed  any  case  more  recent 
than  this  of  Mist,  wherein  any  one  has 
been  committed  on  a  charge  which  could 
not  possibly  be  interpreted  as  a  otmtempt 
of  the  house,  or  a  breach  of  its  privilege. 
It  became,  however,  the  practice,  without 
previously  addressnig  the  king,  to  direct 
a  prosecution  by  the  attorney-general  for 
offences  of  a  public  ni^ure,  which  the 
commons  had  learned  in  tbe  course  of 
any  inquiry  or  which  had  been  formally 
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laid  before  them.  This  seems  to  have 
been  introduced  about  the  beginning  of 
the  reign  of  Anne,  and  is  undoubtedly  a 
far  more  constitutional  course  than  that  of 
arbitrary  punishment  by  over-straining 
their  privll^e.  In  some  instances,  libels 
have  been  publicly  burned  by  the  order  of 
one  or  other  house  of  parliament. 

I  have  principally  adverted  to  the 
powers  exerted  by  the  lower  house  of 
parliament,  in  punishing  those  guilty  of 
violating  their  privileges.  It  will,  of 
course,  be  understood  that  the  lords  are  at 
least  equal  in  authority.  In  some  respects 
indeed  they  have  gone  beyond.  I  do  not 
mjBan  that  they  would  be  supposed  at 
present  to  have  cognizance  of  any  offence 
whatever,  upon  which  the  commons  could 
not  animadvert  Notwithstanding  what 
they  claimed  in  the  case  of  Floyd,  the 
subsequent  denial  by  the  commons,  and 
abandonment  by  themselves,  of  any  original 
jurlMiictlon,  must  stand  in  the  way  of 
their  assuming  such  authority  over  mis- 
demeanors, more  extensively  at  least  than 
the  commons,  as  has  been  shown,  have  in 
some  histances  exercised  it.  But,  while  the 
latter  have,  with  very  few  exceptions,  and 
none  since  the  Restoration,  contented  them- 
selves with  commitment  during  the  session, 
the  lords  have  sometimes  imposed  fines, 
and  on  some  occasions  in  the  reign  of 
George  11.,  as  well  as  later,  have  adjudged 
parUes  to  imprisonment  for  a  certain  time. 
In  one  instance,  so  late  as  that  reign,  they 
sentenced  a  man  to  the  pillory;  and  this 
had  been  done  several  times  before.  The 
Judgments,  however,  of  earlier  ages,  give 
for  less  credit  to  the  Jurisdiction  than  they 
take  from  it.  Besides  the  ever-memor- 
able case  of  Floyd,  one  John  Blount,  about 
the  same  time  (27th  ^'ov.  1621),  was 
sentenced  by  the  lords  to  imprisonment 
and  hard  labour  in  Bridewell  during 
Ufe. 

It  may  surprise  those  who  have  heard 
of  the  happy  balance  of  the  English  con- 
stitution, of  the  responsibility  of  every 
man  to  the  law,  and  of  the  security  of  the 
sufciject  ftotn.  all  unlimited  power,  espe- 
cially as  to  personal  freedom,  that  this 
power  of  awarding  punishment  at  discre- 
tion of  the  houses  of  parliament  is  gene- 
rally reputed  to  be  universal  and  uncon- 
trollable. This  indeed  was  by  no  means 
received  at  the  time  when  the  most  violent 
usurpations  under  the  name  of  privilege 
were  first  made ;  the  power  was  questioned 
by  the  royalist  party  who  became  its 
victims,  and  among  others,  by  the  gallant 


Welshman,  Judge  Jenkins^  whom  the  long 
parliament  had  shut  up  in  the  Tower. 
But  it  has  been  several  times  brought  into 
discussion  before  the  ordinary  tribunals ; 
and  the  result  has  been,  that  if  the  power 
of  parliament  is  not  unlimited  in  right, 
there  is  at  least  no  remedy  provided  against 
its  excesses. 

The  house  of  lords  m  1677  committed 
to  the  Tower  four  peers,  among  whom  was 
the  earl  of  Shaftesbury,  for  a  high  con- 
tempt; that  is,  for  calling  in  que&tion, 
during  a  debate,  the  legal  continuance  of 
parliament  after  a  prorogation  of  more 
than  twelve  months.  Shaftesbury  moved 
the  court  of  king's  bench  to  release  him 
upon  a  writ  of  habeas  corpus.  But  the 
Judges  were  unanimously  of  opinion  that 
they  had  no  jurisdiction  to  inquire  into  a 
commitment  by  the  lords  of  one  of  their 
body,  or  to  discharge  the  party  during  the 
session,  even  though  there  might  be,  as 
appears,  to  have  been  the  case,  such  techni- 
cal informality  on  the  face  of  the  commit- 
ment, as  would  be  sufficient  in  an  ordinary 
case  to  set  it  aside. 

I^rd  Shaftesbury  was  at  this  time  in 
vehement  opposition  to  the  court.  With- 
out insinuating  that  this  had  any  effect 
upon  the  Judges,  it  is  cerltUii  that  a  few 
years  afterwards  they  were  less  inclined  to 
magnify  the  privileges  of  paiiiament.  Some 
who  had  been  committed,  very  wantonly 
and  oppressively  by  the  commons  in  I6s0, 
under  the  name  of  abhorrers,  brought 
actions  for  false  imprisonment  against 
Topham,  the  seijeant-at-arms.  In  one  of 
these  he  put  in  what  is  called  a  plea  to  the 
jurisdiction,  denying  the  competence  of 
the  court  of  king's  bench,  inasmuch  as  the 
alleged  trespass  had  been  done  by  order  of 
the  knights,  citizens,  and  burgesses  of  par- 
liamenL  But  the  Judges  overruled  this 
plea,  and  ordered  him  to  plead  in  bar  to 
the  action.  We  do  not  find  that  Topham 
complied  with  this;  at  least  Judgments 
appear  to  have  passed  against  him  in  th^e 
actions.  The  commons,  after  the  Revolu- 
tion, entered  on  the  subject,  and  summoned 
two  of  the  late  Judges,  Pemberton  and 
Jones,  to  their  bar.  Pemberton  answered 
that  he  remembered  little  of  the  case ;  but 
if  the  defendant  should  plead  that  he  did 
arrest  the  plaintiff  by  order  of  the  house, 
and  should  plead  that  to  the  Jurisdiction  of 
the  king's  bench,  he  thought,  with  submis- 
sion, he  could  satisfy  the  house  that  such  a 
plea  ought  to  be  overruled,  and  that  he 
took  the  law  to  be  so  very  clearly.  The 
house  pressed  for  his  reasons,  which  he 


584 


BREACH  OF  PRIVILEGE. 


Chap.  XVI. 


hither  declined  to  give.  But  on  a  subee- 
qnent  day  he  fully  admitted  that  the 
order  of  the  house  was  guffldent  to  take 
any  one  into  custody,  but  that  it  ought  to 
be  pleaded  In  bar,  and  not  to  the  Jurisdic- 
tion, which  would  be  of  no  detriment  to 
the  party,  nor  effect  his  substantial  defence. 
It  did  not  appear,  however,  that  he  had 
given  any  intimation  fh)m  the  bench  of  so 
favourable  a  leaning  towards  the  rights  of 
parliament;  and  his  present  language 
might  not  uncharitably  be  ascribed  to  the 
change  of  times.  The  house  resolved  that 
the  orders  and  proceedings  of  this  house, 
being  pleaded  to  the  Jurisdiction  of  the 
court  of  king's  bench,  ought  not  to  be 
overruled ;  that  the  Judges  bad  been  guilty 
of  a  breach  of  privilege,  and  should  be 
taken  into  custody. 

I  have  already  .mentioned  that,  in  the 
course  of  the  controversy  between  the  two 
houses  on  the  case  of  Ashby  and  White, 
the  commons  had  sent  some  persons  to 
Newgate  for  suing  the  returning  officer  of 
Aylesbury  in  defiance  of  their  resolutions ; 
and  that,  on  their  application  to  the  king's 
bench  to  be  discharged  on  their  habens 
corpus,  the  majority  of  the  Judges  had 
refused  it  Three  Judges,  Fowls,  Gould, 
and  Powell,  held  that  the  courts  of  West- 
minster Hall  could  have  no  {rawer  to 
Judge  of  the  commitments  of  the  houses  of 
parliament;  that  they  had  no  means  of 
knowing  what  were  the  privileges  of  the 
commons,  and  consequently  could  not 
know  their  boundaries;  that  the  law  and 
custom  of  parliament  stood  on  its  own 
basis,  and  was  not  to  be  decided  by  the 
general  rules  of  law ;  that  no  one  had  ever 
been  discharged  from  such  a  commitment, 
which  was  an  argument  that  it  could  not 
be  done.  Holt,  the  chief  Justice,  on  the 
other  hand,  maintained  that  no  privilege 
of  parliament  could  destroy  a  man's  right, 
such  as  that  of  bringing  an  action  for  a 
dvil  injury ;  that  neither  house  of  parlia- 
ment could  separately  dispose  of  the 
liberty  and  property  of  the  people,  which 
could  only  be  done  by  the  whole  legi>la- 
ture ;  that  the  Judges  were  bound  to  take 
notice  of  the  customs  of  parliament,  because 
they  are  part  of  the  law  of  the  land,  and 
might  as  well  be  learned  as  any  other  jurt 
of  the  law.  "  It  is  the  law,"  be  said,  ••  that 
gives  the  queen  her  prerogative ;  it  is  the 
law  gives  Jutlsdiction  to  the  house  of  lords, 
as  it  is  the  law  limits  the  Jurisdiction  of 
the  house  of  commons."  The  eight  otber 
Judges  having  been  consulted,  though  not 
Judicially,  are  stated  to  have  gone  along 


with  the  majority  of  the  court,  Jn  holding 
that  a  commitment  by  eitho-  house  of  par- 
liament was  not  cognizable  at  law.  But 
from  some  of  the  resolutions  of  the  lords 
on  this  occasion  which  I  have  quoted 
above,  it  may  seem  probable  that.  If  a 
writ  of  error  had  been  ever  heard  before 
them,  they  would  have  leaned  to  the 
doctrine  of  Holt,  unless  indeed  withheld 
by  the  reflection  that  a  similar  prindple 
might  easily  be  extended  to  themselves. 

it  does  not  appear  that  any  commitment 
for  breach  of  privilege  was  disputed  until 
the  year  1751,  when  Mr.  Alexander  Mur- 
ray, of  whom  mention  has  been  made, 
caused  himself  to  be  brought  b3f<>re  the 
court  of  king's  bench  on  a  habeas  corpus. 
But  the  Judges  were  uudnimous  in  refusing 
to  discharge  him.  "The  house  of  com- 
mons," said  Mr.  Justice  Wright,  "is  a 
high  court,  and  it  is  agreed  on  all  hands 
that  they  have  power  to  Judge  of  their  own 
privileges ;  it  need  not  appear  to  us  what 
the  contempt  Is  for ;  if  it  did  appear,  we 
could  not  Judge  thereof."—"  This  court,'* 
said  Mr.  Justice  Denlson,  "has  no  Jurisdic- 
tion In  the  present  case.  We  granted  the 
habeas  corpus  not  knowing  what  the  com- 
mitment was;  but  now  It  appears  to  be 
for  a  contempt  of  the  privileges  of  the 
house  of  common;:.  What  the  privileges 
of  either  house  are  we  do  not  know ;  uor 
need  they  tell  us  what  the  contempt  was, 
because  we  cannot  Judge  of  it ;  for  I  must 
call  this  court  inferior  to  the  commons 
with  respect  to  Judging  of  their  privileges 
and  contempte  against  them."  Mr.  Justice 
Foster  agreed  with  the  two  others,  that 
the  bouse  could  commit  for  a  contempt, 
which,  he  said.  Holt  had  never  denied  in 
such  a  case  as  this  before  them,  it  would 
be  xmnecessary  to  produce  later  cases 
which  have  occurred  since  the  reign  of 
George  II.,  and  elicited  still  stronger  ex- 
pressions from  the  Judges  of  their  inca- 
pacity to  take  cognizance  of  what  may 
be  done  by  the  houses  of  parliament. 

Notwithstanding  such  imposing  authori- 
ties,  there  have  not  been  wanting;  some 
who  have  thought  that  the  doctrine  of 
uncontrollable  privilege  is  both  eminently 
dangerous  In  a  free  country,  and  repug- 
nant to  the  analc^  of  our  constitution. 
The  manly  language  of  lord  Holt  has 
seemed  to  rest  on  better  principles  of 
public  utility,  and  even  perhaps  of  positive 
law.  It  is  not,  however,  to  be  inferred 
that  the  right  of  either  house  of  parlia- 
ment to  commit  persons,  even  not  of  tbelr 
own  body,  to  prison,  for  contempts  or 
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breaches  of  privil^e,  ought  to  be  called  In 
question.    In  some  cases  this  authority  is 
an  benefldalf  and  even  indiiq)en8abLe,  as  it 
is  ancient  and  established,    f^or  do  1  by 
any  means  pretend  tliat  if  the  warrant  of 
commitment  merely  recites  the  party  to 
have  been  guilty  of  a  contempt  or  breach 
of  privilege,  the  truth  of  such  allegation 
could  ba  examined  upon  a  return  to  a  writ 
of  habeas  corpus,  any  more  than  in  an 
ordinary  case  of  felony.     Whatever  in- 
justice may  thus    be  done  cannot  have 
redress  by  any  legal  means ;  because  the 
house  of  conmions  (or  the  lords,  as  it  may 
be)  are  the  fit  judges  of  the  fact,  and  must  be 
presumed  to  have  determined  it  according 
to  right.    But  it  is  a  more  doubtfUl  ques- 
tion, whether,  if  they  should  pronounce  an 
offence  to  be  a  breach  of  privilege,  as  in 
the  case  of  the  Aylesbury  men,  which  a 
court  of  justice  should   perceive  to   be 
ciearly  none,  or  if  they  should  commit  a 
man  on  a  charge  of  misdemeanor,  and  for 
no  Inreach  of  privilege  at  all,  as  in  the  case 
of  MiBt  the  printer,  such  excesses  of  juris- 
diction might  not  legally  be   restrained 
by  the  judges.    If  the  resolutions  of  the 
lords  in  tUe  business  of  Ashby  and  White 
are  constitutiond  and  true,  neither  house 
of  parliament  can  create  to  itself  any  new 
privilege ;  a  proposition  surely  so  consonant 
to  the  rules  of  English  law,  which  require 
prescription  or  statute  as  the  basis  for 
every  right,  that  few  will  dispute  it ;  and 
it  must  bs  still  less  lawful  to  exercise  a 
jurisdiction  over  misdemeanors,  by  commit- 
ting a  party  who  would  regularly  be  only 
held  to  bail  on  such  a  charge.  Of  this  1  am 
very  certain,  that  if  Mist,  in  the  year  1721, 
bad  applied  for  his  discharge  on  a  habeas 
eorpus,  it  would  have  been  far  more  diffi- 
cult to  have  opposed  It  on  the  score  of  pre- 
cedent or  of  constitutional  right,  than  it  was 
for   the   attorney-general  Of  Charles    I., 
nearly  one  hundred  years  before,  to  resist 
the  famous  arguments  of  Selden  and  Little* 
ton,  in  the  case  of  the  Buckinghamshire 
gentlemen  committed  by  the  council,    if  a 
few  scattered  acts  of  power  can  make  such 
precedents  as  a  court  of  justice  must  take 
a«  its  rule,  I  am  sure  the  decision,  neither 
in  this   case  nor  in  tliat  of    ship-money, 
was   so   unconstitutional   as  we  usually 
suppose :  it  was  by  dwelling  on  all  authori- 
ties in  favour  of  liberty,  and  by  Betting 
aside  those  which  made  against  it,  that 
our  ancestors  overthrew  the  claims  of  un- 
bounded prerogative.    Nor  is  this  parallel 
less  striking  when  we  look  at  the  tone  of 
implicit  obedience,  respect,  and  confidence 


with  which  the  judgi^s  of  the  eighteenth 
century  huve  spoken  of  the  houses  of  par- 
liament, as  if  their  sphere  were  too  low 
for  the  cognizance  of  such  a  transcendent 
authority.  The  same  language,  almost  to 
the  words,  was  heard  frum  the  lips  of  the 
Hydes  and  Berkeleys  in  the  preceding  age, 
in  reference  to  the  king  and  to  the  privy 
counciL  But  as,  when  the  spirit  of  the 
government  was  almost'  wholly  monar- 
chical, so  since  it  has  turned  chiefly  to  an 
aristocracy,  the  cuurts  of  justice  have  been 
swayed  towards  the  predominant  influence ; 
not,  in  general,  by  any  undue  motives,  but 
because  it  is  natural  for  them  to  support 
power,  to  shun  offence,  and  to  shelter 
themselves  behind  precedent.  They  have 
also  sometimes  had  in  view  the  analogy  of 
parliamentary  commitments  to  iixAr  own 
power  of  attachment  for  contempt,  which 
th'  y  hold  to  b3  equally  uncuntrollable,  a 
doctrine  by  no  means  so  dangerous  to  the 
suttject's  Uiierty.  but  liable  also  to  no' 
trilling  objections. 

The  consequences  of  this  utter  Irrespon- 
sibility in  each  of  the  two  houses  will  ap- 
pear still  more  serious  when  we  advert  to 
the  unlimited  power  of  punishment  which 
it  draws  with  it.    The  commons  indeed  do 
not  pretend  to  imprison  beyond  the  session ; 
but  the  lords  have  impos'fd  fines  and  de- 
finite imprisonment,  and  attempts  t<j  resist 
these    have    been   uusuccesslul.     If  the 
matter  is  to  rest  upon  precedent,  or  upon 
what  overrides  pret^ent  Itself,  th3  abso- 
lute £Eillure  of  jurisdiction  in  the  ordinary 
courts,  there  seems  nothing  (decency  and 
discretion  excepted)  to  prevent  their  re- 
peating the  sentences  of  lames  L's  reign, 
whipping,  branding,  hard  labour  for  life. 
Nay,  they  might  order  the  usher  of  the 
black  rod  to  take  a  man  from  their  bar, 
and  hang  him  up  in  the  lobby.     Such 
things  would  not  be  done,  and,  being  done, 
would  not  be  endured ;  but  it  is  much  that 
any  sworn  ministers  of  the  law  should, 
even  by  indefinite  language,  have  counte- 
nanced the  legal  possibility  of  tyrannous- 
power  in  England.    The  temper  of  govern- 
ment itself,  in  modem  times,  has  generally 
been  mild ;  and  this  is  prob  .bly  the  best 
ground  of  confidence  in  the  discretion  of 
parliament ;  but  popular,  that  is,  numerous 
bodies,  are  always  prone  to  excess,  both 
from  the    reciprocal    influences  of   th*  Ir 
passions,  and  the  consduiisness  of  irre- 
sponsibility, for  which   reasons  a  demo- 
cracy, that  is  the  absolute  government  of 
the  mi^Jority,  is  In  general  the  most  tyran- 
nical of  any.    Public  opinion,  it  is  true,  in 
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ihifl  oonntiy,  imposes  *  oonsiderable  re- 
straint; yet  this  check  is  somewhat  less 
powerful  in  that  hranch  of  the  legidatare 
which  has  gone  the  ftrthest  in  chastiBiog 
breaches  of  privilege.  I  would  not  be 
understood,  however,  to  point  at  any  more 
recent  discussions  on  this  subject ;  were  it 
not,  indeed,  beyond  the  limits  prescribed  to 
me.  it  might  be  shown  that  the  honse  of 
commons,  in  asserting  its  Jurisdiction,  has 
receded  from  much  of  the  arbitrary  power 
which  it  once  arrogated,  and  which  some 
have  been  disposed  to  bestow  npun  it. 

This  important  topic  of  parliamentary 
privil^ie  has  been  taUy  discussed,  since 
the  first  publication  of  the  present  worlc, 
in  the  well-koown  proceedings  to  which 
the  at  tion  Stockdale  v.  Hansard  gave  rise. 
In  trying  this  case,  lord  Denman  told  the 
Jury,  that  the  order  of  the  honse  of  com- 
mons was  not  a  Justification  for  any  man 
to  publish  a  private  libel.  In  consequence 
of  this  decision,  the  house  of  commons  re- 
solved. May  30,  1837,  That,  by  the  law 
and  privilege  of  parliament,  this  house  has 
the  sole  and  exclusive  Jurisdiction  to  de- 
termine upon  the  existence  and  extent  of 
its  privileges,  and  that  the  institution  or 
prosecution  of  any  action,  suit,  or  other 
proceeding,  for  the  purpose  of  bringing 
them  into  discussion  or  decision,  before 
any  court  or  tribunal  elsewhere  than  in 
parliament,  is  a  high  breach  of  such  privi- 
lee&t  and  renders  all  parties  concerned 
therein  amenable  to  its  Just  displeasure, 
and  to  the  punishment  consequent  tliereon. 
And,  That  for  any  court  or  tribunal  to 
assume  to  decide  upon  matters  of  privilege 
inconsistent  with  the  determination  of 
either  house  of  parliament,  is  contrary  to 
the  law  of  parliament,  and  is  a  breach 
and  contempt  of  the  privileges  of  parlia- 
ment. 

Of  these  resolutions,  which,  as  is  ob- 
vious, go  far  beyon^  wliat  the  particular 
case  of  Stockdale  required.  It  has  been 
well  said,  in  an  excellent  pamphlet  by 
Mr.  Pemberton  Leigh,  which  really  ex- 
hausts the  subject,  and  was  never  so 
much  as  tolerably  answered,  that  '*  The 
question  now  is,  whether  each  house  of 
parliament  has  exclusive  authority  to  de- 
cide upon  the  existence  and  extent  of  its 
own  privileges,  to  pronounce  at  Its  plea- 
sure upon  the  breach  of  those  privileges, 
to  bind  by  its  declaration  of  law  aU  the 
queen's  subjects,  between  whom  in  a 
court  of  Justice  a  question  as  to  privilege 


may  arise,  and  to  punish  at  its  discretion 
all  persons,  snitoni,  attorneys,  counsel, 
and  Judges,  who  may  be  concerned  in 
bringing  those  privileges  into  discussioQ 
in  a  court  of  justice  directly  or  indirectly." 
Pemberton's  Letter  to  Lord  Langdale, 
p.  4.— 1837. 

In  the  debates  whidi  ensued  in  the 
house  of  commons,  those  who  contended 
for  unlimited  privilege  fell  under  two 
classes:  such  as  availed  themselves  of 
the  opinions  of  the  eleven  Judges  who 
dissented  from  Holt,  in  Adiby  ▼.  White, 
and  of  some  later  dicta:  and  such  as. 
apparently  indifferent  to  what  conns  of 
Justice  may  have  held,  rested  upon  some 
paramount  sovereignty  of  the  houses  of 
parliament,  some  uncontrollable  right  of 
exercising  discretionary  power  for  the 
public  good,  analogous  to  what  was  once 
supposed  to  be  vested  in  the  crown.  If 
we  but  substitute  prerogative  of  the 
crown  for  privileges  of  parliament  in  4he 
resolutions  of  1S37,  we  may  ask  whether, 
in  the  worst  times  of  the  Tudois  and 
Stuarts,  such  a  doctrine  was  ever  laid  down 
in  express  terms  by  any  grave  anthority. 
With  these  there  could  be  no  argument; 
the  others  had  certainly  as  mudi  right  to 
dte  legal  authorities  in  their  favour  as 
their  opponents. 

The  commitment  of  the  sheriffs  of 
London,  in  1840,  for  executing  a  writ  of 
the  queen's  bench,  is  recent  in  our  re- 
membrance; as  well  as  that  the  imme- 
diate question  was  set  at  rest  by  a  sta- 
tute, 3  ft  4  Vict,  c  9,  which  legalizes  pub- 
lications under  the  authority  of  either 
bouse  of  parliament,  leaving,  by  a  qtedal 
proviso,  their  privileges  as  before.  But 
the  main  dispute  between  arbitrary  and 
limited  power  is  l)y  no  means  determined ; 
and,  while  great  confidence  may  be  placed 
in  the  caution  which  commonly  distin- 
guishes the  leaders  of  parties,  there  will 
always  be  found  many  who,  ~  possessing 
individually  a  small  fraction  of  despotic 
power,  will  not  abandon  it  on  any  princi- 
ple of  respecting  public  liberty.  It  is  ol>- 
servable,  though  easily  to  be  accounted  for, 
and  conformable  to  what  occurred  in  tlie 
long  parliament,  that,  among  the  most 
strenuous  asserters  of  unmeasured  privi- 
lege, are  generally  found  many,  not 
celebrated  for  any  peculiar  sympathy 
with  the  laws,  the  crown,  and  the  con- 
stitution. 
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CHAPTER  XVII. 

ON  THE  CONSTITUTION  OF  SCOTLAND. 

^  1.  Early  State  of  Sootland.  Introduction  of  Feudal  System.  ^  2.  Scots  Parliament. 
$  3.  Power  of  the  Aristocracy.  $  4.  Royal  Influence  in  Parliament.  $  6.  Judicial 
Power.  Ck>urt  of  Session.  §  6.  Reformation.  $  1.  Power  of  the  Presbyterian 
Clergy,  llieir  Attempts  at  Independence  on  the  Stnte.  Andrew  Melville.  ^  8.  Suc- 
cess of  James  YL  in  restraining  them.  ^  9.  Establishment  of  Episcopacy.  ^  10.  In- 
novations of  Charles  I.  ^  11.  Arbitrary  Government.  $  12.  Civil  War.  $  13.  Tyran- 
ideal  Government  of  Charles  IL  $  14.  Reign  of  James  VII.  $  15.  Revolution  and 
Establishment  of  Presbytery.  $  16.  Reign  of  William  III.  $  17.  Act  of  Security. 
V  nlon.    Gradual  Decline  of  Jacobltism. 

§  1.  It  is  not  very  profitable  to  inquire  into  the  constitutional 
antiquities  of  a  country  which  furnishes  no  authentic  historian, 
nor  laws,  nor  charters,  to  guide-  our  research,  as  is  the  case  with 
Scotland  before  the  twelfth  century.  Her  institutions  were  wholly 
Celtic  until  that  era,  and  greatly  similar  to  those  of  Ireland.  A 
total,  though  probably  gradual,  chauge  must  therefore  have  taken 
place  in  the  next  age^  brought  about  by  means  which  have  not  been 
satisfactorily  explained.  The  crown  became  strictly  hereditary, 
the  governors  of  districts  took  the  appellation  of  earls,  the  whole 
kingdom  was  subjected  to  a  feudal  tenure,  the  Anglo-Norman  laws, 
tribunals,  local  and  municipal  magistracies  were  introduced  as  far 
as  the  royal  influence  could  prevail ;  above  iill,  a  surprising  number 
of  families,  chiefly  Norman,  but  some  of  Saxon  or  Flemish  descent, 
settled  upon  estates  granted  by  the  kings  of  Scotland,  and  became 
the  founders  of  its  aristocracy.  It  was,  as  truly  as  some  time 
afterwards  in  Ireland,  the  encroachment  of  a  Gothic  and  feudal 
polity  u|X)n  the  inferior  civilisation  of  the  Celts,  though  accom- 
plished with  far  less  resistance,  and  not  quite  so  slowly.  Yet  the 
Highland  tribes  long  adhered  to  their  ancient  usages ;  nor  did  the 
laws  of  English  origin  obtain  in  some  other  districts  two  or  three, 
centuries  after  their  establishment  on  both  sides  of  the  Forth. 

§  2.  It  became  almost  a  necessary  consequence  from  this  adoption 
of  the  feudal  system  and  assimilation  to  the  English  institutions, 
that  the  kings  of  Scotland  would  have  their  general  council  or  par- 
liament upon  nearly  the  same  model  as  that  of  the  Anglo-Norman 
sovereigns  they  so  studiously  imitated.  If  the  statutes  ascribed  to 
William  the  Lion,  contemporary  with  our  Henry  II.,  are  genuine, 
they  were  enacted,  as  we  should  expect  to  find,  with  the  concur- 
rence of  the  bishops,  abbots,  barons,  and  other  good  men  (probi 
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homines)  of  the  land ;  meaning  doubtless  the  inferior  tenants  in 
capite.  These  laws,  indeed,  are  questionable,  and  there  is  a  great 
want  of  unequivocal  records  till  almost  the  end  of  the  thirteenth 
century.  The  representatives  of  boroughs  are  first  distinctly  men- 
tioned in  1326,  under  Robert  I. ;  though  some  have  been  of  opinion 
that  vestiges  of  their  appearance  in  parliament  may  be  traced  higher ; 
but  they  are  not  enumerated  among  the  classes  present  in  one  held 
in  1315.  In  the  ensuing  reign  of  David  II.,  the  three  estates  of  the 
realm  are  expressly  mentioned  as  the  legislative  advisers  of  the 
crown. 

A  Scots  parliament  resembled  an  English  one  in  the  mode  of  con- 
vocation, in  the  ranks  that  composed  it,  in  the  enacting  powers  of 
the  king,  and  the  necessary  consent  of  the  three  estates ;  but  differed 
in  several  very  important  respects.  No  freeholders,  except  tenants 
in  capite,  had  ever  any  right  of  suffn^e ;  which  may,  not  im- 
probably, have  been  in  some  measure  owing  to  the  want  of  that 
Anglo-Saxon  institution,  the  county-court.  These  feudal  tenants 
of  the  crown  came  in  person  to  parliament,  as  they  did  in  England 
till  the  reign  of  Henry  III.,  and  sat  together  with  the  prelates  and 
barons  in  one  chamber.  A  prince  arose  in  Scotland  in  the  first  part 
of  the  fifteenth  century,  resembling  the  English  Justinian  in  his 
politic  regard  to  strengthening  his  own  prerogative  and  to  main- 
taining public  order.  It  was  enacted  by  a  law, of  James  I.,  in  1427, 
that  the  smaller  barons  and  free  tenants  "  need  not  to  come  to  parlia- 
ment, so  that  of  every  sheriffdom  there  be  sent  two  or  more  wise 
men,  chosen  at  the  head  court,"  to  represent  the  rest.  These  were 
to  elect  a  speaker,  through  whom  they  were  to  communicate  with 
the  king  and  other  estates.  This  was  evidently  designed  as  an 
assimilation  to  the  English  house  of  commons.  But  the  statute 
not  being  imperative,  no  regard  was  paid  to  this  permission ;  and  it 
is  not  till  1587  that  we  find  the  representation  of  the  Scots  counties 
finally  established  by  law ;  though  one  important  object  of  James's 
policy  was  never  attained,  the  different  estates  of  parliament  having 
always  voted  promiscuously,  as  the  spiritual  and  temporal  lords  in 
England. 

§  3.  But  no  distinction  between  the  national  councils  of  the  two 
kingdoms  was  more  essential  than  what  appears  to  have  been  intro- 
duced into  the  Scots  parliament  under  David  II.  In  the  year  1367 
a  parliament  having  met  at  Scone,  a  committee  was  chosen  by  the 
three  estates,  who  seem  to  have  had  full  powers  delegated  to  them, 
the  others  returning  home  on  account  of  the  advanced  season.  The 
same  was  done  in  one  held  next  year  without  any  assigned  pretext. 
But  in  1369  this  committee  was  chosen  only  to  prepare  all  matters 
determinable  in  parliament,  or  fit  to  be  therein  treated,  for  the  deci- 
sion of  the  three  estates  on  the  last  day  but  one  of  the  session.  The 
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former  scheme  appeared  possibly,  even  to  those  careless  and  unwilling 
legislators,  too  complete  an  abandonment  of  their  function.  But 
even  modified  as  it  was  in  1369,  it  tended  to  devolve  the  whole 
business  of  parliament  on  this  elective  committee,  subsequently 
known  by  the  appellation  of  lords  of  the  articles.  It  came  at  last  to 
be  the  general  practice,  though  some  exceptions  to  this  riile  may  be 
found,  that  nothing  was  laid  before  parliament  without  their  previous 
recommendation  ;  and  there  seems  reason  to  think  that  in  the  first 
parliament  of  James  I.,  in  1424,  such  full  jjowers  were  delegated  to 
the  committee  as  had  been  granted  before  in  1367  and  1368,  and 
that  the  three  estates  never  met  again  to  sanction  their  resolutions. 
The  preparatory  committee  is  not  uniformly  mentioned  in  the  pre- 
amble of  statutes  made  during  the  reign  of  this  prince  and  his  two 
next  successors ;  but  there  may  be  no  reason  to  infer  from  thence 
that  it  was  not  appointed.  From  the  reign  of  James  IV.  the  lords 
of  articles  are  regularly  named  in  the  records  of  every  parliament. 

It  is  said  that  a  Soots  parliament,  about  the  middle  of  the  fifteenth 
century,  consisted  -of  near  1^0  persons.  We  do  not  find,  however, 
that  more  than  half  this  number  usually  attended.  A  list  of  those 
present  in  1472  gives  but  fourteen  bishops  and  abbots,  twenty-two 
earls  and  barons,  thirty-four  lairds  or  lesser  tenants  in  capite,  and 
eight  deputies  of  boroughs.  The  royal  boroughs  entitled  to  be 
represented  in  parliament  were  above  thirty ;  but  it  was  a  common 
usage  to  choose  the  deputies  of  other  towns  as  their  proxies.  The 
great  object  with  them,  as  well  as  with  the  lesser  barons,  was  to 
save  the  cost  and  trouble  of  attendance.  It  appears  indeed  that 
they  formed  rather  an  insignificant  portion  of  the  legislative  body. 
They  are  not  named  as  consenting  parties  in  several  of  the  statutes 
of  James  III. ;  and  it  seems  that  on  some  occa8ions  they  had  not 
been  summoned  to  parliament,  for  an  act  was  passed  in  1504,  "  that 
the  commissaries  and  headmen  of  the  burghs  be  warned  when  taxes 
or  constitutions  are  given,  to  have  their  advice  therein,  as  one  of  the 
three  estates  of  the  realm."  This,  however,  is  an  express  recognition 
of  their  right,  though  it  might  have  been  set  aside  by  an  iiregular 
exercise  of  power. 

§  4.  It  was  a  natural  result  from  the  constitution  of  a  Scots 
parliament,  together  with  the  general  state  of  society  in  that  king- 
dom, that  its  efforts  were  almost  uniformly  directed  to  augment  and 
invigorate  the  royal  authority.  Their  statutes  afford  a  remarkable 
contrast  to  those  of  England  in  the  absence  of  provisions  against  the 
exorbitances  of  prerogative.  Robertson  has  observed  that  the  kings 
of  Scotland,  from  the  time  at  least  of  James  I.,  acted  upon  a  steady 
system  of  repressing  the  aristocracy ;  and  though  this  has  been 
called  too  refined  a  supposition,  and  attempts  have  been  made  to 
explain  otherwise  their  conduct,  it  seems  strange  to  deny  the  0{)era- 
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tioii  of  a  motive  so  natural,  and  so  readily  to  be  inferred  from  their 
measures.  The  causes  so  well  pointed  out  by  this  historian,  and 
some  that  might  be  added  ;  the  defensible  nature  of  great  part  of 
the  country  ;  the  extensive  possessions  of  some  powerful  families; 
the  influence  of  feudal  tenure  and  Celtic  clanship ;  the  hereditary 
jurisdictions,  hardly  controlled,  even  in  theory,  by  the  supreme 
tribtmals  of  the  crown ;  the  custom  of  entering  into  bonds  of  asso- 
ciation for  mutual  defence ;  the  frequent  minorities  of  the  reigning 
princes ;  the  necessary  abandonment  of  any  strict  regard  to  monar- 
chical supremacy  during  the  struggle  for  independence  against 
England ;  the  election  of  one  great  nobleman  to  the  crown,  and  its 
devolution  upon  another ;  the  residence  of  the  two  first  of  the  Stuart 
name  in  their  own  remote  domains ;  the  want  of  any  such  effective 
counterpoise  to  the  aristocracy  as  the  sovereigns  of  England  pos- 
sessed in  its  yeomanry  and  commercial  towns ;  all  these  together 
placed  the  kings  of  Scotland  in  a  situation  which  neither  for  their 
own  nor  their  people's  interest  they  could  be  expected  to  endure. 
But  an  impatience  of  submitting  to  the  insolent  and  encroaching 
temper  of  their  nobles  drove  James  I.  (before  whose  time  no  settled 
scheme  of  reviving  the  royal  authority  seems  to  have  been  conceived) 
and  his  two  next  descendants  into  some  courses  which,  though 
excused  or  extenuated  by  the  difficulties  of  their  position,  were 
rather  too  precipitate  and  violent,  and  redounded  at  least  to  their 
own  destruction.  The  reign  of  James  IV.,  from  his  accession  in 
1488  to  his  unhappy  death  at  Flodden,  in  1513,  was  the  first  of 
tolerable  prosperity ;  the  crowD  having  by  this  time  obtained  no 
inconsiderable  strength,  and  the  course  of  law  being  somewhat  more 
established,  though  the  aristocracy  were  abundantly  capable  of 
withstanding  any  material  encroachment  upon  their  privil^es. 

Though  subsidies  were  of  course  occasionally  demanded,  yet  from 
the  poverty  of  the  realm  and  the  extensive  domains  which  the  crown 
retained,  they  were  much  less  frequent  than  in  England,  and  thus 
one  principal  sou)*ce  of  difference  was  removed ;  nor  do  we  read  of 
any  opposition  in  parliament^  to  what  the  lords  of  articles  thought 
fit  to  propound.  Those  who  disliked  the  government  stood  aloof 
from  such  meetings,  where  the  sovereign  was  in  his  vigour,  and  had 
sometimes  crushed  a  leader  of  faction  by  a  sudden  stroke  of  power ; 
confident  that  they  could  better  frustrate  the  execution  of  laws  than 
their  enactment,  and  that  questions  of  right  and  privilege  could 
never  be  tried  so  advantageously  as  in  the  field.  Hence  it  is,  as  I 
have  already  observed,  that  we  must  not  look  to  the  statute-book 
of  Scotland  for  many  limitations  of  monarchy.  Even  in  one  of 
James  II.,  which  enacts  that  none  of  the  royal  domains  shall  for  the 
future  be  alienated,  and  that  the  king  and  his  successors  shall  be 
rn  to  observe  this  law,  it  may  be  conjectured  that  a  provision 
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rather  derogatory  in  semblance  to  the  king's  dignity  was  introduced 
by  his  own  suggestion  as  an  additional  security  against  the  impor- 
tunate solicitations  of  the  aristocracy  whom  the  statute  was  designed 
to  restrain.  The  next  reign  was  the  struggle  of  an  imprudent  and, 
as  far  as  his  means  extended,  despotic  prince  against  the  spirit  of 
his  subjects.  In  a  parliament  of  1487,  we  find  almost  a  solitary 
instance  of  a  statute  that  appears  to  have  been  directed  against 
some  illegal  proceedings  of  the  government.  It  is  provided  that  all 
civil  suits  shall  be  determined  by  the  ordinary  judges,  and  not 
before  the  king's  council.  James  III.  was  killed  the  next  year  in 
attempting  to  oppose  an  extensive  combination  of  the  rebellious 
nobility.  In  the  reign  of  James  IV.,  the  influence  of  the  aristocracy 
shows  itself  rather  more  in  legislation ;  and  two  peculiarities  deserve 
notice,  in  which,  as  it  is  said,  the  legislative  authority  of  a  Scots 
parliament  wa&  far  higher  than  that  of  our  own.  They  were  not 
only  often  consulted  about  peace  or  war,  which  in  some  instances 
was  the  case  in  England,  but,  at  least  in  the  sixteenth  century,  their 
apfirobation  seems  to  have  been  necessary.  This,  though  not  con- 
sonant to  our  modem  notions,  was  certainly  no  more  than  the  genius 
of  the  feudal  system  and  the  character  of  a  great  deliberative  council 
might  lead  us  to  expect ;  but  a  more  remarkable  singularity  was, 
that  what  had  been  propounded  by  the  lords  of  articles,  and  received 
the  ratification  of  the  three  estates,  did  not  require  the  king's  con- 
sent to  give  it  complete  validity.  Such  at  least  is  said  to  have  been 
the  Scots  constitution  in  the  time  of  James  VI. ;  though  we  may 
demand  very  full  proof  of  such  an  anomaly,  which  the  language  of 
their  statutes,  expressive  of  the  king's  enacting  power,  by  no  means 
leads  us  to  infer. 

§  5.  The  kings  of  Scotland  had  alwa3's  their  aula  or  curia  regis, 
claiming  a  supreme  judicial  authority,  at  least  in  some  causes, 
though  it  might  be  difficult  to  determine  its  boundaries,  or  how  far 
they  were  respected.  They  had  also  bailiffs  to  administer  justice  in 
their  own  domains,  and  sheriffs  in  every  county  for  the  same  pur- 
pose, wherever  grants  of  regality  did  not  exclude  their  jurisdiction. 
These  regalities  were  hereditary  and  territorial ;  they  extended  to 
the  infliction  of  capital  punishment ;  the  lord  possessing  them  might 
reclaim  or  repledge  (as  it  was  called,  from  the  surety  he  was  obliged 
to  give  that  he  would  himself  do  justice)  any  one  of  his  vassals  who 
was  accused  before  another  jurisdiction.  The  barons,  who  also  had 
cognizance  of  most  capital  oflfencesi  and  the  royal  boroughs  enjoyed 
the  same  privilege.  An  appeal  lay,  in  civil  suits,  from  the  baron's 
court  to  that  of  the  sheriff  or  lord  of  regality,  and  ultimately  to  the 
parliament,  or  to  a  certain  number  of  persons  to  whom  it  delegated 
its  authority.  This  appellant  jurisdiction  of  parliament,  as  well  as 
that  of  the  king's  privy  council,  which  was  original,  came,  by  a 
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series  of  provisions  from  the  year  1425  to  1532,  into  the  hands  of  a 
supreme  tribunal  thus  gradually  constituted  in  its  present  form, 
the  Court  of  Session.  It  was  composed  of  fifteen  judges,  half  of 
whom,  besides  the  president,  were  at  first  churchmen,  and  soon 
established  an  entire  subordination  of  the  local  courts  in  all  civil 
suits.  But  it  possessed  no  competence  in  criminal  proceedings ; 
the  hereditary  jurisdictions  remained  unaffected  for  some  £^es, 
though  the  king's  two  justiciaries,  replaced  afterwards  by  a  court 
of  six  judges,  went  their  circuits  even  through  those  counties 
wherein  charters  of  regality  had  been  granted.  Two  remarkable 
iunovatioDS  seem  to  have  accompanied,  or  to  have  been  not  far 
removed  in  time  from,  the  first  formation  of  the  court  of  session ; 
the  discontinuance  of  juries  in  civil  causes,  and  the  adoption  of  so 
many  principles  from  the  Roman  law  as  have  given  the  jurispru- 
dence of  Scotland  a  very  dififerent  character  from  our  own. 

§  6.  In  the  reign  of  James  V.  it  might  appear  probable  that  by 
the  influence  of  laws  £sivourable  to  public  order,  better  enforced 
through  the  council  and  court  of  session  than  before,  by  the  final 
subjugation  of  the  house  of  Douglas  and  of  the  earls  of  Boss  in  the 
North,  and  some  slight  increase  of  wealth  in  the  towns,  conspiring 
with  the  general  tendency  of  the  sixteenth  century  throughout 
Europe,  the  feudal  spirit  would  be  weakened  and  kept  \mder  in 
Scotland,  or  display  itself  only  in  a  parliamentary  resistance  to 
what  might  become  in  its  turn  dangerous,  the  encroachments  of 
arbitrary  power.  But  immediately  afterwards  a  new  and  unexpected 
impulse  was  given;  religious  zeal,  so  blended  with  the  ancient 
spirit  of  aristocratic  independence  that  the  two  motives  are  scarcely 
distinguishable,  swept  before  it  in  the  first  whirlwind  almost  every 
vestige  of  the  royal  sovereignty.  The  Roman  catholic  religion  was 
abolished  with  the  forms  indeed  of  a  parliament,  but  of  a  parliament 
not  summoned  by  the  crown,  and  by  acts  that  obtained  not  its 
assent.  The  Scots  church  had  been  immensely  rich ;  its  riches  had 
led,  as  everywhere  else,  to  neglect  of  duties  and  dissoluteness  of  life; 
and  these  vices  had  met  with  their  usual  punishment  in  the  people's 
hatred.^  The  reformed  doctrines  gained  a  more  rapid  and  general 
ascendency  than  in  England,  and  were  accompanied  with  a  moie 
strenuous  and  uncompromising  enthusiasm.  It  is  probable  that  no 
sovereign  retaining  a  strong  attachment  to  the  ancient  ci'eed  would 
long  have  been  permitted  to  reign ;  and  Mary  is  entitled  to  every 
presumption,  in  the  great  controversy  that  belongs  to  her  name, 
that  can  reasonably  be  founded  on  this  admission.  But  without 
deviating  into  that  long  and  intricate  discussion,  it  may  be  given 
as  the  probable  Result  of  fair  inquiry  that  to  impeach  the  characters 

1  At  least  one  half  of  the  wealth  of  Scotland  was  In  the  hands  of  the  clergy,  chiefly 
oif  a  few  Individuals. 
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of  luost  of  her  adversaries  would  be  a  far  easier  task  than  to 
exonerate  her  own.* 

§  7.  The  history  of  Scotland  from  the  reformation  assumes  a 
character,  not  only  unlike  that  of  preceding  times,  but  to  which 
there  is  no  parallel  in  modem  ages.  It  became  a  contest,  not 
between  the  crown  and  the  feudal  aristocracy,  as  before,  nor  between 
the  asserters  of  prerogative  and  of  privilege,  as  in  England,  nor 
between  the  possessors  of  established  power  and  those  who  deemed 
themselves  oppressed  by  it,  as  is  the  usual  source  of  civil  discord, 
but  between  the  teini)oral  and  spiritual  authorities,  the  crown  and 
the  church — that  in  general  supported  by  the  legislature,  this 
sustained  by  the  voice  of  the  people.  Nothing  of  this  kind,  at 
least  in  anything  like  so  great  a  degree,  has  occurred'  in  other 
protestant  countries — the  Anglican  church  being,  in  its  original 
constitution,  bound  up  with  the  state  as  one  of  its  component  parts, 
but  subordinate  to  the  whole ;  and  the  ecclesiastical  order  in  the 
kingdoms  and  commonwealths  of  the  C9ntinent  being  either  destitute 
of  temporal  authority  or  at  least  subject  to  the  civil  magistrate's 
supremacy. 

Knox,  the  founder  of  the  Scots  reformation,  and  those  who 
concurred  with  him,  both  adhered  to  the  theological  system  of 
Calvin,  and  to  the  scheme  of  polity  he  had  introduced  at  Geneva, 
with  such  modifications  as  became  necessary  from  the  greater  scale 

*  I  have  read  a  good  deal  on  this  cele-  wannly  disputed.     I  must  confess  that 

brated  controversy;  but  where  so  much  they  seem  to  me  authentic,  and  that  Mr. 

is  disputed   it    Is  not  easy  to  form  an  Laing's  dissertation    on  the    murder   of 

opinion  on  every  point    But,  upon  the  Darnley  has  rendered   Mary's  innocence, 

whole,  1  think  there  are  only  two  hypo-  even  as  to  participation  in  that  crime,  an 

theses  that    can  be  advanced  with  any  untenable  proposition, 

colour  of  reason.    The  first  is,  that  the  I  shall  dismiss  a  sut^ject  so  foreign  to 

murder  of  Darnley  was  prqjected  by  Both-  my   purpose  with    remarking    a  fallacy 

well,  Maitland,  and  some  others,  without  which  affects  almost  the  whole  argument 

the  queen's  express  knowledge,  but  with  a  of  Mary's  most  streuuous  advocates.  They 

reliance  on  her  passion  for  the  former,  which  seem  to  fancy  that  if  the  earls  of  Murray 

would  lead  her  both  to  shelter  him  from  &nd  Morton,  and   secretaiy  Maitland  of 

punishment,  and  to  raise  him  to  her  bed ;  Lethington,  ran  be  proved  to  have  been 

and  that,  in  both  rebpects,  this  expectation  concerned  in  Damley's  murder,  the  queen 

was  fully  realised  by  a  criminal  conni-  herself  is  at  once  absolved.    But  It  is  gene- 

vance  at  the  escape  of  one  whom  she  must  rally  agreed  that  Maitland  was  one  of 

believe  to  have    been   concerned  in  her  those  who   conspired  with  fiothwell  for 

husband's  death,  and  by  a  still  more  in-  this  purpose;  and  Morton,  if  he  were  not 

fitmous  marriage  with  him.    This,  It  ap-  absolutely  consenting,  was,  by  his  own 

pears  to  me,  is  a  conclusion  that  may  be  acknowledgment  at  his  execution,  apprised 

drawn  by   reasoning  on   admitted  facts,  of  the  conspiracy.  With  respect  to  Murray 

according  to  the  common  rules  of  presump-  Indeed  there  is  not  a  shadow  of  evidence, 

tlve  evidence.    The  second  supposition  is,  nor  had  he  any  probable  motive  to  second 

that  she  had  given  a  previous  consent  to  Bothwell's  schemes ;  but,  even  if  his  par- 

the  aasaasination.    This  Is  rendered  pro-  tielpatlon  were  presumed.  It  would  not 

bable  by  several  circumstances,  and  espe-  alter  in  the  slightest  degree  the  proofs  as 

cially  by  the  famous  letters  and  sonnets,  to  the  queen, 
the  genuineness  of  which  has  been  bO 
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on  which  it  was  to  be  practised.  Each  parish  had  its  minister,  lay- 
elder,  and  deacon,  who  held  their  kirk- session  for  spiritual  jurisdiction 
and  other  purposes;  each  ecclesiastical  province  its  synod  of  ministers 
and  delegated  elders  presided  over  by  a  superintendent;  but  the 
supreme  power  resided  in  the  general  assembly  of  the  Scots  church, 
constituted  of  all  ministers  of  parishes,  with  an  admixture  of 
delegated  laymen,  to  which  appeals  from  inferior  judicatories  lay, 
and  by  whose  determinations  or  canons  the  whole  were  bound.  The 
superintendents  had  such  a  degree  of  episcopal  authority  as  seems 
implied  in  their  name,  but  concurrently  with  the  parochial  ministers, 
and  in  subordination  to  the  general  assembly.;  the  number  of  these 
was  designed  to  be  ten,  but  only  five  were  appointed.  This  form 
of  church  polity  was  set  up  in  1560 ;  but  accoiding  to  the  irregular 
state  of  things  at  that  time  in  Scotland,  though  fully  admitted  and 
acted  upon,  it  had  only  the  authority  of  the  church,  with  no  con- 
firmation of  parliament,  which  seems  to  have  been  the  first  step  of 
the  former  towards  the  independency  it  came  to  usurp.  Meanwhile 
it  was  agreed  that  the  Roman  catholic  prelates,  including  the 
regulars,  should  enjoy  two-thirds  of  their  revenues,  as  well  as  their 
rank  and  seats  in  parliament,  the  remaining  third  being  given  to  the 
crown,  out  of  which  stipends  should  be  allotted  to  the  protestant 
clergy.  Whatever  violence  may  be  imputed  to  the  authors  of  the 
Scots  reformation,  this  arrangement  seems  to  display  a  moderation 
which  we  should  vainly  seek  in  our  own.  The  new  church  was, 
however,  but  inadequately  provided  for;  and  perhaps  we  may 
attribute  some  part  of  her  subsequent  contumacy  and  encroachment 
on  the  state  to  the  exasperation  occasioned  by  the  latter's  parsimony, 
or  rather  rapaciousness,  in  the  distribution  of  ecclesiastical  estates. 

It  was  doubtless  intended  by  the  planners  of  a  presbyterian 
model  that  the  bishoprics  should  be  extinguished  by  the  death  of 
the  possessors,  and  their  revenues  be  converted  partly  to  the 
maintenance  of  the  clergy,  partly  to  other  public  interests.  But  it 
suited  better  the  men  in  power  to  keep  up  the  old  appellations  for 
their  own  benefit.  As  the  catholic  prelates  died  away,  they  were 
replaced  by  protestant  ministers,  on  private  compacts  to  alienate 
the  principal  part  of  the  revenues  to  those  through  whom  they  were 
appointed.  After  some  hesitation,  a  convention  of  the  church,  in 
1572,  agreed  to  recognise  these  bishops  until  the  king's  majority  and 
a  final  settlement  by  the  legislature,  and  to  permit  them  a  certain 
portion  of  jurisdiction,  though  not  greater  than  that  of  the  super- 
int'^ndent,  and  equally  subordinate  to  the  general  assembly.  They 
were  not  consecrated,  nor  would  the  8li°:htest  distinction  of  order 
have  been  endured  by  the  church.  Yet  even  this  moderated 
episcopacy 'gave  offence  to  ardent  men,  led  by  Andrew  Melville,  the 
second  name  to  Knox  in  the  ecclesiastical  history  of  Scotland ;  and. 
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notwithstanding  their  engagement  to  leave  things  as  they  were  till 
the  determination  of  parliament,  the  general  assembly  soon  began  to 
restrain  the  bishops  by  their  own  authority,  and  finally  to  enjoin 
them,  under  pain  of  excommunication,  to  lay  down  an  oflSce  which 
they  voted  to  be  destitute  of  warrant  from  the  word  of  God,  and 
injurious  to  the  church.  Some  of  the  bishops  submitted  to  this 
decree ;  others,  as  might  be  expected,  stood  out  in  defence  of  their 
dignity,  and  were  supported  both  by  the  king  and  by  all  who  con- 
ceived that  the  supreme  power  of  Scotland,  in  establishing  and 
endowing  the  church,  had  not  constituted  a  society  independent  of 
the  conmion wealth.  A  series  of  acts  in  1584,  at  a  time  when  the 
court  had  obtained  a  temporary  ascendant,  seemed  to  restore  the 
episcopal  government  in  almost  its  pristine  lustre.  But  the  popular 
voice  was  loud  against  episcopacy ;  the  prelates  were  discredited  by 
their  simoniacal  alienations  of  church  revenues,  and  by  their  con- 
nexion with  the  court;  the  king  was  tempted  to  annex  most  of 
their  lands  to  the  crown  by  an  act  of  parliament  in  1587 ;  Adam  son, 
archbishop  of  St.  Andrews,  who  had  led  the  episcopal  party,  was 
driven  to  a  humiliating  retractation  before  the  general  assembly ; 
and,  in  1592,  the  sanction  of  the  legislature  was  for  the  first  time 
obtained  to  the  whole  scheme  of  presbyterian  polity,  and  the  laws 
of  1584  were  for  the  most  part  abrogated. 

The  school  of  Knox,  if  so  we  may  call  the  early  presbyterian 
ministers  of  Scotland,  was  full  of  men  breathing  their  master's  spirit 
— acute  in  disputation,  eloquent  in  discourse,  learned  beyond  what 
their  successors  have  been,  and  intensely  zealous  in  the  cause  of 
reformation.  They  wielded  the  people  at  will,  who,  except  in  the 
Highlands,  threw  off  almost  with  unanimity  the  old  religion,  and 
took  alarm  at  the  slightest  indication  of  its  revival.  Their  system 
of  local  and  generaj  assemblies  infused,  together  with  the  forms  of  a 
republic,  its  energy  and  impatience  of  exterior  control,  combined 
with  the  concentration  and  unity  of  purpose  that  belongs  to  the 
most  vigorous  government.  It  must  be  confessed  that  the  unsettled 
state  of  the  kingdom,  the  faults  and  weakness  of  the  regents  Lennox 
and  Morton,  the  inauspicious  beginning  of  James's  personal 
administration  under  the  sway  of  unworthy  favourites,  the  real 
perils  of  the  reformed  church,  gave  no  slight  pretext  for  the  clergy's 
interference  with  civil  policy.  Not  merely  in  their  representative 
assemblies,  but  in  the  pulpits,  they  perpetually  remonstrated  in  no 
guarded  language,  against  the  misgovernment  of  the  court,  and  even 
the  personal  indiscretions  of  the  king.  This  they  pretended  to  claim 
as  a  privilege  beyond  the  restraint  of  law.  Andrew  Melville  having 
been  summoned  before  the  council  in  1584,  to  give  an  account  of 
some  seditious  language  alleged  to  have  been  used  by  him  in  the 
pulpit,  declined  its  jurisdiction  on  the  ground  that  he  was  only 
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responsible,  in  the  first  instance,  to  his  presbytery  for  words  so 
spoken,  of  which  the  king  and  council  could  not  judge  without 
violating  the  immunities  of  the  church.  Precedents  for  such  an 
immunity  it  would  not  have  been  difficult  to  find ;  but  they  must 
have  been  sought  in  the  archives  of  the  enemy.  It  was  rather  early 
for  the  new  republic  to  emulate  the  despotism  she  had  overthrown. 
Huch,  however,  is  the  uniformity  with  which  the  same  passions 
operate  on  bodies  of  men  in  similar  circumstances ;  and  so  greedily 
do  those  whose  birth  has  placed  them  far  beneath  the  possession  of 
power,  intoxicate  themselves  with  its  unaccustomed  enjoyments. 

§  8.  James,  however,  and  his  councillors  were  not  so  feeble  as  to 
endure  this  open  renewal  of  those  extravagant  pretensions  which 
Rome  had  taught  her  priesthood,  to  assert.  Melville  fied  to  England ; 
and  a  parliament  that  met  the  same  year  sustained  the  supremacy 
of  the  civil  power  with  that  violence  and  dangerous  latitude  of 
expression  so  frequent  in  the  Scots  statute-*book.  It  was  made 
treason  to  decline  the  jurisdiction  of  the  king  or  council  in  any 
matter,  to  seek  the  diminution  of  the  power  of  any  of  the  three 
estates  of  parliament,  which  struck  at  all  that  had  been  done  against 
episcopacy,  to  utter,  or  to  conceal,  when  heard  from  others  in 
sermons  or  familiar  discourse,  any  false  or  slanderous  speeches  to 
the  reproach  of  the  king,  his  council,  or  their  proceedings,  or  to  the 
dishonour  of  his  parents  and  progenitors,  or  to  meddle  in  the  affairs 
of  state.  It  was  forbidden  to  treat  or  consult  on  any  matter  of  state, 
civil  or  ecclesiastical,  without  the  king's  express  command — thus 
rendering  the  general  assembly  for  its  chief  purposes,  if  not  its 
existence,  altogether  dependent  on  the  crown.  Such  laws  not  only 
annihilated  the  pretended  immunities  of  the  church,  but  went  very 
far  to  set  up  that  tyranny  which  the  Stuarts  afterwards  exercised 
in  Scotland  till  their  expulsion.  These  were  in  part  repealed,  so 
far  as  affected  the  church,  in  1592 ;  but  the  crown  retained  the 
exclusive  right  of  convening  its  general  assembly,  to  which  the 
presbyterian  hierarchy  still  gives  but  an  evasive  and  reluctant 
obedience. 

These  bold  demagogues  were  not  long  in  availing  themselves  of 
the  advantages  which  they  had  obtained  in  the  parliament  of  1592, 
and  through  the  troubled  state  of  the  realm.  They  began  again  to 
intermeddle  with  public  affairs,  the  administration  of  which  was 
sufficiently  open  to  censure.  This  licence  brought  on  a  new  crisis 
in  1596.  Black,  one  of  the  ministers  of  St.  Andrews,  inveighing 
against  the  government  from  the  pulpit,  painted  the  king  and 
queen,  as  well  as  their  council,  in  the  darkest  colours,  as  dissembling 
enemies  to  religion.  James,  incensed  at  this  attack,  caused  him  to 
be  summoned  before  the  privy  council.  The  clergy  decided  to  make 
common  cause  with  the  accused.    The  council  of  the  church,  a 
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standing  committee  lately  appointed  by  the  general  assembly, 
enjoined  Black  to  decline  the  jurisdiction.  The  king  by  proclama- 
tion directed  the  members  of  this  council  to  retire  to  their  several 
parish^.  They  resolved,  instead  of  submitting,  that  since  they 
were  convened  by  the  warrant  of  Christ,  in  a  most  needful  and 
dangerous  time,  to  see  unto  the  good  of  the  church,  they  should 
obey  God  rather  than  man.  The  king  offered  to  stop  the  proceed- 
ings, if  they  would  but  declare  that  they  did  not  decline  the  civil 
jurisdiction  absolutely,  but  only  in  the  particular  case,  as  being 
one  of  slander,  and  consequently  of  ecclesiastical  competence.  For 
Black  had  asserted  before  the  council,  that  speeches  delivered  in  the 
pulpits,  although  alleged  to  be  treasonable,  could  not  be  judged  by 
the  king  until  the  church  had  first  taken  cognizance  thereof.  But 
these  ecclesiastics,  in  the  full  spirit  of  the  thirteenth  century, 
determined  by  a  majority  not  to  recede  from  their  plea.  Their 
contest  with  the  court  soon  excited  the  populace  of  Edinburgh,  and 
gave  rise  to  a  tumult  which,  whether  dangerous  or  not  to  the  king, 
was  what  no  government  could  pass  over  without  utter  loss  of 
authority. 

§  9.  It  was  in  church  assemblies  alone  that  James  found  opposi- 
tion. His  parliament,  as  had  invariably  been  the  case  in  Scotland, 
went  readily  into  all  that  was  proposed  to  them  ;  nor  can  we  doubt 
that  the  gentry  must  for  the  most  part  have  revolted  from  these 
insolent  usurpations  of  the  ecclesiastical  order.  It  was  ordained  in 
parliament  that  every  minister  should  declare  his  submission  to 
the  king's  jurisdiction  in  all  matters  civil  and  criminal,  that  no 
ecclesiastical  judicatory  should  meet  without  the  king's  consent,  and 
that  a  magistrate  might  commit  to  prison  any  minister  reflecting  in 
his  sermons  on  the  king's  conduct.  He  had  next  recourse  to  an 
instrument  of  power  more  successful  frequently  than  intimidation, 
and  generally  successful  in  conjunction  with  it — gaining  over  the 
members  of  the  general  assembly,  some  by  promises,  some  by 
exciting  jealousies,  till  they  surrendered  no  small  portion  of  what 
had  passed  for  the  privileges  of  the  church.  The  crown  obtained 
by  their  concession,  which  then  seemed  almost  necessary  to  confirm 
what  the  legislature  had  enacted,  the  right  of  convoking  assemblies, 
and  of  nominating  ministers  in  the  principal  towns.  James  followed 
up  this  victory  by  a  still  more  important  blow.  It  was  enacted 
that  fifty-one  ministers,  on  being  nominated  by  the  king  to  titular 
bishoprics  and  other  prelacies,  might  sit  in  parliament  as  representa- 
tives of  the  church.  This  seemed  justly  alarming  to  the  opposite 
party;  nor  could  the  general  assembly  be  brought  to  acquiesce 
without  such  very  considerable  restrictions  upon  these  suspicious 
commissioners,  by  which  name  they  prevailed  to  have  them  called, 
as  might  in  some  measure  afford  security  against  the  revival  of  that 
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episcopal  domination,  towards  which  the  endeavours  of  the  crown 
were  plainly  directed.  But  the  king  paid  little  regard  to  these 
retaliations;  and  thus  the  name  and  parliamentary  station  of 
bishops,  though  without  their  spiritual  functions,  were  restored  in 
Scotland  after  only  six  years  from  their  abolition. 

A  king  like  James,  not  less  conceited  of  his  wisdom  than  fall  of 
the  dignity  of  his  station,  could  not  avoid  contracting   that  in- 
superable aversion  to  the  Scots  presbytery  which  he  expressed  in 
his  Basilicon  Doron  before  his  accession  to  the  English  throne,  and 
more  vehemently  on  all  occasions  afterwards.     He  found  a  very 
different  race  of  churchmen,  well  trained  in  the  supple  school  of 
courtly  conformity,  and  emulous  flatterers  both  of  his  power  and 
his  wisdom.    The  ministers  of  Edinburgh  had  been  used  to  pray 
that  God  would  turn  his  heart:    Whitgift,  at  the  conference  of 
Hampton  Court,  falling  on  his  knees,  exclaimed,  that  he  doubted 
not  his  majesty  spoke  by  the  special  grace  of  God.     It  was  im- 
possible that  he  should  not  redouble  his  endeavours  to  introduce 
so  convenient  a  system  of  ecclesiastical  government  into  his  natire 
kingdom.     He  began,  accordingly,  to  prevent  the  meetings  of  the 
general  assembly  by  continued  prorogations.    Some  hardy  pres- 
byterians  ventured  to  assemble  by  their  own  authority,  which  the 
lawyers  construed  into  treason.    The  bishops  were  restored  by  par- 
liament, in  1606,  to  a  part  of  their  revenues,  the  act  annexing  these 
to  the  crown  being  repealed.    They  were  appointed  by  an  eccle- 
siastical convention,  more  subservient  to  the  crown  than  formerly, 
to  be  perpetiial  moderators  of  provincial  synods.     The  clergy  still 
gave  way  with  reluctance ;  but  the  crown  had  an  irresistible  as- 
cendency in  parliament ;   and  in  1610  the  episcopal  system  was 
thoroughly  established.    The  powers  of  ordination,  as  well  as  juris- 
diction, were  solely  vested  in  the  prelates ;  a  court  of  high  com- 
mission was  created  on  the  English  model ;  and,  though  the  general 
assembly  of  the  church  still  continued,  it  was  merely  as  a  shadow, 
and  almost  mockery,  of  its  original  importance.    The  bishops  now 
repaired  to  England  for  consecration — a  ceremony  deemed  essential 
in  the  new  school  that  now  predominated  in  the  Anglican  church ; 
and  this  gave  a  final  blow  to  the  polity  in  which  the  Scottish  re- 
formation had  been  founded.     With  far  more  questionable  prudence, 
James,  some  years  afterwards,  forced  upon  the  people  of  Scotland 
what  were  called  the  five  articles  of  Perth,  reluctantly  adopted  by  a 
general  assembly  held  there  in  1617.     These  were  matters  of  cere- 
mony, such  as  the  posture  of  kneeling  in  the  eucharist,  the  right  of 
confirmation,  and  the  observance  of  certain  holidays,  but  enough 
to  alarm  a  nation  fanatically  abhorrent  of  eveiy  approximation  to 
the  Boman  worship,  and  already  incensed  by  what  they  deemed 
the  corruption  and  degradation  of  their  church. 
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That  church,  if  indeed  it  preserved  its  identity,  was  wholly  changed 
in  character,  and  became  as  much  distinguished  in  its  episcopal  form 
by  servility  and  corruption  as  during  its  presbyterian  democracy  by 
action  and  turbulenca  The  bishops  at  its  head,  many  of  them  ab- 
hoiTed  by  their  own  countrymen  as  apostates  and  despised  for  their 
vices,  looked  for  protection  to  the  sister  church  of  England  in  its 
pride  and  triumph.  It  had  long  been  the  favourite  project  of  the 
court,  as  it  naturally  was  of  the  Anglican  prelates,  to  assimilate  in 
all  respects  the  two  establishments.  That  of  Scotland ^still  wanted 
one  essential  characteiistic,  a  regular  liturgy.  But  in  preparing 
what  was  called  the  service  book,  the  English  model  was  not  closely 
followed;  the  variations  having  all  a  tendency  towards  the  Romish 
wor^ip.  It  is  iar  more  probable  that  Laud  intended  these  to  pre- 
pare the  way  for  a  similar  change  in  England,  than  that,  as  some 
have  surmised,  the  Scots  bishops,  from  a  notion  of  independence, 
chose  thus  to  distinguish  their  own  ritual.  What  were  the  conse- 
quences of  this  unhappy  innovation,  attempted  with  that  ignorance 
of  mankind  which  kings  and  priests,  when  left  to  their  own  guidance, 
usually  display,  it  is  here  needless  to  mention.  In  its  ultimate 
results,  it  preserved  the  liberties  and  overthrew  the  monarchy  of 
England.  In  its  more  immediate  effects,  it  gave  rise  to  the  national 
covenant  of  Scotland ;  a  solemn  pledge  of  unity  and  perseverance 
in  a  great  public  cause,  long  since  devised  when  the  Spanish  armada 
threatened  the  liberties  and  religion  of  all  Britain,  but  now  directed 
against  the  domestic  enemies  of  both.  The  episcopal  government 
had  no  friends,  even  among  those  who  served  the  king.  To  him  it 
was  dear  by  the  sincerest  conviction,  and  by  its  connexion  with 
absolute  power,  still  more  close  and  direct  than  in  England;  But 
he  had  reduced  himself  to  a  condition  where  it  was  necessary  to 
sacrifice  his  authority  in  the  smaller  kingdom,  if  he  would  hope 
to  preserve  it  in  the  greater;  and  in  this  view  he  consented,  in 
the  parliament  of  1641,  to  restore  the  presbyterian  discipline  of 
the  Scots  church ;  an  offence  against  his  conscience  (for  such  his 
prejudices  led  him  to  consider  it)  which  he  deeply  afterwards  re- 
pented, when  he  discovered  how  absolutely  it  had  failed  of  serving 
his  interests. 

§  10.  In  the  great  struggle  with  Charles  against  episcopacy,  the 
encroachments  of  arbitrary  rule,  for  the  sake  of  which,  in  a  great 
measure,  he  valued  that  form  of  church  polity,  were  not  overlooked ; 
and  the  parliament  of  1641  procured  some  essential  improvements 
in  the  civil  constitution  of  Scotland.  Triennial  sessions  of  the 
legislature,  and  other  salutary  reformations,  were  borrowed  from 
their  friends  and  coadjutors  in  England.  But  what  was  still  more 
important,  was  the  abolition  of  that  destructive  control  over  the 
legislature,  which  the  crown  had  obtained  through  the  lords  of 


/ 


600  ARBITRARY  GOVERNMENT.     *         Chap.  XVIL 

articles.  These  had  doubtless  been  originally  nominated  by  the 
several  estates  in  parliament,  solely  to  expedite  the  management  of 
business,  and  relieve  the  entire  body  from  attention  to  it.  But,  as 
early  as  1561,  we  find  a  practice  established,  that  the  spiritual  lords 
should  choose  the  temporal,  generally  eight  in  number,  who  were  to 
sit  on  this  committee,  and  conversely ;  the  burgesses  still  electing 
their  own.  To  these  it  became  usual  to  add  some  of  the  officers  of 
state  ;  and  in  1617  it  was  established  that  eight  of  them  should  l)e 
on  the  list.  Charles  procured,  without  authority  of  parliament,  a 
further  innovation  in  1633.  The  bishops  chose  eight  peers,  the 
peers  eight  bishops ;  and  these  appointed  sixteen  commissioners  of 
shires  and  boroughs.  Thus  the  whole  power  was  devolved  upon  the 
bishops,  the  slaves  and  sycophants  of  the  crown.  The  parliament 
itself  met  only  on  two  days,  the  first  and  last  of  their  pretended 
session,  the  one  time  in  order  to  ch<x>se  the  lords  of  articles,  the 
other  to  ratify  what  they  proposed.  So  monstrous  an  anomaly 
could  not  long  subsist  in  a  high-spirited  nation.  This  improvident 
assumption  of  power  by  low-born  and  odious  men  precipitated  their 
downfall,  and  made  the  destruction  of  the  hierarchy  appear  the 
necessary  guarantee  for  parliamentary  independence,  and  the  as- 
cendant of  the  aristocracy.  But  lest  the  court  might,  in  some  other 
form,  regain  this  preliminary  or  initiative  voice  in  legislation,  which 
the  experience  of  many  governments  has  shown  to  be  the  surest 
method  of  keeping  supreme  authority  in  their  hands,  it  was  enacted 
in  1641,  that  each  estate  might  choose  lords  of  articles  or  not,  at  its 
discretion ;  but  that  all  propositions  should  in  the  first  instance  be 
submitted  to  the  whole  parliament,  by  whom  such  only  as  should 
be  thought  fitting  might  be  referred  to  the  conmiittee  of  articles 
for  consideration. 

§  11.  This  jwrliament,  however,  neglected  to  abolish  one  of  the 
most  odious  engines  that  tyranny  ever  devised  against  public  virtue, 
the  Scots  law  of  treason.  It  had  been  enacted  by  a  statute  of 
James  I.  in  1424,  that  all  leasing-makers,  and  tellers  of  what  might 
engender  discord  between  the  king  and  his  people,  should  forfeit  life 
and  goods.  The  act  was  renewed  under  James  11.,  and  confirmed 
in  1540.  It  was  aimed  at  the  factious  aristocracy,  who  perpetually 
excited  the  people  by  invidious  reproaches  against  the  king's  ad- 
ministration. But  in  1584,  a  new  antagonist  to  the  crown  having 
appeared  in  the  presbyterian  pulpits,  it  was  determined  to  silence 
opposition  by  giving  the  statute  of  leasing-ifiaking,  as  it  was  de- 
nominated, a  more  sweeping  operation.  Its  penalties  were  accord- 
ingly extended  to  such  as  should  "utter  untrue  or  slanderous 
speeches,  to  the  disdain,  reproach,  and  contempt  of  his  highness, 
his  parents  and  progenitors,  or  should  meddle  in  the  affairs  of  his 
highness  or  his  estate."    The  "hearers  and  not  reporters  thereof" 
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were  subjected  to  the  same  punishment.  It  may  be  remarked  that 
these  IScots  statutes  are  worded  with  a  latitude  never  found  in 
England,  even  in  the  worst  times  of  Henry  VIIL  Lord  Balmerino, 
who  had  opposed  the  court  in  the  parliament  of  1633,  retained  in 
his  possession  a  copy  of  an  apology  intended  to  have  been  presented 
by  himself  and  other  peers  in  their  exculpation,  but  from  which 
they  had  desisted,  in  apprehension  of  the  king's  displeasure.  This 
was  obtained  clandestinely,  and  in  breach  of  confidence,  by  some  of 
his  enemies  ;  and  he  was  indicted  on  the  statute  of  leasing-making, 
as  having  concealed  a  slander  against  his  majesty's  government.  A 
jury  was  returned  with  gross  partiality ;  yet  so  outrageous  was 
the  attempted  violation  of  justice  that  Balmerino  was  only  con- 
victed by  a  majority  of  eight  against  seven.  For  in  Scots  juries  a 
simple  majority  was  sufficient,  as  it  is  still  in  all  cases  except 
treason.  It  was  not  thought  expedient  to  carry  this  sentence  into 
execution  ;  but  the  kingdom  could  never  pardon  its  government  so 
infiGimous  a  stretch  of  power.  The  statute  itself,  however,  seems  not 
to  have  shared  the  same  odium  ;  we  do  not  find  any  effort  made 
for  its  repeal ;  and  the  ruling  party  in  1641,  unfortunately,  did  not 
scruple  to  make  use  of  its  sanguinary  provisions  against  their  own 
adversaries. 

The  conviction  of  Balmerino  is  hardly  more  repugnant  to  justice 
than  some  other  cases  in  the  long  reign  of  James  YI.  Eight  years 
after  the  execution  of  the  earl  of  Gowrie  and  his  brother,  one  Sprot, 
a  notary,  having  indiscreetly  mentioned  that  lie  was  in  possession 
of  letters,  written  by  a  person  since  dead,  which  evinced  his  parti- 
cipation  in  that  mysterious  conspiracy,  was  put  to  death  for  con- 
cealing theno.  Thomas  Ross  suffered,  in  1618,  the  punishment  of 
treason  for  publishing  at  Oxford  a  blasphemous  libel,  as  the  indict- 
ment calls  it,  against  the  Scots  nation.^  I  know  not  what  he  could 
have  said  worse  than  what  their  sentence  against  him  enabled 
others  to  say,  that,  amidst  a  great  vaunt  of  Christianity  and  civili- 
zation, they  took  away  men's  lives  by  such  statutes,  and  such  con- 
structions of  them,  as  could  only  be  paralleled  in  the  annals  of  the 
worst  tyrants.  By  an  act  of  1684,  the  privy  council  were  empowered 
to  examine  an  accused  party  on  oath ;  and  if  he  declined  to  answer 
any  question,  it  was  held  denial  of  their  jurisdiction,  and  amounted 
to  a  conviction  of  treason.    This  was  experienced  by  two  Jesuits, 


>  The  Gowrie  oonspiracy  is  weU  known 
to  be  one  of  the  most  diflScult  problems 
in  history.  Amot  has  given  a  very  good 
Account,  Criminal  Trials,  p.  20,  and  shown 
its  truth,  which  could  not  reasonably  be 
questioned,  whatever  motive  we  may 
assign  for  it.  He  has  laid  stress  on  Logan's 
letters,  which  appear  to  have  been  uiuc- 

8T.  C.  H.  E. 


countably  slighted  by  some  writers.  I 
have  long  had  a  suspicion,  founded  on 
these  letters,  that  the  earl  of  Bothwell, 
a  daring  man  of  desperate  fortunes,  was 
in  some  manner  concerned  in  the  plot,  of 
which  the  earl  of  Gowrie  aud  his  brother 
were  the  instruments. 
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C-righton  and  OgiWy,  in  1610  and  1615,  the  latter  of  whom  -was 
executed.  One  of  the  statutes  upon  which  he  was  indicted  contained 
the  singular  ahsurdity  of  '*  annulling  and  rescinding  every  thing 
done,  or  hereafter  to  he  done,  in  prejudice  of  the  royal  prerogative, 
in  any  time  bygone  or  to  come.** 

§  12.  It  was  perhaps  impossible  that  Scotland  should  remain  in- 
different in  the  great  quarrel  of  the  sister  kingdom.  But  having  set 
her  heart  upon  two  things  incompatible  in  themselves  from  the 
outset,  according  to  the  circumstances  of  England,  and  both  of  them 
ultimately  impracticable,  the  continuance  of  Charles  on  the  throne 
and  the  establishment  of  a  presbyterian  church,  she  fell  into  a  long 
course  of  disaster  and  ignominy,  till  she  held  the  name  of  a  free 
constitution  at  the  will  of  a  conqueror.  Of  the  three  most  con- 
spicuous among  her  nobility  in  this  period,  each  died  by  the  hand 
of  the  executioner ;  but  the  resemblance  is  in  nothing  besides  ;  and 
the  characters  of  Hamilton,  Montrose,  and  Argyle  are  not  less  con- 
trasted than  the  factions  of  which  they  were  the  leaders.  Humbled 
and  broken  down,  the  people  looked  to  the  re-establishment  of 
Charles  11.  on  the  throne  of  his  fathers,  though  brought  about  by 
the  sternest  minister  of  Cromwell's  tyranny,  not  only  as  the 
augury  of  prosperous  days,  but  as  the  obliteration  of  public  dis- 
honour. ' 

§  13.  They  were  miserably  deceived  in  every  hope.  Thirty  in- 
famous years  consummated  the  misfortunes  and  degradation  of 
Scotland.  Her  factions  have  always  been  more  sanguinary,  her 
rulera  more  oppressive,  her  sense  of  justice  and  humanity  less  active, 
or  at  least  shown  less  in  public  acts,  than  can  be  charged  against 
England.  The  parliament  of  1661,  influenced  by  wicked  statesmen 
and  lawyers,  left  far  behind  the  royalist  commons  of  London ;  and 
rescinded  as  null  the  entire  acts  of- 1641,  on  the  absurd  pretext  that 
the  late  king  had  passed  them  through  force.  The  Scots  consti- 
tution fell  back  at  once  to  a  state  little  better  than  despotism.  The 
lords  of  articles  were  revived,  according  to  the  same  form  of  election 
as  under  Charles  I.  A  few  years  afterwards  the  duke  of  Lauder- 
dale obtained  the  consent  of  parliament  to  an  act,  that  whatever  the 
king  and  council  should  order  respecting  all  ecclesiastical  matters, 
meetings,  and  persons,  should  have  the  force  of  law.  A  militia,  or 
rather  army,  of  22,000  men,  was  established,  to  march  wherever  the 
council  should  appoint,  and  the  honour  and  safety  of  the  king 
require.  Fines  to  the  amount  of  85,000^,  an  enormotis  sum  in  that 
kingdom,  were  imposed  on  the  covenanters.  The  earl  of  Argyle 
brought  to  the  scaffold  by  an  outrageous  sentence,  his  son  sentenced 
to  lose  his  life  on  such  a  construction  of  the  ancient  law  against 
Icasing-making  as  no  man  engaged  in  political  affairs  could  be  sure 
to  escape,  the  worst  system  of  constitutional  laws  administered  by 
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the  worst  men,  left  no  alternative  but  implicit  obedience  or  desperate 
rebellion. 

The  presbyterian  church  of  course  fell  by  the  act  which  annulled 
the  parliament  wherein  it  had  been  established.  Episcopacy 
revived,  but  not  as  it  had  once  existed  in  Scotland ;  the  jurisdiction 
of  the  bishops  became  unlimited ;  the  general  assemblies,  so  dear  to 
the  people,  were  laid  aside.  The  new  prelates  were  odious  as 
apostates,  and  soon  gained  a  still  more  indelible  title  to  popular 
hatred  as  persecutors.  Three  hundred  and  fifty  of  the  presbyterian 
clergy  (more  than  one- third  of  the  whole  number)  w.ere  ejected 
from  their  benefices.  Then  began  the  preaching  in  conventicles, 
and  the  secession  of  the  excited  and  exasperated  multitude  from  the 
churches;  and  then  ensued  the  ecclesiastical  commission  with  its 
inquisitorial  vigilance,  its  fines  and  corporal  penalties,  and  the  free 
quarters  of  the  soldiery,  with  all  that  can  be  implied  in  that  word. 
Then  came  the  fruitless  insurrection,  and  the  fanatical  assurance  of 
success,  and  the  certain  discomfiture  by  a  disciplined  force,  and  the 
consternation  of  defeat,  and  the  unbounded  cruelties  of  the  conqueror. 
And  this  went  on  with  perpetual  aggravation,  or  very  rare  intervals, 
through  the  reign  of  Charles;  the  tyranny  of  Lauderdale  far  ex- 
ceeding that  of  Middleton,  as  his  own  fell  short  of  the  duke  of 
York's.  No  part,  I  believe,  of  modern  history  for  so  long  a  period, 
can  be  compared  for  the  wickedness  of  government  to  the  Scots 
administration  of  this  reign.  In  proportion  as  the  laws  grew  more 
rigorous  against  the  presbyterian  worship,  its  followers  evinced 
more  steadiness;  driven  from  their  conventicles,  they  resorted 
sometimes  by  night  to  the  fields,  the  woods,  the  mountains ;  and, 
as  the  troops  were  continually  employed  to  disperse  them,  they 
came  with  arms  which  they  were  often  obliged  to  use ;  and  thus 
the  hour,  the  place,  the  circumstance,  deepened  every  impression, 
and  bound  up  their  faith  with  indissoluble  associations.  The  same 
causes  produced  a  dark  fanaticism,  which  believed  the  revenge  of 
its  own  wrongs  to  be  the  execution  of  divine  justice ;  and,  as  this 
acquired  new  strength  by  every  successive  aggravation  of  tyranny, 
it  is  literally  possible  that  a  continuance  of  the  Stuart  government 
might  have  led  to  something  very  like  an  extermination  of  the 
people  in  the  western  counties  of  Scotland. 

The  enormities  of  this  detestable  government  are  far  too 
numerous,  even  in  species,  to  be  enumerated  in  this  slight  sketch ; 
and  of  course  most  instances  of  cruelty  have  not  been  recorded. 
The  privy  council  was  accustomed  to  extort  confessions  by  torture ; 
that  grim  divan  of  bishops,  lawyers,  and  peers  sucking  in  the  groans 
of  each  undaunted  enthusiast,  in  hope  that  some  imperfect  avowal 
might  lead  to  the  sacrifice  of  other  victims,  or  at  least  warrant  the 
execution  of  the  present.    It  is  said  that  the  duke  of  York,  whose 
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But  tho  memory  of  their  Bufferings  was  indelible ;  they  accepted, 
but  with  no  gratitude,  the  insidious  mercy  of  a  tyrant  they 
abhorred.  The  Scots  conspiracy  with  the  prince  of  Orange  went 
forward  simultaneously  with  that  of  England;  it  included  several 
of  the  council,  from  personal  jealousy,  dislike  of  the  king's  pro- 
ceedings as  to  religion,  or  anxiety  to  secure  an  indemnity  they  had 
little  deserved  in  the  approaching  crisis.  The  people  rose  in  different 
parts;  the  Scots  nobility  and  gentry  in  London  presented  an 
address  to  the  prince  of  Orange,  requesting  him  to  call  a  con- 
vention of  the  estates ;  and  this  irregular  summons  was  universally 
obeyed. 

The  king  was  not  without  friends  in  this  convention ;  but  the 
whigs  had  from  every  cause  a  decided  preponderance.  England 
had  led  the  way ;  William  was  on  his  throne ;  the  royal  government 
at  home  was  wholly  dissolved ;  and,  after  enumerating  in  fifteen 
articles  the  breaches  committed  on  the  constitution,  the  estates 
came  to  a  resolution — **  That  James  VII.,  being  a  professed  papist, 
did  assume  the  royal  power,  and  acted  as  king,  without  ever  taking 
the  oath  required  by  law,  and  had,  by  the  advice  of  evil  and  wicked 
counsellors^  invaded  the  fundamental  constitution  of  the  kingdom, 
and  altered  it  from  a  legal  limited  monarchy  to  an  arbitrary  despotic 
power,  and  hath  exerted  the  same  to  the  subversion  of  the  pro- 
testant  religion,  and  the  violation  of  the  laws  and  liberties  of  the 
kingdom,  whereby  he  hath  forfaulted  (forfeited)  his  right  to  the 
crown,  and  the  throne  has  become  vacant."  It  was  evident  that 
the  English  vote  of  a  constructive  abdication,  having  been  partly 
grounded  on  the  king's  flight,  could  not  without  still  greater  violence 
be  applied  to  Scotland ;  and  consequently  the  bolder  denomination 
of  forfeiture  was  necessarily  employed  to  express  the  penalty  of  his 
mis-government.  There  was,  in  fact,  a  very  striking  difference  in 
the  circumstances  of  the  two  kingdoms.  In  the  one,  there  had 
been  illegal  acts  and  unjustifiable  severities;  but  it  was,  at  first 
sight,  no  very  strong  case  for  national  resistance,  which  stood  rather 
on  a  calculation  of  expediency  than  an  instinct  of  self-preservation 
or  an  impulse  of  indignant  revenge.  But  in  the  other,  it  had  been 
a  tyranny,  dark  as  that  of  the  most  barbarous  ages;  despotism, 
which  in  England  was  scarcely  in  blossom,  had  borne  its  bitter 
and  poisonous  fruits:  no  word  of  slighter  import  than  forfeiture 
could  be  chosen  to  denote  the  national  rejection  of  the  Stuart 
line. 

§  16.  A  declaration  and  claim  of  rights  was  drawn  up,  as  in 
England,  together  with  the  resolution  that  the  crown  be  tendered 
to  William  and  Mary,  and  descend  afterwards  in  conformity  with 
the  limitations  enacted  in  the  sister  kingdom.  This  declaration 
excluded  papists  from  the  throne,  and  asserted  the  illegality  of 
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pFOclamations  to  dispense  with  statutes,  of  the  inflicting  capital 
punishment  without  jury,  of  imprisoDment  without  special  cause  or 
delay  of  trial,  of  exacting  enormous  fines,  of  nominating  the  magis- 
trates in  boroughs,  and  several  other  violent  proceedings  in  the  two 
last  reigns.  These  articles  the  convention  challenged  as  their 
undoubted  right,  against  which  no  declaration  or  precedent  ought 
to  operate.  They  reserved  some  other  important  grievances  to  be 
redressed  in  parliament.  Upon  this  occasion  a  noble  fire  of  liberty 
shone  forth  to  the  honour  of  Scotland,  amidst  those  scenes  of 
turbulent  faction  or  servile  corruption  which  the  annals  of  her 
parliament  so  perpetually  display.  They  seemed  emulous  of  English 
freedom,  and  proud  to  place  their  own  imperfect  commonwealth  on 
as  firm  a  basis. 

One  great  alteration  in  the  state  of  Scotland  was  almost  neces- 
sarily involved  in  the  fall  of  the  Stuarts.  Their  most  conspicuous 
object  had  been  the  maintenance  of  the  episcopal  church ;  the  line 
was  drawn  far  more  closely  than  in  England ;  in  that  church  were 
the  court's  friends,  out  of  it  were  its  opponents.  Above  all,  the 
people  were  out  of  it,  and  in  a  revolution  brought  about  by  the 
people,  their  voice  could  not  be  slighted.  It  was  one  of  the  articles 
accordingly  in  the  declaration  of  rights,  that  prelacy  and  precedence 
in  ecclesiastical  office  were  repugnant  to  the  genius  of  a  nation 
reformed  by  presbyters,  and  an  unsupportable  grievance  which 
ought  to  be  abolished.  William,  there  is  reason  to  believe,  had 
offered  to  preserve  the  bishops,  in  return  for  their  support  in  the 
convention.  But  this,  not  more  happily  for  Scotland  than  for 
himself  and  his  successors,  they  refused  to  give.  No  compromise, 
or  even  acknowledged  toleration,  was  practicable  in  that  country 
between  two  exasperated  factions ;  but,  if  oppression  was  necessary, 
it  was  at  least  not  on  the  majority  that  it  ought  to  fall.  But 
besides  this,  there  was  as  clear  a  case  of  forfeiture  in  the  Scots 
episcopal  church  as  in  the  royal  family  of  Stuart.  For  this  institu- 
tion houses  had  been  burned  and  fields  laid  waste,  and  the  Gospel 
had  been  preached  in  wildernesses,  and  its  ministers  had  been  shot 
in  their  prayers,  and  husbands  had  been  murdered  before  their 
wives,  and  virgins  had  been  defiled,  and  many  had  died  by  the 
.executioner,  and  by  massacre,  and  in  imprisonment,  and  in  exile 
and  slavery,  and  women  had  been  tied  to  stakes  on  the  sea-shore 
till  the  tide  rose  to  overflow  them,  and  some  had  been  tortured  and 
mutilated:  it  was  a  religion  of  the  boots  and  the  thumb-screw, 
which  a  good  man  must  be  very  cool-blooded  indeed  if  he  did  not 
hate  and  reject  from  the  hands  which  offered  it.  For,  after  all,  it 
is  much  more  certain  that  the  Supreme  Being  abhors  cruelty  and 
persecution,  than  that  he  has  set  up  bishops  to  have  a  superiority 
over  presbytera. 
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The  oonyention  of  estates  was  tamed  by  an  act  of  its  own  into 
a  parliament,  and"  continued  to  sit  daring  the  king's  reign.  Many 
excellent  statutes  were  enacted  in  this  parliament,  besides  the  pro- 
visions included  in  the  declaration  of  rights ;  twenty-six  members 
were  added  to  the  representation  of  the  counties,  the  tyrannous 
acts  of  the  two  last  reigns  were  repealed,  the  unjust  attainders  were 
reversed,  the  lords  of  articles  were  abolished.  After  some  years  an 
act  was  obtained  against  wrongous  imprisonment,  still  more  effectual 
perhaps  in  some  respects  than  that  of  the  habeas  corpus  in  England. 
The  prisoner  is  to  be  released  on  bail  within  twenty-four  hours  on 
application  to  a  judge,  unless  committed  on  a  capital  charge,  and 
in  that  case  must  be  brought  to  trial  within  sixty  days.  A  judge 
refusing  to  give  full  effect  to  the  act  is  declared  incapable  of  public 
trust. 

Notwithstanding  these  great  improvements  in  the  constitution, 
and  the  cessation  of  religious  tyranny,  the  Scots  are  not  accustomed 
to  look  back  on  the  reign  of  William  with  much  complacency.  The 
regeneration  was  far  from  perfect ;  the  court  of  session  continued 
to  be  corrupt  and  partial ;  severe  and  illegal  proceedings  might 
sometimes  be  imputed  to  the  council ;  and  in  one  lamentable  in- 
stance, the  massacre  of  the  Macdonalds  in  Glencoe,  the  deliberate 
crime  of  some  statesmen  tarnished  not  slightly  the  bright  fame  of 
their  deceived  master.  The  episcopal  clergy,  driven  out  injuriously 
by  the  populace  from  their  livings,  were  permitted  after  a  certain 
time  to  hold  them  again  in  some  instances  under  certain  conditions ; 
but  William,  perhaps  almost  the  only  consistent  friend  of  toleration 
in  his  kingdoms,  at  least  among  public  men,  lost  by  this  indulgence 
the  affection  of  one  party,  without  in  the  slightest  degree  conciliating 
the  other.  The  true  cause,  however,  of  the  prevalent  disaffection 
at  this  period  was  the  condition  of  Scotland,  an  ancient,  independent 
kingdom,  inhabited  by  a  proud,  high-spirited  people,  relatively  to 
another  kingdom  which  they  had  long  regarded  with  enmity,  still 
with  jealousy,  but  to  which,  in  despite  of  their  theoretical  equality, 
they  were  kept  in  subordination  by  an  insurmountable  necessity. 
The  union  of  the  two  crowns  had  withdrawn  their  sovereign  and  his 
court ;  yet  their  government  had  been  national,  and  on  the  whole 
with  no  great  intermixture  of  English  influence.  Many  reasons, 
however,  might  be  given  for  a  more  complete  incorporation,  which 
bad  been  the  favourite  project  of  James  I.,  and  was  discussed,  at 
least  on  the  part  of  Scotland,  by  commissioners  appointed  in  1670. 
That  treaty  failed  of  making  any  progress — the  terms  proposed 
being  such  as  the  English  parliament  would  never  have  accepted. 
At  the  Revolution  a  similar  plan  was  just  hinted  and  abandoned. 
Meanwhile,  the  new  character  that  the  English  government  had 
assumed  rendered  it  more  difficult  to  preserve  the  actual  connexion. 
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A  king  of  both  countries,  especially  by  origin  more  allied  to  the 
weaker,  might  maintain  some  impartiality  in  his  behaviour  to- 
wards each  of  them.  But,  if  they  were  to  be  ruled,  in  effect, 
nearly  as  two  republics ;  that  is,  if  the  power  of  their  parliaments 
should  be  so  much  enhanced  as  ultimately  to  determine  the  principal 
measures  ot  state  (which  was  at  least  the  case  in  England),  uo  one 
who  saw  their  mutual  jealousy,  rising  on  one  side  to  the  highest 
exasperation,  could  fail  to  anticipate  that  some  great  revolution 
must  be  at  hand,  and  that  an  union,  neither  federal  nor  legislative, 
but  possessing  every  inconvenience  of  both,  could  not  long  be 
endured.  The  well-known  business  of  the  Darien  company  must 
have  undeceived  every  rational  man  who  dreamed  of  any  alternative 
but  incorporation  or  separation.  The  Scots  parliament  took  care 
to  bring  on  the  crisis  by  the  act  of  security  in  1»704.  It  was 
enacted  that,  on  the  queen's  death  without  issue,  the  estates  should 
meet  to  name  a  successor  of  the  royal  line,  and  a  protestant ;  but 
that  this  should  not  be  the  same  person  who  would  succeed  to  the 
crown  of  England,  unless  during  her  majesty's  reign  conditions 
should  be  established  to  secure  from  English  influence  the  honour 
and  independence  of  the  kingdom,  the  authority  of  parliament,  the 
religion,  trade,  and  liberty  of  the  nation.  This  was  explained  to 
mean  a  free  intercourse  with  the  plantations,  and  the  benefits  of  the 
navigation  act.  The  prerogative  of  declaring  peace  and  war  was  to 
be  subjected  for  ever  to  the  approbation  of  parliament,  lest  at  any 
future  time  these  conditions  should  be  revoked. 

§  17.  Those  who  obtained  the  act  of  security  were  partly  of  the 
Jacobite  faction,  who  sav7  in  it  the  hope  of  restoring  at  least  Scot- 
land to  the  banished  heir — partly  of  a  very  different  description, 
whigs  in  principle  and  determined  enemies  of  the  pretender,  but 
attached  to  their  country,  jealous  of  the  English  court,  and  deter- 
mined to  settle  a  legislative  union  on  such  terms  as  became  an 
independent  state.  Such  an  union  was  now  seen  in  England  to  be 
indispensable  ;  the  treaty  was  soon  afterwards  begun,  and,  after  a 
long  discussion  of  the  terms  between  the  commissioners  of  both 
kingdoms,  the  incorporation  took  effect  on  the  1st  of  May,  1707. 
It  is  provided  by  the  articles  of  this  treaty,  confirmed  by  the 
parliaments,  that  the  succession  of  the  united  kingdom  shall  remain 
to  the  princess  Sophia,  and  the  heirs  of  her  body,  being  protestants ; 
that  all  privileges  of  trade  shall  belong  equally  to  both  nations ; 
that  there  shall  be  one  great  seal,  and  the  same  coin,  weights,  and 
measures ;  that  the  episcopal  and  presbyterian  churches  of  England 
and  Scotland  shall  be  for  ever  established  as  essential  and  funda- 
mental parts  of  the  union ;  that  the  united  kingdom  shall  be  re- 
presented by  one  and  the  same  parliament,  to  be  called  the  parlia- 
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ment  of  Great  Britain  ;  that  the  number  of  peers  for  Scotland  shall 
be  sixteen,  to  be  elected  for  every  parliament  by  the  whole  body, 
and  the  number  of  representatives  of  the  commons  forty-five,  two- 
thirds  of  whom  to  be  chosen  by  the  counties  and  one-third  by  the 
boroughs;  that  the  crown  be  restrained  from  creating  any  new 
peers  of  Scotland ;  that  both  parts  of  the  united  kingdom  shall  be 
subject  to  the  same  duties  of  excise,  and  the  same  customs  on 
export  and  import ;  but  that,  when  England  raises  two  millions  by 
a  iand-tax,  48,000^.  shall  be  raised  in  Scotland,  and  in  like  propor- 
tion. 

It  has  not  been  unusual  for  Scotsmen,  even  in  modem  times, 
while  they  cannot  but  acknowledge  the  expediency  of  an  union  and 
the  blessings  which  they  have  reaped  from  it,  to  speak  of  its  con- 
ditions as  less  favourable  than  their  ancestors  ought  to  have  claimed. 
For  this,  however,  there  does  not  seem  much  reason.  The  ratio  of 
population  would  indeed  have  given  Scotland  about  one-eighth  of 
the  legislative  body,  instead  of  something  less  than  one-twelfth ;  but 
no  government,  except  the  merest  democracy,  is  settled  on  the  sole 
basis  of  numbers ;  and  if  the  comparison  of  wealth  and  of  public 
contributions  was  to  be  admitted,  it  may  be  thought  that  a  coimtry, 
which  stipulated  for  itself  to  pay  less  than  one-fortieth  of  direct 
taxation,  was  not  entitled  to  a  much  greater  share  of  the  representa- 
tion than  it  obtained.  Combining  the  two  ratios  of  population  and 
property,  there  seems  little  objection  to  this  part  of  the  union; 
and  in  general  it  may  be  observed  of  the  articles  of  that  treaty, 
what  often  occurs  with  compacts  intended  to  oblige  future  t^es, 
that  they  have  rather  tended  to  throw  obstacles  in  the  way  of 
reformations  for  the  substantial  benefit  of  Scotland  than  to  protect 
her  against  encroachment  and  usurpation. 

This,  however,  could  not  be  securely  anticipated  in  the  reign 
of  Anne ;  and,  no  doubt,  the  measure  was  an  experiment  of  such 
hazard,  that  every  lover  of  his  country  must  have  consented  in 
trembling,  or  revolted  from  it  with  disgust.  No  past  experience 
of  history  was  favourable  to  the  absorption  of  a  lesser  state  (at 
least  where  the  government  partook  so  much  of  the  republican 
form)  in  one  of  superior  power  and  ancient  rivalry.  The  repre- 
sentation of  Scotland  in  the  united  legislature  was  too  feeble  to 
give  anything  like  security  against  the  English  prejudices  and 
animosities,  if  they  should  continue  or  revive.  The  church  was 
exposed  to  the  most  apparent  perils,  brought  thus  within  the  power 
of  a  legislature  so  frequently  influenced  by  one  which  held  her  not 
as  a  sister,  but  rather  as  a  bastard  usurper  of  a  sister's  inheritance  ; 
and,  though  her  permanence  was  guaranteed  by  the  treaty,  yet  it 
was  hard  to  say  how  far  the  legal  competence  of  parliament  might 
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hereafter  be  deemed  to  extend,  or  at  least  how  far  she  might  be 
abridged  of  her  privileges  and  impaired  in  her  dignity.  If  very 
few  of  these  mischiefs  have  resulted  from  the  union,  it  has  doubt- 
less been  owing  to  the  prudence  of  our  government,  and  chiefly  to 
the  general  sense  of  right  and  the  diminution  both  of  national  and 
religious  bigotry  during  the  last  century.  But  it  is  always  to  be 
kept  in  mind,  as  the  best  justification  of  those  who  came  into  so 
^reat  a  sacrifice  of  natural  patriotism,  that  they  gave  up  no  ex- 
cellent form  of  polity ;  that  the  Scots  constitution  had  never  pro- 
duced the  people's  happiness ;  that  their  parliament  was  bad  in  its 
composition,  and  in  practice  little  else  than  a  factious  and  venal 
aristocracy ;  that  they  had  before  them  the  alternatives  of  their 
present  condition,  with  the  prospect  of  unceasing  discontent,  half 
suppressed  by  unceasing  corruption,  or  of  a  more  honourable  but 
very  precarious  separation  of  the  two  kingdoms,  the  renewal  of 
national  wars  and  border-feuds,  at  a  cost  the  poorer  of  the  two 
could  never  endure,  and  at  a  hazard  of  ultimate  conquest,  which, 
with  all  her  pride  and  bravery,  the  experience  of  the  last  generation 
had  shown  to  be  no  impossible  term  of  the  contest. 

The  union  closes  the  story  of  the  Scots  constitution.  From  its 
own  nature  not  more  than  from  the  gross  prostitution  with  which 
a  majority  had  sold  themselves  to  the  surrent^er  of  their  own  legis- 
lative existence,  it  was  long  odious  to  both  parties  in  Scotland.  An 
attempt  to  dissolve  it  by  the  authority  of  the  united  parliament 
itself  was  made  in  a  very  few  years,  and  not  very  decently  sup- 
ported by  the  whigs  against  the  queen's  last  ministry.  But,  after 
the  accession  of  the  house  of  Hanover,  the  Jacobite  party  displayed 
such  strength  in  Scotland,  that  to  maintain  the  union  was  evidently 
indispensable  for  the  reigning  family.  That  party  comprised  a 
large  proportion  of  the  superior  classes,  and  nearly  the  whole  of  the 
episcopal  church,  which,  though  fallen,  was  for  some  years  con- 
siderable in  numbers.  The  national  prejudices  ran  in  favour  of 
their  ancient  stock  of  kings,  conspiring  with  the  sentiment  of  dis- 
honour attached  to  the  union  itself,  and  jealousy  of  some  innova- 
tions which  a  legislature  they  were  unwilling  to  recognise  thought 
fit  to  introduce.  It  is  certain  that  Jacobitism,  in  England  little 
more  after  the  reign  of  George  I.  than  an  empty  word,  the  vehicle 
of  indefinite  dissatisfaction  in  those  who  were  never  ready  to 
encounter  peril  or  sacrifice  advantage  for  its  affected  principle, 
subsisted  in  Scotland  as  a  vivid  emotion  of  loyalty,  a  generous 
promptitude  to  act  or  sufier  in  its  cause;  and,  even  when  all 
hope  was  extinct,  clung  to  the  recollections  of  the  past  long  after 
the  very  name  was  only  known  by  tradition,  and  every  feeling 
connected  with  it  had  been  wholly  effaced  to  the  south  of  the 
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Tweed.  It  ia  believed  that  some  persons  in  that  country  kept 
np  an  intercourse  with  Charles  Edward  as  their  sovereign  till  his 
decease  in  1787.  They  had  given,  forty  years  before,  abundant 
testimonies  of  their  activity  to  serve  him.  That  rebellion  is,  in 
more  respects  than  one,  disgraceful  to  the  British  government; 
but  it  furnished  an  opportunity  for  a  wise  measure  to  prevent  its 
recurrence  and  to  break  down  in  some  degree  the  aristocratical 
ascendency,  by  abolishing  the  hereditary  jurisdictions  which,  ac- 
cording to  the  genius  of  the  feudal  system,  were  exercised  by  terri- 
torial proprietors  under  royal  charter  or  prescription. 
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CHAPTEE  XVIII. 

ON  THE  CONSTITUTION  OF  IBELAND. 

^  1.  Ancient  State  of  Ireland.  ^  2.  Its  Kingdoms  and  Chieftainships.  $  3.  Law  of 
Tanlstiy  and  Gavel-kind.  ^  4.  Rnde  State  of  Society.  ^  5.  Invasion  of  Henry  II. 
Acquisitions  of  English  Barons.  $  6.  Forma  of  English  Constitution  established. 
^  7.  Exclusion  of  native  Irish  from  them.  $  8.  Degeneracy  of  English  Settlers. 
^  9.  Parliament  of  Irelund.  $  10.  Disorderly  State  of  the  Island.  The  Irish  regain 
Fart  of  their  Territories.  $  11.  English  Law  confined  to  the  Pale.  $  12.  Poyning's 
Law.  $  13.  Royal  Authority  revives  under  Henry  VIIJ.  $  14.  Resistance  of  Irish 
to  Act  of  Supremacy.  $15.  Protestant  Church  established  by  Elizabeth.  $16.  Effects 
of  this  Measure.  $  17.  Rebellions  of  her  Reign.  $  18'.  Opposition  in  Parliament. 
$19.  Arbitrary  proceedings  of  Sir  Henry  Sidney.  $  20. 'James  I.  Laws  against 
Oathollcs  enforced.  $  21.  English  Law  established  throughout  Ireland.  $  22.  Settle- 
ments of  English  in  Munster,  Ulster,  and  other  Parts.  $  23.  Iqjustice  attending 
theoL  $  24.  Constitution  of  Irish  Parliament.  $  25.  Charles  I.  promises  Graces 
to  tlie  Irish.  Does  not  confirm  them.  $  26.  Admiaistration  of  Strafford.  $  2T.  Re- 
bellion of  1641.  SuttJugation  of  Irish  by  Cromwell.  $  28.  Restoration  of  Charles  II. 
$  29.  Act  of  Settlement.  $  30.  Hopes  of  Catholics  under  Charles  and  James. 
$  31.  War  of  1689,  and  Final  Reduction  of  Ireland.  Penal  Laws  against  Catholics. 
$  32.  Dependence  of  Irish  on  English  Parliament.  $  33.  Growth  of  a  patriotic  Party 
in  1753. 

§  1.  The  antiquities  of  Irish  history,  imperfectly  recorded,  and 
rendered  more  obscure  by  controversy,  seem  hardly  to  belong  to 
our  present  subject.  But  the  political  order  or  state  of  society 
among  that  people  at  the  period  of  Henry  II.'s  invasion  must  be 
distinctly  apprehended  and  kept  in  mind  before  we  can  pass  a 
judgment  upon,  or  even  understand,  the  course  of  succeeding 
events,  and  the  policy  of  the  English  government  in  relation  to 
that  island. 

It  can  hardly  be  necessary  to  mention  that  the  Irish  are  descended 
from  one  of  those  Celtic  tribes  which  occupied  Gaul  and  Britain 
some  centuries  before  the  Christian  era.  Their  language,  however, 
is  so  far  dissimilar  from  that  spoken  in .  Wales,  though  evidently  of  • 
the  same  root,  as  to  render  it  probable  that  the  emigration,  whether 
from  this  island  or  from  Armorica,  was  in  a  remote  age ;  while  its 
close  resemblance  to  that  of  the  Scottish  Highlanders,  which  hardly 
can  be  called  another  dialect,  as  unequivocally  demoDstrates  a  nearer 
affinity  of  the  two  nations.  It  seems  to  be  generally  believed,  that 
the  Irish  are  the  parent  tribe,  and  planted  their  colony  in  Scotland 
since  the  commencement  of  our  era. 

About  the  end  of  the  eighth  century  some  of  those  swarms  of 
Scandinavian  descent  which  wdre  poured  out  in  such  unceasing  and 
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irresistible  multitudes  on  Fnuioe  and  Britain  b^an  to  settle  on  the 
coasts  of  Ireland.  These  colonists  were  known  by  the  name  of 
Ostmen,  or  men  from  the  east,  as  in  France  they  were  called  Nor- 
mans from  their  northern  origin.  They  occupied  the  sea-coast  from 
Antrim  easterly  round  to  Limerick ;  and  by  them  the  principal  cities 
of  Irelaod  were  built,  lliey  waged  war  for  some  time  against  the 
aboriginal  Irish  in  the  interior;  but,  though  better  acquainted  with 
the  arts  of  civilized  life,  their  inferiority  in  numbers  caused  them 
to  fail  at  length  in  this  contention;  and  the  piratical  invasions 
from  their  brethren  in  Norway  becoming  less  frequent  in  the 
eleventh  and  twelfth  centuries,  they  had  fallen  into  a  state  of  de- 
pendence on  the  native  princes. 

§  2.  The  island  was  divided  into  five  principal  kingdoms, 
Leinster,  Munster,  Ulster,  Gonnaught,  and  Meath ;  one  of  whose 
sovereigns  was  chosen  king  of  Ireland  in  some  general  meeting,  pro- 
bably of  the  nobility  or  smaller  chieftains  and  of  the  prelates.  But 
there  seems  to  be  no  clear  tradition  as  to  the  character  of  this 
national  assembly,  though  some  maintain  it  to  have  been  triennially 
held.  The  monarch  of  the  island  had  tributes  from  the  inferior 
kings,  and  a  certain  supremacy,  especially  in  the  defence  of  the 
country  against  invasion;  but  the  constitution  was  of  a  federal 
nature,  and  each  was  independent  in  ruling  his  people,  or  in  making 
war  on  his  neighbours.  Below  the  kings  were  the  chieftains  of 
different  septs  or  families,  perhaps  in  one  or  two  decrees  of  subor- 
dination, bearing  a  relation  which  may  be  loosely  called  feudal,  to 
each  other  and  to  the  crown. 

§  3.  These  chieftainships,  and  perhaps  even  the  kingdoms  them- 
selves, though  not  partible,  followed  a  very  different  rule  of  suc- 
cession from  that  of  primogeniture.  They  were  subject  to  the  law 
of  tanistry,  of  which  the  principle  is  defined  to  be  that  the  demesne 
lands  and  dignity  of  chieftainship  descended  to  the  eldest  and  most 
worthy  of  the  same  blood ;  these  epithets  not  being  used,  we  may 
suppose,  synonymously,  but  in  order  to  indicate  that  the  preference 
given  to  seniority  was  to  be  controlled  by  a  due  regard  to  desert. 
No  better  mode,  it  is  evident,  of  providing  for  a  perpetual  supply  of 
those  civil  quarrels  in  which  the  Irish  are  supposed  to  place  so 
much  of  their  enjoyment  could  have  been  devised.  Tet,  as  these 
grew  sometimes  a  little  too  frequent,  it  was  not  unusual  to  elect  a 
tanist,  or  reversionary  successor,  in  the  lifetime  of  the  reigning 
chief,  as  has  been  the  practice  of  more  civilized  nations.  An  infant 
was  never  allowed  to  hold  the  sceptre  of  an  Irish  kingdom,  but  was 
necessarily  postponed  to  his  uncle  or  other  kinsman  of  mature  age ; 
as  was  the  case  also  in  England,  even  after  the  consolidation  of  the 
Anglo-Saxon  monarchy. 

The  landowners  who  did  not  belong  to  the  noble  class  bore  the 
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jsame  name  as  their  chieftain,  and  were  presumed  to  he  of  the 
same  lineage.  But  they  held  their  estates  hy  a  very  different  and  an 
extraordinary  tenure,  that  of  Irish  gavel-kind.  On  the  decejise 
of  a  proprietor,  instead  of  an  equal  pai-tition  among  his  children,  as 
in  the  gavel-kind  of  English  law,  the  chief  of  the  sept,  according  to 
the  generally  received  explanation,  made,  or  was  entitled  to  make, 
a  fresh  division  of  all  the  lands  within  his  district ;  allotting  to  the 
heirs  of  the  deceased  a  portion  of  the  integral  territory  along  with 
the  other  memhers  of  the  trihe.  It  seems  impossible  to  conceive 
that  these  partitions  were  renewed  on  every  death  of  one  of  the 
sept.  But  they  are  asserted  to  have  at  least  taken  place  so  fre- 
quently as  to  produce  a  continual  change  of  possession.  The  policy 
of  this  custom  doubtless  sprung  from  too  jealous  a  solicitude  as  to 
the  excessive  inequality  of  wealth,  and  from  the  habit  of  looking 
on  the  tribe  as  one  family  of  occupants,  not  wholly  divested  of 
its  original  right  by  the  necessary  allotment  of  lauds  to  particular 
cultivators.  It  bore  some  degree  of  analogy  to  the  institution  of 
the  year  of  jubilee  in  the  Mosaic  code ;  and,  what  may  be  thought 
more  immediate,  was  almost  exactly  similar  to  the  rule  of  succession 
which  is  laid  down  in  the  ancient  laws  of  Wales. 

§  4.  In  the  territories  of  each  sept,  judges  called  Brehons,  and 
taken  out  of  certain  families,  sat  with  primeval  simplicity  upon 
turfen  benches  in  some  conspicuous  situation,  to  determine  contro- 
versies. Their  usages  are  almost  wholly  unknown  ;  for  what  have 
been  published  as  fragments  of  the  Brehon  law  seem  open  to  great 
suspicion  of  having  at  least  been  interpolated.  It  is  notorious  that, 
according  to  the  custom  of  many  states  in  the  infancy  of  civiliza- 
tion, the  Irish  admitted  the  composition  or  fine  for  murder,  instead 
of  capital. punishment ;  and  this  was  divided,  as  in  other  countries, 
between  the  kindred  of  the  slain  and  the  judge. 

In  the  twelfth  century  it  is  evident  that  the  Irish  nation  had 
made  far  less  progress  in  the  road  of  improvement  than  any  other 
of  Europe  in  circumstances  of  climate  and  position  so  little  un- 
favourable. They  had  no  arts  that  deserve  the  name,  nor  any 
commerce ;  their  best  line  of  sea-coast  being  occupied  by  the  Nor- 
w^ans.  They  had  no  fortified  towns,  nor  any  houses  or  castles  of 
stone;  the  first  having  been  erected  at  Tuam  a  very  few  years 
before  the  invasion  of  Henry.  Their  conversion  to  Christianity, 
indeed,  and  the  multitude  of  cathedral  and  conventual  churches 
erected  throughout  the  island,  had  been  the  cause,  and  probably 
the  sole  cause,  of  the  rise  of  some  cities  or  villages  with  that  name 
such  as  Armagh,  Cashel,  and  Trim.  But  neither  the  chiefs  nor  the 
people  loved  to  be  confined  within  their  precincts,  and  chose  rather 
to  dwell  in  scattered  cabins  amidst  the  free  solitude  of  bogs  and 
mountains.    As  we  might  expect,  their  qualities  were  such  as 
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belong  to  man  by  his  original  nature,  and  which  he  displays  in  aU 
parts  of  the  globe  where  the  state  of  society  is  inartificial :  they  were 
gay,  generous,  hospitable,  ardent  in  attachment  and  hate,  credulous 
of  falsehood,  prone  to  aDger  and  violence,  generally  crafty  and  cruel 
With  these  very  general  attributes  of  a  barbarous  people,  the  Irish 
character  was  distinguished  by  a  peculiar  vivacity  of  imagination^ 
an  enthusiasm  and  impetuosity  of  passion,  and  a  more  than  ordinary 
bias  towards  a  submissive  and  superstitious  spirit  in  religion. 

This  spirit  may  justly  be  traced  in  a  great  measure  to  the  virtues 
and  piety  of  the  early  preachers  of  the  Gospel  in  that  country. 
Their  influence,  though  at  this  remote  age,  and  with  our  imperfect 
knowledge,  it  may  hardly  be  distinguishable  amidst  ih.e  licentious- 
ness and  ferocity  of  a  rude  people,  was  necessarily  directed  to  counter- 
act those  vices,  and  cannot  have  failed  to  mitigate  and  compensate 
their  evil.  In  the  seventh  and  eighth  centuries,  while  a  total  igno- 
rance seemed  to  overspread  the  face  of  Europe,  the  monasteries  and 
schools  of  Ireland  preserved  in  the  best  manner  they  could  such 
learning  as  had  survived  the  revolutions  of  the  Roman  world.  But 
the  learning  of  monasteries  had  never  much  efficacy  in  dispelling 
the  ignorance  of  the  laity ;  and,  indeed,  even  in  them  it  had  decayed 
long  before  the  twelfth  century.  The  clergy  were  respected  and 
numerous,  the  bishops  alone  amounting  at  one  time  to  no  less  than 
three  hundred ;  and  it  has  been  maintained  by  our  most  learned 
writers  that  they  were  wholly  independent  of  the  see  of  Home  till, 
a  little  before  the  English  invasion,  one  of  their  primates  thought 
fit  to  solicit  the  pall  from  thence  on  his  consecration,  according  to 
the  discipline  long  practised  in  other  western  churches. 

It  will  be  readily  perceived  that  the  government  of  Ireland  must 
have  been  almost  entirely  aristocratical,  and,  though  not  strictly 
feudal,  not  very  unlike  that  of  the  feudal  confederacies  in  France 
during  the  ninth  and  tenth  centuries.  It  was  perhaps  still  more 
oppressive.  The  ancient  condition  of  the  common  people  of  Ireland 
was  very  little  different  from  slavey.  Unless  we  believe  this  con- 
dition to  have  been  greatly  deteriorated  under  the  rule  of  their  native 
chieftains  after  the  En^ish  settlement,  for  which  there  seems  no 
good  reason,  we  must  give  little  credit  to  the  fanciful  pictures  of 
prosperity  and  happiness  in  that  period  of  aboriginal  independence 
.which  the  Irish,  in  their  discontent  with  later  times,  have  been  apt 
to  draw.  1  hey  had,  no  doubt>  like  all  other  nations,  good  and  wise 
princes,  as  well  as  tyrants  and  usurpers.  But  we  find  by  their 
annals  that,  out  of  two  hundred  ancient  kings,  of  whom  some  brief 
memorials  are  recorded,  not  more  than  thirty  came  to  a  natural 
death;  while,  for  the  later  period,  the  oppression  of  the  Irish 
chieftains,  and  of  those  degenerate  English  who  trod  in  their  ste])S 
and  emulated  the  vices  they  should  have  restrained,  is  the  oue 
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constant  theme  of  history.  Their  exactions  kept  the  peasants 
in  hopeless  poverty,  their  tyranny  in  perpetual  fear.  The  chief 
claimed  a  right  of  taking  from  his  tenants  provisions  for  his  own 
use  at  discretion,  or  of  sojourning  in  their  houses.  This  was  called 
coshery,  and  is  somewhat  analogous  to  the  royal  prerogative  of 
purveyance.  A  still  more  terrible  oppression  was  the  quartering 
of  the  lords'  soldiers  on  the  people,  sometimes  mitigated  by  a  com- 
position, called  by  the  Irish  bonaght  For  the  perpetual  warfare 
of  these  petty  chieftains  had  given  rise  to  the  employment  of  mer- 
cenary troops,  partly  natives,  partly  from  Scotland,  known  by  the 
uncouth  names  of  Kerns  and  Grallowglasses,  who  proved  the  scoui^e 
of  Ireland  down  to  its  final  subjugation  by  Elizabeth. 

§  5.  The  reduction  of  Ireland,  at  least  in  name,  under  the 
dominion  of  Henry  II.  was  not  achieved  by  his  own  efforts.  He 
had  little  share  in  it,  beyond  receiving  the  homage  of  Irish  princes; 
and  granting  charters  to  his  English  nobility.  Strongbow,  Lacy, 
Fitz-Stephen,  were  the  real  conquerors,  through  whom  alone  any 
portion  of  Irish  territory  was  gained  by  arms  or  treaty ;  and  as  they 
began  the  enterprise  without  the  king,  they  carried  it  on  also 
for  themselves,  deeming  their  swords  a  better  security  than  his 
charters.  This  ought  to  be  kept  in  mind,  as  revealing  the  secret 
of  the  English  government  over -Ireland,  and  furnishing  a  justifica- 
tion for  what  has  the  appearance  of  a  negligent  abandonment  of  its 
authority.  The  few  barons,  and  other  adventurers,  who,  by  dint 
of  forces  hired  by  themselves,  and,  in  some  instances,  by  conven- 
tions with  the  Irish,  settled  their  armed  colonies  in  the  island, 
thought  they  had  done  much  for  Henry  II.  in  causing  his  name  to 
be  acknowledged,  his  administration  to  be  established  in  Dublin, 
and  in  holding  their  lands  by  his  grant.  They  claimed  in  their 
turn,  according  to  the  practice  of  all  nations  and  the  principles  of 
equity,  that  those  who  had  borne  the  heat  of  the  battle  should 
enjoy  the  spoil  without  molestation.  Hence,  the  enormous  grants 
of  Henry  and  his  successors,  though  so  often  censured  for  impolicy, 
were  probably  what  they  could  not  have  retained  in  their  own 
hands ;  and,  though  not  perhaps  absolutely  stipulated  as  the  price 
of  titular  sovereignty,  were  something  very  like  it.  But  what  is 
to  be  censured,  and  what  at  all  hazards  they  were  bound  to  refuse, 
was  the  violation  of  their  faith  to  the  Irish  princes,  in  sharing 
among  these  insatiable  barons  their  ancient  territories;  which, 
setting  aside  the  wrong  of  the  first  invasion,  were  protected  by  their 
homage  and  submission,  and  sometimes  by  positive  conventions. 
The  whole  island,  in  fact,  with  the  exception  of  the  county  of 
Dublin  and  the  maritime  towns,  was  divided,  before  the  end  of  the 
thirteenth  century,  and  most  of  it  in  the  twelfth,  among  ten  English 
families :  eail  Strongbow,  who  had  some  colour  of  hereditary  title. 
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aooording  to  our  notions  of  law,  by  bis  marriage  witb  the  dangbter 
of  Dermot,  king  of  Leinster,  obtaining  a  grant  of  tbat  province ; 
Lacy  acquiring  Meatb,  which  was  not  reckoned  a  part  of  Leinster, 
in  the  same  manner;  the  whole  of  Ulster  being  given  to  De 
Courcy ;  the  whole  of  Gonnaught  to  De  Burgh ;  and  the  rest  to 
six  others.  These,  it  must  be  understood,  they  were  to  hold  in  a 
sort  of  feudal  suzerainty,  parcelling  them  among  their  tenants  of 
English  race,  and  expelling  the  natives,  or  driving  them  into  the 
worst  parts  of  the  country  by  an  incessant  warfare. 

I  6.  The  Irish  chieftains,  though  compelled  to  show  some  exterior 
signs  of  submission  to  Henry,  never  thought  of  renouncing  their 
own  authority,  or  the  customs  of  their  forefathers ;  nor  did  he  pre- 
tend to  interfere  with  the  government  of  their  septs,  content  with 
their  promise  of  homage  and  tribute,  neither  of  which  were  after- 
wards paid.  But  in  those  paH»  of  Ireland  which  he  reckoned  his 
own,  it  was  his  aim  to  establish  the  English  laws,  to  render  the 
lesser  island,  as  it  were,  a  counterpart  in  all  its  civil  constitution, 
and  mirror  of  the  greater.  The  colony  from  England  was  already 
not  inconsiderable,  and  likely  to  increase ;  the  Ostmen,  who  inha- 
bited the  maritime  towns,  came  very  willingly,  as  all  settlers  of 
Teutonic  origin  have  done,  into  the  English  customs  and  languf^e ; 
and  upon  this  basis,  leaving  the  accession  of  the  aboriginal  people 
to  future  contingencies,  he  raised  the  edifice  of  the  Irish  consti- 
tution. He  gave  charters  of  privilege  to  the  chief  towns,. began  a 
division  into  counties,  appointed  sheriffs  and  judges  of  assize  to 
administer  justice,  erected  supreme  courts  at«  Dublin,  and  perhaps 
assembled  parliaments.  His  successors  pursued  the  same  course  of 
policy ;  the  great  charter  of  liberties,  as  soon  as  granted  by  John 
at  Runnymede,  was  sent  over  to  Ireland ;  and  the  whole  common 
law,  with  all  its  forms  of  process,  and  every  privilege  it  was  deemed 
to  convey,  became  the  birthright  of  the  Anglo-Irish  colonists. 

These  had  now  spread  over  a  considerable  part  of  the  island. 
Twelve  counties  appear  to  have  been  established  by  John,  com- 
prehending most  of  Leinster  and  Munster ;  while  the  two  ambitious 
families  of  Courcy  and  De  Burgh  encroached  more  and  more  on  the 
natives  {n  the  other  provinces.^    But  the  same  necessity,  which  gra- 

1  These  counties  are  Dublin,  Kildare,  away  in  the  two  next.    Those  who  write 

Heath  '(including    Westmeath),    Louth,  confiuedly  abont  this  snl^cct  pretend  thai 

Carlow,  Wexford,    Kilkenny,    Waterford,  the  authority  of  the  king  at  no  time  ex- 

Cork,  Tlpperary.  Kerry,    and   Limerick,  tended  beyond  the  iwle ;  whereas  that  name 

In  the  reign  of  Edward  L  we  find  sheriffs  was  not  known,  I  believe,  till  the  fifteenth 

also  of  Cionnaught  and  Roscommon.  Thus,  century.    Under  the  great  earl  of  Pesn- 

except  the  northern  province,  and  some  of  broke,  who  died  in  1219,  the  whole  island 

the  central  districts,  all  Ireland  was  shire-  was  perhaps  nearly  as  much  reduced  under 

ground  and  subject  to  the  crown  In  the  obedioioe  as  in  the  reign  of  Elisabeth, 
thirteenth  century,  however  it  might  fall 
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titude  for  the  services  or  sense  of  the  power  of  the  great  families  had 
engendered,  for  rewarding  them  by  excessive  grants  of  territory,  led 
to  other  concessions  that  rendered  them  almost  independent  of  the 
monarchy.  The  franchise  of  a  county  palatine  gave  a  right  of  ex- 
clusive civil  and  criminal  jurisdiction;  so  that  the  king*s  writ 
should  not  run,  nor  his  judges  come  within  it,  though  judgment  in 
its  courts  might  be  reversed  by  writ  of  error  in  the  king's  bench. 
The  lord  might  enfeoff  tenants  to  hold  by  knight's  service  of  him- 
self; he  had  almost  all  regalian  rights ;  the  lands  of  those  attainted 
for  treason  escheated  to  him ;  he  acted  in  everything  rather  as  one 
of  the  great  feudatories  of  France  or  Germany  than  a  subject  of 
the  English  crown.  Such  had  been  the  earl  of  Chester,  and  only 
Chester,  in  England ;  but  in  Ireland  this  dangerous  independence 
was  permitted  to  Strongbow  in  Leinster,  to  Lacy  in  Meath,  and  at 
a  later  time  to  the  Butlers  and  Geraldines  in  part  of  Munster. 
Btrongbow's  vast  inheritance  soon  fell  to  five  sisters,  who  took  to 
their  shares,  with  the  same  palatine  rights,  the  counties  of  Carlow, 
Wexford,  Kilkenny,  Kildare,  and  the  district  of  Leix,  since  called 
the  Queen's  County.'  In  all  these  palatinates,  forming  by  far  the 
greater  portion  of  the  English  territories,  the  king's  process  had 
its  course  only  within  the  lands  belonging  to  the  church.  The 
English  aristocracy  of  Ireland,  in  the  thirteenth  and  fourteenth 
centuries,  bears  a  much  closer  analogy  to  that  of  France  in  rather 
an  earlier  period  than  anything  which  the  history  of  this  island 
can  show. 

§  7.  Pressed  by  the  inroads  of  these  barons,  and  despoiled  fre- 
quently of  lands  secured  to  them  by  grant  or  treaty,  the  native 
chiefs  had  recourse  to  the  throne  for  protection,  and  would  in  all 
likelihood  have  submitted  without  repining  to  a  sovereign  who 
could  have  horded  it.  But  John  and  Henry  III.,  in  whose  reigns 
the  independence  of  the  aristocracy  was  almost  complete,  though 
insisting  by  writs  and  proclamations  on  a  due  observance  of  the 
laws,  could  do  little  more  for  their  new  subjects,  who  found  a  better 
chance  of  redress  in  standing  on  their  own  defence.  The  powerful 
septs  of  the  north  enjoyed  their  liberty.  But  those  of  Munster  and 
Leinster,  intermixed  with  the  English,  and  encroached  upon  from 
every  side,  were  the  victims  of  constant  injustice;  and  abandon- 
ing the  open  country  for  bog  and  mountain  pasture,  grew  more  poor 
and  barbarous  in  the  midst  of  the  general  advance  of  Europe. 
Many  remained  under  the  yoke  of  English  lords,  and  in  a  worse  state 
than  that  of  villenage,  because  still  less  protected  by  the  tribunals 
of  justice.    The  Irish  had  originally  stipulated  with  Henry  II.  for 

*  William  BiATiBchal,  earl  of  Pnnbroke,     bow,  left  Ave  sona  and  five  danj^tera ; 
wbo  married  the  daughter  of  earl  Strong-     the  first  all  died  without  issue. 
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the  use  of  their  own  laws.  They  were  consequently  held  beyond 
the  pale  of  English  justice,  and  regarded  as  aliens  at  the  best,  some- 
times as  enemies,  in  our  courts.  Thus,  as  by  the  Brehon  customs 
murder  was  only  punished  by  a  fine,  it  was  not  held  felony  to  kill 
one  of  Irish  race,  unless  he  had  conformed  to  the  English  law.  Five 
septs,  to  which  the  royal  families  of  Ireland  belonged,  the  names  of 
O'Neal,  O'Connor,  O'Brien,  O'Malachlin,  and  Mac  Murrough,  had 
the  special  immunity  of  being  within  the  protection  of  our  law,  and 
it  was  felony  to  kill  one  of  them.  I  do  not  know  by  what  means 
they  obtained  this  privilege ;  for  some  of  these  were  certainly  as  far 
from  the  king's  obedience  as  any  in  Ireland.  But  besides  these  a 
vast  number  of  charters  of  denization  were  granted  to  particular 
persons  of  Irish  descent  from  the  reign  of  Henry  II.  downwards, 
which  gave  them  and  their  posterity  the  full  birthrights  of  English 
subjects ;  nor  does  there  seem  to  have  been  any  difficulty  in  pro- 
curing these.  It  cannot  be  said,  therefore,  that  the  English  govern- 
ment, or  those  who  represented  it  in  Dublin,  displayed  any  reluctance 
to  emancipate  the  Irish  from  thraldom.  Whatever  obstruction  might 
be  interposed  to  this  was  from  that  assembly  whose  concurrence  was 
necessary  to  eveiy  general  measure,  the  Anglo-Irish  parliament. 
Thus,  in  1278,  we  find  the  first  instance  of  an  application  from  the 
community  of  Ireland,  as  it  is  termed,  but  probably  from  some  small 
number  of  septs  dwelling  among  the  colony,  that  they  might  be 
admitted  to  live  by  the  English  law,  and  offering  8000  marks  for 
this  fevour.  The  letter  of  Edward  I.  to  the  justiciary  of  Ireland  on 
this  is  sufficiently  characteristic  both  of  his  wisdom  and  his  rapacious- 
ness.  He  is  satisfied  of  the  expediency  of  granting  the  request, 
provided  it  can  be  done  with  the  general  consent  of  the  prelates  and 
nobles  of  Ireland;  and  directs  the  justiciary,  if  he  can  obtain  that 
concurrence,  to  agree  with  the  petitioners  fbr*the  highest  fine  he  can 
obtain,  and  for  a  body  of  good  and  stout  soldiers.  But  this  neces- 
sary consent  of  the  aristocracy  was  withheld.  Excuses  were  made 
to  evade  the  king's  desire.  It  was  wholly  incompatible  with  their 
systematic  encroachments  on  their  Irish  neighbours  to  give  them 
the  safeguard  of  the  king's  writ  for  their  possessions.  The  Irish 
renewed  their  supplication  more  than  once,  both  to  Edward  I.  and 
Edward  III. ;  they  found  the  same  readiness  in  the  English  court ; 
they  sunk  at  home  through  the  same  unconquerable  oligarchy.  It 
is  not  to  be  imagined  that  the  entire  Irishry  partook  in  this  desire 
of  renouncing  their  ancient  customs.  Besides  the  prejudices  of 
nationality,  there  was  a  strong  inducement  to  preserve  the  Brehon 
laws  of  tanistry,  which  suited  better  a  warlike  tribe  than  the  here- 
ditary succession  of  England.  But  it  was  the  unequivocal  duty  of 
the  legislature  to  avail  itself  of  every  token  of  voluntary  submission  ; 
which,  though  beginning  only  with  the  subject  septs  of  Leinster, 
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would  gradually  incorporate  the  whole  nation  in  a  common  bond  of 
co-equal  privileges  with  their  conquerors. 

§  8.  Meanwhile,  these  conquerors  were  themselves  brought  under 
a  moral  captivity  of  the  most  disgraceful  nature ;  and,  not  as  the 
rough  soldier  of  Home  is  said  to  have  been  subdued  by  the  art  and 
learning  of  Greece,  the  Anglo-Norman  barons,  that  had  wrested 
Ireland  from  the  native  possessors,  fell  into  their  barbarous  usages, 
and  emulated  the  vices  of  the  vanquished.  This  degeneracy  of  the 
English  settlers  began  very  soon,  and  continued  to  increase  for  several 
ages.  They  intermarried  with  the  Irish ;  they  connected  themselves 
with  them  by  the  national  custom  of  fostering,  which  formed  an 
artificial  relationship  of  the  strictest  nature ;  they  spoke  the  Irish 
language ;  they  affected  the  Irish  dress  and  manner  of  wearing  the 
hair ;  they  even  adopted,  in  some  instances,  Irish  surnames ;  they 
harassed  their-tenants  with  every  Irish  exaction  and  tyranny ;  they 
administered  Irish  law,  if  any  at  all ;  they  became  chieftains  rather 
than  peers ;  and  neither  regarded  the  king's  summons  to  his  parlia- 
ments, nor  paid  any  obedience  to  his  judges.  Thus  the  great  family 
of  De  Burgh  or  Burke,  in  Gonnaught,  fell  off  almost  entirely  from 
subjection ;  nor  was  that  of  the  earls  of  Desmond,  a  younger  branch 
of  the  house  of  Geraldine  or  Fitzgerald,  much  less  independent  of 
the  crown ;  though  by  the  title  it  enjoyed,  and  the  palatine  fran- 
chises granted  to  it  by  Edward  III.  over  the  counties  of  Limerick 
and  Kerry,  it  seemed  to  keep  up  more  show  of  English  allegiance. 

§  9.  The  regular  constitution  of  Ireland  was,  as  I  have  said,  as 
nearly  as  possible  a  counterpart  of  that  established  in  this  country. 
The  administration  was  vested  in  an  English  justiciary  or  lord 
deputy,  assisted  by  a  council  of  judges  and  principal  officers,  mixed 
with  some  prelates  and  barons,  but  subordinate  to  that  of  England, 
wherein  sat  the  immediate  advisers  of  the  sovereign.  The  courts  of 
chancery, '  king's  bench,  common  pleas,  and  exchequer,  were  the 
same  in  both  countries ;  but  writs  of  error  lay  from  judgments  given 
in  the  second  of  these  to  the  same  court  in  England.  For  all 
momentous  purposes,  as  to  grant  a  subsidy,  or  enact  a  statute,  it 
was  as  necessary  to  summon  a  parliament  in  the  one  island  as  in  the 
other.  An  Irish  parliament  originally,  like  an  English  one,  was  but 
a  more  numerous  council,  to  which  the  more  distant  as  well  as  the 
neighbouring  barons  were  summoned,  whose  consent,  though  dis- 
pensed with  in  ordinary  acts  of  state,  was  both  the  pledge  and  the 
condition  of  their  obedience  to  l^slative  provisions.  Not  long 
after  1295,  the  sheriff  of  each  county  and  liberty  is  directed  to 
return  two  knights  to  a  parliament  held  by  Wogan,  an  active  and 
able  deputy.  The  date  of  the  admission  of  burgesses  cannot  be 
fixed  with  precision ;  but  it  was  probably  not  earlier  than  the  reign 
of  Edward  IIL    They  appear  in  1341 ;  and  the  earl  of  Desmond 
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Bummoned  many  deputies  from  oorporatioDs  to  bis  rebel  convention 
beld  at  Kilkenny  in  the  next  year.  The  commons  are  mentioned 
as  an  essential  part  of  parliament  in  an  ordinance  of  1359  ;  before 
which  time,  in  the  opinion  of  lord  Coke, "  the  conventions  in  Ireland 
were  not  so  much  parliaments  as  assemblies  of  great  men."  This, 
as  apf«ars,  is  not  strictly  correct ;  but  in  substance  they  were  per- 
haps little  else  long  afterwards. 

The  earliest  statutes  on  record  are  of  the  year  1310 ;  and  from 
that  year  they  are  lost  till  1429,  though  we  know  many  parlia- 
ments to  have  been  held  in  the  mean  time,  and  are  acquainted  by 
other  means  with  their  provisions.  Those  of  1310  bear  witness  to 
the  degeneracy  of  the  English  lords,  and  to  the  laudable  zeal  of  a 
feeble  government  for  the  reformation  of  their  abuses,  ^iliey  begin 
with  an  act  to  restrain  great  lords  from  taking  of  prises,  lodging,  and 
sojourning  with  the  people  of  the  country  against  their  will.  The 
statute  proceeds  to  restrain  great  lords  or  others,  except  such  as 
have  royal  franchises,  from  giving  protections,  which  they  used  to 
compel  the  people  to  purchase ;  and  directs  that  there  shall  be  com- 
missions of  assize  and  gaol  delivery  through  all  the  countries  of 
Ireland. 

These  regulations  exhibit  a  picture  of  Irish  miseries.  The  bar- 
barous practices  of  coshering  and  bonaght,  the  latter  of  which  was 
generally  known  in  later  times  by  the  name  of  coyne  and  livery, 
had  been  borrowed  from  those  native  chieftains  whom  our  modem 
Hibernians  sometimes  hold  forth  as  the  paternal  benefactors  of  their 
country.  It  was  the  crime  of  the  Geraldines  and  the  De  CJourcys  to 
have  retrograded  from  the  comparative  humanity  and  justice  of 
England,  not  to  have  deprived  the  people  of  freedom  and  happiness 
they  had  never  known.  These  degenerate  English,  an  epithet  by 
which  they  are  always  distinguished,  paid  no  regard  to  the  statutes 
of  a  parliament  which  they  had  disdained  to  attend,  and  which  could 
not  render  itself  feared.  We  find  many  similar  laws  in  the  fifteenth 
century,  after  the  interval  which  I  have  noticed  in  the  printed 
records.  And  in  the  intervening  period,  a  parliament  held  by  Lionel 
duke  of  Clarence,  second  son  of  Edward  III.,  at  Kilkenny,  in  1367, 
the  most  numerous  assembly  that  had  ever  met  in  Ireland,  was  pre- 
vailed upon  to  pass  a  very  severe  statute  against  the  insubordinate 
and  degenerate  colonists.  It  recites  that  the  English  of  the  realm 
of  Ireland  were  become  mere  Irish  in  their  languf^e,  names,  apparel, 
and  manner  of  living,  that  they  had  rejected  the  English  laws,  and 
allied  themselves  by  intermamage  with  the  Irish.  It  prohibits 
under  the  penalties  of  high  treason,  or  at  least  of  forfeiture  of  lauds, 
all  these  approximations  to  the  native  inhabitants,  as  well  as  the 
connexions  of  fostering  and  gossipred.  The  English  are  restrained 
from  permitting  the  Irish  to  graze  their  lands,  from  presenting  them 
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to  benefices,  or  receiving  them  into  religious  houses,  and  from  enter- 
taining their  bards.  On  the  other  hand,  they  are  forbidden  to  make 
war  upon  their  Irish  neighbours  without  the  authority  of  the  state. 
And,  to  enforce  better  these  provisions,  the  king's  sheriffs  are  em- 
powered to  enter  all  franchises  for  the  apprehension  of  felons  or 
traitors.' 

§  10.  This  statute,  like  all  others  passed  in  Ireland,  so  far  from 
pretending  to  bind  the  Irish,  regarded  them  not  only  as  out  of  the 
king's  allegiance,  but  as  perpetually  hostile  to  his  government. 
They  were  generally  denominated  4;he  Irish  enemy.  This  doubtless 
was  not  according  to  the  policy  of  Henry  II.,  nor  of  the  English 
government  a  considerable  time  after  his  reign.  Nor  can  it  be  said 
to  be  the  fact,  though  from  some  confusion  of  times  the  assertion  is 
often  made,  that  the  island  was  not  subject,  in  a  general  sense,  to 
that  prince  and  to  tbe  three  next  kings  of  England.  The  English 
were  settled  in  every  province ;  an  imperfect  division  of  counties 
and  administration  of  justice  subsisted ;  and  even  the  Irish  chieftains, 
though  ruling  their  septs  by  the  Brehon  law,  do  not  appear  in  that 
period  to  have  refused  the  acknowledgment  of  the  king's  sovereignty. 
But,  compelled  to  defend  their  lands  against  perpetual  aggression, 
they  justly  renounced  all  allegiance  to  a  government  which  could 
not  redeem  the  original  wrong  of  its  usurpation  by  the  benefits  of 
protection.  They  became  gradually  stronger ;  they  regained  part 
of  their  lost  territories ;  and  after  the  era  of  1315,  when  Edward 
Bruce  invaded  the  kingdom  with  a  Scots  army,  and,  though  ulti- 
mately defeated,  threw  the  government  into  a  disorder  from  which 
it  never  recovered,  their  progress  was  so  rapid  that  in  the  space  of 
thirty  or  forty  years  the  northern  provinces,  and  even  part  of  the 
southern,  were  entirely  lost  to  the  crown  of  England. 

It  is  unnecessary  in  so  brief  a  sketch  to  follow  the  unprofitable 
annals  of  Ireland  in  the  fourteenth  and  fifteenth  centuries.  Amidst 
the  usual  variations  of  war,  the  English  interests  were  continually 
losing  ground.  Once  only  Richard  II.  appeared  with  a  very  powerful 
army,  and  the  princes  of  Ireland  crowded  round  his  throne  to  offer 
homage.  But,  upon  his  leaving  the  kingdom,  they  returned  of  course 
to  their  former  independence  and  hostility.  The  long  civil  wars 
of  England  in  the  next  century  consummated  the  ruin  of  its  power 
over  the  sister  island.  The  Irish  possessed  all  Ulster,  and  shared 
Connaught  with  the  degenerate  Burkes.    The  sept  of  O'Brien  held 

s  The  statute  of  Kilkenny  restored  the  so  &r  that,  in  1376,  not  only  prelates  and 

English  government  for  a  while.    Abont  peers,  bat  proctors  of  the  clergy,  knights, 

this  time  Edward  UL   endeavoured  to  and   even   hoigesses   from  nine  towns, 

supersede    ^e    domestic  legislature  by  actually  sat  there.    But  this  was  UX)  much 

causing  the   Anglo-Irish    to  attend  his  against  the  tamper  of  the  Irish  to  be  re- 

parliament  at  Westminster ;  and  sueoeeded  pealed. 
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their  own  district  of  Thomond,  now  the  coonty  of  Glare.  A  con- 
Biderable  part  of  Leinster  was  occupied  by  other  independent  tribes ; 
while  in  the  south,  the  earls  of  Desmond,  lords  either  by  property  or 
territorial  jurisdiction  of  the  counties  of  Kerry  and  Limerick,  and 
in  some  measure  those  of  Cork  and  Waterford,  united  the  turbulence 
of  English  barons  with  the  savage  manners  of  Irish  chieftains ;  ready 
to  assume  either  character  as  best  suited  their  rapacity  and  ambi- 
tion ;  reckless  of  the  king's  laws  or  his  commands,  but  not  venturing, 
nor,  upon  the  whole  probably,  wishing,  to  cast  off  the  name  of  his 
subjects.  I'he  elder  branch  of  their  house,  the  earls  of  Kildare,  and 
another  illustrious  family,  the  Butlers,  earls  of  Ormond,  were  appa- 
rently more  steady  in  their  obedience  to  the  crown ;  yet,  in  the  great 
f mnchises  of  the  latter,  comprising  the  counties  of  Kilkenny  and 
Tipperary,  the  king's  writ  had  no  course  ;  nor  did  he  exercise  any 
civil  or  military  authority  but  by  the  permission  of  this  mighty 
peer. 

§  11.  Thus  in  the  reign  of  Henry  VII.,  when  the  English 
authority  over  Ireland  had  reached  its  lowest  point,  it  was,  with 
the  exception  of  a  very  few  seaports,  to  all  intents  confined  to  the 
four  counties  of  the  English  pale,  a  name  not  older  perhaps  than  the 
preceding  century;  those  of  Dublin,  Louth,  Kildare,  and  Meath, 
the  latter  of  which  at  that  time  included  Westmeath.  But  even 
in  these  there  were  extensive  marches,  or  frontier  districts,  the 
fuhabitants  of  which  were  hardly  distinguishable  from  the  Irish, 
and  paid  them  a  tribute  called  black-rent;  so  that  the  real 
supremacy  of  the  English  laws  was  not  probably  established 
beyond  the  two  first  of  these  counties,  from  Dublin  to  Dundalk  on 
the  coast,  and  for  about  thirty  miles  inland.  From  this  time,  how- 
ever, we  are  to  date  its  gradual  recovery.  The  more  steady  counsels 
and  firmer  prerogative  of  the  Tudor  kings  left  little  chance  of  escape 
from  their  aut)iority,  either  for  rebellious  peers  of  English  race,  or 
the  barbarous  chieftains  of  Ireland. 

I  must  pause  at  this  place  to  observe  that  we  shall  hardly  find 
in  the  foregoing  sketch  of  Irish  history,  diuring  the  period  of  the 
Plantagenet  dynasty  (nor  am  I  conscious  of  having  concealed 
anything  essential),  that  systematic  oppression  and  misrule  which 
is  every  day  imputed  to  the  English  nation  and  its  government. 
The  policy  of  our  kings  appears  to  have  generally  been  wise  and 
beneficent ;  but  it  is  duly  to  be  remembered  that  those  very 
limitations  of  their  prerogative  which  constitute  liberty,  must 
occasionally  obstruct  the  execution  of  the  best  purposes ;  and  that 
the  co-ordinate  powers  of  parliament,  so  justly  our  boast,  may 
readily  become  the  screen  of  private  tyranny  and  inveterate  abuse. 
This  incapacity  of  doing  good  as  well  as  harm  has  produced, 
wmparatively  speaking,  little  mischief  in  Great  Britain;  where 
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the  amtocratical  element  of  the  constitution  is  neither  so  pre- 
dominant, nor  so  much  in  opposition  to  the  general  interest,  as  it 
may  be  deemed  to  have  been  in  Ireland.  But  it  is  manifestly 
absurd  to  charge  the  Edwards  and  Henrys,  or  those  to  whom  their 
authority  was  delegated  at  Dublin,  with  the  crimes  they  vainly 
endeavoured  to  chastise;  much  more  to  erect  either  the  wild 
barbarians  of  the  north,  the  O'Neals  and  O'Connors,  or  the 
degenerate  houses  of  Burke  and  Fitzgerald,  into  patriot  assertors 
of  their  conntry^s  welfare.  The  laws  and  liberties  of  England  were 
the  best  inheritance  to  which  Ireland  could  attain ;  the  sovereignty 
of  the  English  crown  her  only  shield  against  native  or  foreign 
tyranny.  It  was.  her  calamity  that  these  advantages  were  long 
withheld  ;  but  the  blame  can  never  fall  ]ipon  the  government  of  this 
island* 

§  12.  In  the  contest  between  the  houses  of  York  and  Lancaster, 
most  of  the  English  col^my  in  Ireland  had  attached  themselves  to 
the  fortunes  of  the  White  Eose ;  they  even  espoused  the  two 
pretenders,  who  put  in  jeopardy  the  crown  of  Henry  VII.;  and  thus 
became  of  course  obnoxious  to  his  jealousy,  though  he  was  politic 
enough  to  forgive  in  aippearance  their  disaffection.  But  as  Ireland 
had  for  a  considerable  time  rather  served  the  purposes  of  rebellious 
invaders  than  ol  the  English  monarchy,  it  was  necessary  to  make 
her  subjection,  at  least  so  far  as  the  settlers  of  the  pale  were 
concerned,  more  than  a  word.  This  produced  the  famous  statute 
of  Drogheda,  in  1495,  known  by  the  name  of  Peyning^s  Law,  from 
the  lord  deputy  through  whose  vigour  and  pnidence  it  was  enacted. 
It  contains  a  variety  of  provisions  to  restrain  the  lawlessness  of  the 
Anglo-Irish  within  the  pale  (for  U>  no  others  could  it  immediately 
extend),  and  to  confirm  the  royal  sovereignty.  All  piivate  hostilities 
without  the  deputy's  licence  were  declared  illegal ;  bnA  to  excite  the 
Irish  to  war  was  made  high  treason.  Murders  were  to  be  prosecuted 
according  to  law,  and  not  in  the  manner  of  the  natives,  by  pillaging, 
or  exacting  a  fine  from  the  sept  of  the  slayer.  The  citizens  or  free- 
men of  towns  were  prohibited  from  receiving  wages  or  becoming 
retainers  of  lords  and  gentlemen ;  and,  to  prevent  the  ascendency  of 
the  latter  class,  none  who  had  not  served  apprenticeships  were  to  ^ 
be  admitted  as  aldermen  or  freemen  of  corporations.  The  requisitions 
of  coyne  and  livery,  which  had  subsisted  in  spite  of  the  statutes  of 
Kilkenny,  were  again  forbidden,  and  those  statutes  were  renewed 
and  confirmed.  The  principal  officers  of  state  and  the  judges  were 
to  hold  their  patents  during  pleasure,  "  because  of  the  great  incon- 
veniences that  had  followed  from  their  being  for  term  of  life,  to  the 
king's  grievous  displeasure."  A  still  more  important  provision,  in 
its  permanent  consequence,  was  made,  by  enacting  that  all  statutes 
lately  made  in  England  be  deemed  good  and  effectual  in  Ireland. 

8T.  c.  H.  B.     '  2  b 
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It  has  been  remarked  that  the  same  had  been  done  by  an  Irish  act 
of  H!dward  IV.  Some  question  might  also  be  made,  whether  the 
word  "  lately  "  was  not  intended  to  limit  this  acceptation  of  English 
law.  But  in  effect  this  enactment  has  made  an  epoch  in  Irish 
jurisprudence ;  all  statutes  made  in  England  prior  to  the  eighteenth 
year  of  Henry  VII.  being  held  equally  valid  in  Ireland,  while  none 
of  later  date  have  any  operation,  unless  specially  adopted  by  its 
parliament;  so  that  the  law  of  the  two  countries  has  begun  to 
diverge  from  that  time,  and  after  three  centuries  has  been  in  several 
r(  spects  differently  modified. 

But  even  these  articles  of  Poyning's  law  are  less  momentous  than 
one  by  which  it  is  peculiarly  known.  It  is  enacted  that  no  parlia- 
ment shall  in  future  be  holden  in  Ireland  till  the  king's  lieutenant 
shall  certify  to  the  king,  under  the  great  seal,  the  causes  and 
considerations,  and  all  such  acts  as  it  seems  to  them  ought  to  he 
passed  thereon,  and  such  be  affirmed  by  the  king  and  his  council, 
and  his  licence  to  hold  a  parliament  be  obtained.  Any  parliament 
holden  contrary  to  this  form  and  provision  should  be  deemed  void. 
Thus  by  securing  the  initiative  power  to  the  English  council,  a 
bridle  was  placed  in  the  mouths  of  every  Irish  parliament.  It  is 
probable  also  that  it  was  designed  as  a  check  on  the  lord-deputies, 
sometimes  powerful  Irish  nobles,  whom  it  was  dangerous  not  to 
employ,  but  still  more  dangerous  to  trust.  Whatever  might  be  its 
motives,  it  proved  in  course  of  time  the  great  means  of  preserving 
the  subordination  of  an  island,  which,  from  the  similarity  of  con- 
stitution, and  the  high  spirit  of  its  inhabitants,  was  constantly 
panting  for  an  independence  which  her  more  powerful  neighbour 
neither  desired  nor  dared  to  concede. 

§  13.  No  subjects  of  the  crown  in  Ireland  enjoyed  such  influence 
at  this  time  as  the  earls  of  Kildare,  whose  possessions  lying  chiefly 
within  the  pale,  they  did  not  affect  an  ostensible  independence,  hut 
generally  kept  in  their  hands  the  chief  authority  of  government, 
though  it  was  the  policy  of  the  Englibh  court,  in  its  state  of  weak- 
ness, to  balance  them  in  some  measure  by  the  rival  family  of 
Butler.  But  the  self-confidence  with  which  this  exaltation  inspired 
the  chief  of  the  former  house  laid  him  open  to  the  vengeance  of 
Henry  VIII.  5  he  affected,  while  lord-deputy,  to  be  surrounded  by 
Irish  lords,  to  assume  their  wild  manners,  and  to  intermarry  his 
daughters  with  their  race.  The  councillors  of  English  birth  or 
origin  dreaded  this  suspicious  approximation  to  their  hereditary 
enemies ;  and  Kildare,  on  their  complaint,  was  compelled  to  obey 
his  sovereign's  order  by  repairing  to»London.  He  was  committed  to 
the  Tower :  on  a  premature  report  that  he  had  suffered  death,  his 
son,  a  young  man  to  whom  he  had  delegated  the  administration, 
\vip  arms  under  the  rash  impulse  of  resentmejit;  the  primate 
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was  murdered  by  his  wild  followers,  but  the  citizens  of  Dublin 
and  the  reinforcement  sent  from  England  suppressed  this  hasty 
rebellion,  and  its  leader  was  sent  a  prisoner  to  London.  Five  of  his 
uncles,  some  of  them  not  concerned  in  the  treason,  perished  with 
him  on  the  scaffold ;  his  father  had  been  more  fortunate  in  a 
natural  death ;  one  sole  surviving  child  of  twelve  years  old,  who 
escaped  to  Flanders,  became  afterwards  the  stock  from  which  the 
great  family  of  the  Geraldines  was  restored. 

The  chieftains  of  Ireland  were  justly  attentive  to  the  stern  and 
systematic  despotism  which  began  to  characterise  the  English 
government,  displayed,  as  it  thus  was,  in  the  destruction  of  an 
ancient  and  loyal  house.    But  their  intimidation  produced  contrary 
effects ;  they  became  more  ready  to  profess  allegiance  and  to  put 
on  the  exterior  badges  of  submission,  but  more  jealous  of  the  crown 
in  their  hearts,  more  resolute  to  preserve  their  independence,  and  to 
withstand  any  change  of  laws.    Thus,  in  the  latter  years  of  Henry, 
after  the  northern  Irish  had  been  beaten  by  an  able  deputy,  lord 
Leonard  Grrey,  and  the  lordship  of  Ireland,  the  title  hitherto  borne 
by  the  successors  of  Henry  II.,  had  been  raised  by  act  of  parliament 
to  the  dignity  of  a  kingdom,  the  native  chiefs  came  in  and  sub- 
mitted ;  the  earl  of  Desmond,  almost  as  independent  as  any  of  the 
natives,  attended  parliament,  from  which  his  ancestors  had  for  some 
ages  claimed  a  dispensation ;  several  peerages  were  conferred,  some 
of  them  on  the  old  Irish  families ;  fresh  laws  were  about  the  same 
time  enacted  to  establish  the  English  dress  and  language,  and  to 
keep  the  colonists  apart  from  Irish  intercourse,*  and  after  a  disuse 
of  two  hundred  years,  the  authority  of  government  was  nominally 
recognised  throughout  Munster  and  Connaught.     Yet  we  find  that 
these  provinces  were  still  in  nearly  the  same  condition  as  before ; 
the  king's  judges  did  not  administer  justice  in  them,  the  old  Brehon 
usages  continued  to  prevail  even  in  the  territories  of  the  new  peers, 
though  their  primogenitary  succession  was  evidently  incompatible 
with  Irish  tanistry.     A  rebellion  of  two  septs  in  Leinster  under 
Edward  VI.  led  to  a  more  complete  reduction  of  their  districts, 
called  Leix  and  O'Fally,  which  in  the  next  reign  were  made  shire- 
land,  by  the  names  of  King's  and  Queen's  county.     But,  at  the 
accession  of  Elizabeth,  it  was  manifest  that  an  arduous  strucrsfle 
would  ensue  between  law  and  liberty ;  the  one  too  nearly  allied  to 
cool-blooded  oppression,  the  other  to  ferocious  barbarism. 

§  14.  Henry  VIII.  had  no  sooner  prevailed  on  the  lords  and 

commons  of  England  to  renounce  their  spiritual  obedience  to  the 

.  Roman  see,  and  to  acknowledge  his  own  supremacy,  than,  as  a 

natural  consequence,  he  proceeded  to  establish  it  in  Ireland.    In  the 

4  Irish  statutes,  28  H.  VIII.,  c.  15,  28.     ing  with  the  Irish;  which  had  indeed  beer 
Tlus  act  prohibits  intermarriage  or  foster-     previously  restrained  by  other  statutes. 

2  E  2 
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former  instance,  many  of  his  subjects,  and  even  his  clergy,  were 
secretly  attached  to  the  principles  of  the  Reformation ;  as  many 
others  were  jealous  of  ecclesiastical  wealth,  or  eager  to  possess  it. 
But  in  Ireland  the  reformers  had  made  no  progress ;  it  had  been 
among  the  effects  of  the  pernicious  separation  of  the  two  races,  that 
the  Iri^  priests  had  little  intercourse  with  their  bishops,  who  were 
nominated  by  the  king,  so  that  their  synods  are  commonly  recited 
to  have  been  holden  inter  Anglicoe ;  the  bishops  themselves  were 
sometimes  intruded  by  violence,  more  ofteo  dispossessed  by  it ;  a 
total  ignorance  and  neglect  prevailed  in  the  church ;  and  it  is  even 
found  impossible  to  recover  the  succession  of  names  in  some  sees. 
In  a  nation  so  ill  predisposed,  it  was  difficult  to  bring  about  a  com- 
pliance with  the  king's  demand  of  abjuring  their  religion ;  ignorant, 
but  not  indifferent,  the  clergy,  with  Cromer  the  primate  at  their 
head,  and  most  of  the  lords  and  commons,  in  a  parliament  held  at 
Dublin  in  1536,  resisted  the  act  of  supremacy ;  which  was  neverthe- 
less ultimately  carried  by  the  force  of  government.  Its  enemies 
continued  to  withstand  the  new  schemes  of  reformation,  more 
especially  in  the  next  reign,  when  they  went  altogether  to  subvert 
the  ancient  flEiith.  As  it  appeared  dangerous  to  summon  a  parlia- 
ment, the  English  liturgy  was  ordered  by  a  royal  proclamation ;  but 
Dowdall,  the  new  primate,  as  stubborn  an  adherent  of  the  Romish 
church  as  his  predecessor,  with  most  of  the  other  bishops  and  clergy, 
refused  obedience ;  and  the  Reformation  was  never  legally  established 
in  the  short  reign  of  £dward.  His  eldest  sister's  accession  reversed 
of  course  what  had  been  done,  and  restored  tranquillity  in  eccle- 
siastical matters ;  for  the  protestants  were  too  few  to  be  worth 
persecution,  nor  were  even  those  molested  who  fled  ta  Ireland  from 
the  flres  of  Smith  field. 

§  15.  Another  scene  of  revolution  ensued  in  a  very  few  years. 
Elizabeth,  having  fixed  the  protestant  church  on  a  stable  basis  in 
England,  sent  over  the  earl  of  Sussex  to  hold  an  Irish  parliament 
in  1560.  The  disposition  of  such  an  assembly  might  be  presumed 
hostile  to  the  projected  refinrmations ;  but  contrary  to  what  had 
occuiTed  on  this  side  of  the  channel,  though  the  peers  were  almost 
uniformly  for  the  old  religion,  a  large  majority  of  the  bishops  are 
said  to  have  veered  round  with  the  timesy  and  supported,  at  least 
by  conformity  and  acquiescence,  the  creed  of  the  English  court  In 
the  house  of  commons  pains  had  been  taken  to  secure  a  majority ; 
ten  only  out  of  twenty  counties,  which  had  at  that  time  been  formed, 
received  the  writ  of  summons;  and  the  number  of  seventy-six 
representatives  of  the  Anglo-Irish  people  was  made  up  by  the  towns, 
many  of  them  under  the  influence  of  the  crown,  some  perha(J8 
containing  a  mixture  of  protestant  population.  The  English  laws 
of  supremacy  and  uniformity  were  enacted  in  nearly  the  same 
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words ;  and  thus  the  common  prayer  was  at  once  set  up  instead 
of  the  mass,  but  with  a  singular  reservation,  that  in  those  parts  of 
the  country  where  the  minister  had  no  knowledge  of  the  English 
language,  he  might  read  the  service  in  Latin.  All  subjects  were 
bound  to  attend  the  public  worship  of  the  church,  and  every  other 
was  interdicted. 

There  were  doubtless  three  arguments  in  favour  of  this  compulsory 

establishment  of  the  protestant  church,  which  must  have  appeared 

so  conclusive  to  Elizabeth  and  her  council,  that  no  one  in  that  age 

could  have  disputed  them  without  incurring,  among  other  hazards, 

that  of  being  accounted  a  lover  of  unreasonable  paradoxes.     The 

first  was,  that  the  protestant  religion  being  true,  it  was  the  queen's 

duty  to  take  care  that  her  subjects  should  follow  no  other ;  the 

second,  that,  being  an  absolute  monarch,  or  somethiDg  like  it,  and 

a  very  wise  princess,  she  had  a  better  right  te  order  what  doctrine 

they  should  believe,  than  they  could  have  to  choose  for  themselves ; 

the  third,  that  Ireland,  being  as  a  handmaid,  and  a  conquered 

country,  must  wait,  in  all  important  matters,  on  the  pleasure  of 

the  greater  island,  and  be  accommodated  to  its  revolutions.     And, 

as  it  was  natural  that  the  queen  and  her  advisers  should  not  reject 

maxims  which  all  the  rest  of  the  world  entertained,  merely  because 

they  were  advantageous  to  themselves,  we  need  not  perhaps  be  very 

acrimonious  in  censuring  the  laws  whereon  the  church  of  Ireland  is 

founded.    But  it  is  still  equally  true  that  they  involve  a  principle 

essentially  unjust,  and  that  they  have  enormously  aggravated,  both 

in  the  age  of  Elizabeth  and  long  afterwards,  the  calamities  and  the 

disaffection  of  Ireland.    An  ecclesiastical  establishment,  that  is, 

the  endowment  and  privileges  of  a  particular  religious  society,  can 

have  no  advantages  (relatively  at  least  to  the  community  where  it 

exists)  but  its  tendency  to  promote  in  that  community  good  order 

and  virtue,  religious  knowledge  and  edification.    But,  to  accomplish 

this  end  in  any  satisfactory  manner,  it  must  be  their  church,  and 

not  that  merely  of  the  government ;  it  should  exist  for  the  people, 

and  in  the  people,  and  with  the  people.     This  indeed  is  so  manifest 

that  the  government  of  Elizabeth  never  contemplated  the  separation 

of  a  great  majority  as  licensed  dissidents   fVom  the   ordinances 

established  for  their  instruction.    It  was  undoubtedly  presumed,  as 

it  was  in  England,  that  the  church  and  commonwealth,  according 

to*  Hooker's  language,  were  to  be  two  denominations  of  the  same 

society ;  and  that  every  man  in  Ireland  who  appertained  to  the  one 

ought  to  embrace,  and  in  due  season  would  embrace,  the  communion 

of  the  other.     There  might  be  ignorance,  there  might  be  obstinacy, 

there  might  be  feebleness  of  conscience  for  a  time;  and  perhaps 

some  connivance  would  be  shown  to  these ;  but  that  the  prejudices 

of  a  majority  should  ultimately  prevail  so  as  to  determine   the 
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national  faith,  that  it  should  even  obtain  a  legitimate  indulgence  for 
its  own  mode  of  worship,  was  abominable  before  GKxi,  and  incom- 
patible with  the  sovereign  authority. 

§  16.  This  sort  of  reasoning,  half  bigotry,  half  despotism,  was 
nowhere  so  preposterously  displayed  as  in  Ireland.  The  numerical 
majority  is  not  always  to  be  ascertained  with  certainty ;  and  some 
regard  may  fairly,  or  rather  necessarily,  be  had  to  rank,  to  know- 
ledge, to  concentration.  But  in  that  island  the  disciples  of  the 
Reformation  were  in  the  most  inconsiderable  proportion  amono:  the 
Anglo-Irish  colony,  as  well  as  among  the  natives;  their  church 
was  a  government  without  subjects,  a  college  of  shepherds  without 
sheep.  I  am  persuaded  that  this  was  not  intended  nor  expected  to 
be  a  permanent  condition ;  but  such  were  the  difSculties  which  the 
state  of  that  unhappy  nation  presented,  or  such  the  negligence  of 
its  rulers,  that  scarce  any  pains  were  taken  in  the  age  of  Elizabeth, 
nor  indeed  in  subsequent  ages,  to  win  the  people's  conviction,  or  to 
eradicate  their  superstitions,  except  by  penal  statutes  and  the  sword. 
The  Irish  language  was  universally  spoken  without  the  pale;  it 
had  even  made  great  progress  within  it ;  the  clergy  were  principally 
of  that  nation ;  yet  no  translation  of  the  Scriptures,  the  chief  means 
through  which  the  Reformation  had  been  effected  in  England  and 
Germany,  nor  even  of  the  regular  liturgy,  was  made  into  that 
tongue ;  nor  was  it  possible,  perhaps,  that  any  popular  instruction 
should  be  carried  far  in  Elizabeth's  reign,  either  by  public  authority 
or  by  the  ministrations  of  the  reformed  clergy.  Yet  neither  among 
the  Welsh  nor  the  Scots  Highlanders,  though  Celtic  tribes,  and  not 
much  better  in  civility  of  life  at  that  time  than  the  Irish,  was  the 
ancient  religion  long  able  to  withstand  the  sedulous  preachers  of 
reformation. 

§  17.  It  is  evident  from  the  history  of  Elizabeth's  reign  that  the 
forcible  dispossession  of  the  catholic  clergy,  and  their  consequent 
activity  in  deluding  a  people  too  oi^en  at  all  times  to  their  counsels, 
aggravated  the  rebellious  spirit  of  the  Irish,  and  rendered  their 
obedience  to  the  law  more  unattainable.  But,  even  independently 
of  this  motive,  the  Desmonds  and  Tyrones  would  have  t^ied,  as 
they  did,  the  chances  of  insurrection,  rather  than  abdicate  their 
unlicensed  but  ancient  chieftainship.  It  must  be  admitted  that, 
if  they  were  faithless  in  promises  of  loyalty,  the  .crown's  repre- 
sentatives in  Ireland  set  no  good  example ;  and  when  they  saw  the 
spoliations  of  property  by  violence  or  pretext  of  law,  the  sudden 
executions  on  alleged  treasons,  the  breaches  of  treaty,  sometimes 
even  the  assassinations,  by  which  a  despotic  policy  went  onward 
in  its  work  of  subjugation,  they  did  but  play  the  usual  game  of 
barbarians  in  opposing  craft  and  perfidy,  rather  more  gross  perhaps 
and  notorious,  to  the  same  engines  of  a  dissembling  government. 
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Yet  if  we  can  put  any  trust  in  our  own  testimonies,  the  great 
families  were,  by  mismanagement  and  dissension,  the  curse  of  their 
vassals.     Sir  Heniy  Sidney  represents  to  the  queen,  in  1567,  the 
wretched  condition  of  the  southern  and  western  counties  in  the  vast 
territories   of  the   earls   of  Ormond,  Desmond,  and  Clanricarde. 
**  An  unmeasurable  tract,"  he  says,  "  is  now  waste  and  uninhabited, 
which  of  late  years  was  well  tilled  and  pastured."     "A  more 
pleasant  nor  a  more  desolate  land  I  never  saw  than  from  Youghall 
to  Limerick."    "  So  far  hath  that  policy,  or  rather  lack  of  policy, 
in  keeping  dissension  among  them  prevailed,  as  now,  albeit  all  that 
are  alive  would  become  honest  and  live  in  quiet,  yet  are  there  not 
left  alive  in  those  two  provinces  the  twentieth  person  necessary  to 
inhabit  the  same."    Yet  this  was  but  the  first  scene  of  calamity. 
After  the  rebellion  of  the  last  earl  of  Desmond,  the  counties  of  Cork 
and   Kerry,   his  ample   patrimony,  were  so  wasted  by  war  and 
military  Executions,  and  famine  and  pestilence,  that,  according  to  a 
contemporary  writer,  who  expresses  the  truth  with  hyperbolical 
energy,  "the  land  itself,  which  before  those  wars  was  populous, 
well  inhabited,  and  rich  in  all  the  good  blessings  of  God,  being 
plenteous  of  com,  full  of  cattle,  well  stored  with  fruit  and  sundry 
other  good  commodities,  is  now  become  waste  and  barren,  yielding 
no  fruits,  the  pastures  no  cattle,  the  fields  no  com,  the  air  no  birds, 
the  seas,  though  full  of  fish,  yet  to  them  yielding  nothing.    Finally, 
every  way  the  curse  of  God  was  so  great^  and  the  lands  so  barren 
both  of  man  and  beast,  that  whosoever  did  travel  from  the  one  end 
unto  the  other  of  all  Munster,  even  from  Waterford  to  the  head  of 
Limerick,  which  is  about  six-score  miles,  he  should  not  meet  any 
man,  woman,  or  child,  saving  in  towns  and  cities ;  nor  yet  see  any 
beast  but  the  very  wolves,  the   foxes,  and  other   like  ravening 
beasts."*    The  severity  of  sir  Arthur  Grey,  at  this  time  deputy, 
was  such  that  Elizabeth  was  assured  he  had  left  little  for  her  to 
reign  over  but  ashes  and  carcasses ;  and,  though  not  by  any  means 
of  too  indulgent  a  nature,  she  was  induced  to  recall  him.'    His 
successor,  sir  John   Perrott,  who  held  the  viceroy  alty  only  from 
1584  to  1587,  was  distinguished  for  a  sense  of  humanity  and  justice, 
together  with  an  active  zeal  for  the  enforcement  of  law.     Perrott, 
the  best  of  Irish  governors,  soon  fell  a  sacrifice  to  a  court  intrigue 
and  the  queen's  jealousy;   and  the  remainder  of  her  reign  was 
occupied  with  almost  unceasing  revolts  of  the  earl  of  Tyrone,  head 
of  the  great  sect  of  0*Neil  in  Ulster,  instigated  by  Kome  and  Spain, 


s  HolUngshed,  460.  repfesentatlve  of  the  virlne  of  Justice  in 

•  Spenser's  Account  of  Ireland,  p.  430  that  allegory,  attended  by  Talus  with  his 

(voL  viii  of  Todd's  edition,  1805).    Orey  iron  flail,  which  indeed  was  unsparingly 

Is  the  Arthegal  of  the  Faeiy  Queen,  the  employed  to  crush  rebellion. 
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and  endangering,  far   more    than   any  preceding   rebellion,   ber 
sovereignty  over  Ireland. 

§  18.  The  old  English  of  the  pale  were  little  more  disposed  to 
embrace  the  reformed  religion,  or  to  acknowledge  the   despotic 
principles  of  a  Tudor  administration,  than  the  Irish  themselves ; 
and  though  they  did  not  join  the  rebellions  of  those  they  so  much 
hated,  the  queen*s  deputies  had  sometimes  to  encounter  a  more  legal 
resistance.     A  new  race  of  colonists  had  begun  to  appear  in  their 
train,  eager  for  possessions,  and  for  the  rewards  of  the  crown,  con- 
temptuous of  the  natives,  whether  aboriginal  or  of  English  descent, 
and  in  consequence  the  objects  of  their  aversion  or  jealousy.     Hence 
in  a  parliament  summoned  by  sir  Henry  Sidney  in  1569,  the  first 
alter  that  which  had  reluctantly  established  the  protestant  church, 
a  strong  country  party,  as  it  may  be  termed,  was  formed  in  opposi- 
tion to  the  crown.     I'hey  complained  with  much  justice  of  the 
management  by  which  irregular  returns  of  members  had  been  made ; 
some  from  towns  not  incorporated,  and  which  had  never  possessed 
the  elective  right ;  some  self-chosen  sherlSs  and  magistrates ;  some 
mere  English  strangers,  returned  for  jdaces  which  they  had  never 
seen.     The  judges,  on  reference,  to  their  opinion,  declared  the 
elections  illegal  in  the  two  former  cases ;  but  confirmed  the  non- 
resident burgesses,  which  still  left  a  majority  for  the  court. 

The  Irish  patriots,  after  this  preliminary  discussion,  opposed  a 
new  tax  upon  wines  and  a  bill  for  the  suspension  of  Poyning's  law. 
The  duty  on  wines,  laid  aside  for  the  time,  was  carried  in  a  sub- 
sequent session  in  the  same  year;  and  several  other  statutes  were 
enacted,  which,  as  they  did  not  affect  the  pale,  may  possibly  have 
encountered  no  opposition. 

§  19.  In  sir  Henry  Sidney's  second  government,  which  began  in 
1576,  the  pale  was  excited  to  a  more  strenuous  resistance  by  an 
attempt  to  subvert  their  liberties.     It  had  long  been  usual  to  obtain 
a  sum  of  money  for  the  maintenance  of  the  household  and  of  the 
troops  by  an  assessment  settled  between  the  council  and  principal 
inhabitants  of  each  district.     This,  it  was  contended  by  the  govern- 
ment, was  instead  of  the  contribution  of  victuals  which  the  queen, 
by  her  prerogative  of  purveyance,  might  claim  at  a  fixed  rate,  much 
lower  than  the  current  price.    It  was  maintained  on  the  other  side 
to  be  a  voluntary  benevolence.     Sidney  now  devised  a  plan  to 
change  it  for  a  cess  or  permanent  composition  for  every  plough-land, 
without  regard  to  those  which  claimed  exemption  from  the  burden 
of  purveyance;  and  imposed  this  new  tax  by  order  of  council,  as 
sufficiently  warrantable  by  the  royal  prerogative.    The  landowners 
of  the  pale  remonstrated  against  such  a  violation  of  their  franchises, 
and  were  met  by  the  usual  arguments.     They  appealed  to  the  text 
-^  the  laws ;  the  deputy  replied  by  precedents  against  law.    These 
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irregularities  did  not  satisfy  the  gentry  of  the  pale,  who  refused 
compliance  with  the  demand,  and  still  alleged  that  it  was  contrary 
both  to  reason  and  law  to  impose  any  charge  upon  them  without 
parliament  or  grand  council.  A  deputation  was  sent  to  England  in 
the  name  of  all  the  subjects  of  the  English  pale.  Sidney  was  not 
backwiird  in  representing  their  behaviour  as  the  effect  of  dis- 
affection; nor  was  Elizabeth  likely  to  recede  where  both  her 
authority  aud  her  revenue  were  apparently  concerned.  But,  after 
some  demonstrations  of  resentment  in  committing  the  delegates  to 
the  Tower,  she  took  alarm  at  the  clamours  of  their  countrymen ; 
and,  aware  that  the  king  of  Spain  was  ready  to  throw  troops  into 
Ireland,  desisted  with  that  pnidence  which  always  kept  her  passion 
in  command,  accepting  a  voluntary  composition  for  seven  years  in 
the  accustomed  manner. 

§  20.  James  I.  ascended  the  throne  with  as  great  advantages  in 
Ireland  as  in  his  other  kingdoms.  That  island  was  already  pacified 
by  the  submission  of  Tyrone;  and  all  was  prepared  for  a  final 
establishment  of  the  EDglish  power  upon  the  basis  of  equal  laws 
and  civilized  customs ;  a  reformation  which  in  some  respects  the 
king  was  not  ill  fitted  to  introduce.  His  reign  is  i^erhaps  on  the 
whole  the  most  important  in  the  constitutional  history  of  Ireland, 
and  that  from  which  the  present  scheme  of  society  in  that  country 
is  chiefly  to  be  deduced. 

1.  The  laws  of  supremacy  and  uniformity,  copied  from  those  of 
England,  were  incompatible  with  any  exercise  of  the  Roman  catholic 
worship,  or  with  the  admission  of  any  members  of  that  church  iuto 
civil  trust.  It  appears  indeed  that  they  were  by  no  means  strictly 
executed  during  the  queen's  reign ;  yet  the  priests  were  of  course 
excluded,  so  far  a^  the  English  authority  prevailed,  from  their 
churches  and  benefices ;  the  former  were  chiefly  ruined ;  the  latter 
fell  to  protestant  strangers  or  to  conforming  ministers  of  native 
birth,  dissolute  and  ignorant,  as  careless  to  teach  as  the  people  wp^re 
pre-determined  not  to  listen."^  The  priests,  many  of  them,  engaged 
in  a  conspiracy  with  the  court  of  Spain  against  the  queen  and  her 
successor,  and,  all  deeming  themselves  unjustly  and  sacrilegiously 
despoiled,  kept  np  the  spirit  of  disaffection,  or  at  least  of  resistance 
to  religious  innovation,  throughout  the  kingdom.  The  accession  of 
James  seemed  a  sort  of  signal  for  casting  off  the  yoke  of  heresy ;  in 
Cork,  Waterford,  and  other  cities,  the  people,  not  without  consent 
of  the  magistrates,  rose  to  restore  the  catholic  worship;  they  seized 
the  churches,  ejected  the  ministers,  marched  in  public  processions, 
and  shut  their  gates  against  the  lord  deputy.    He  soon  reduced 

7  Spenser  gives  a  bad  diaracter  of  tbe     aooonnt  tbat  the  nnlTeralty  of  Dnblin  was 
protesiank  clergy.    It  was  chieflj  on  this     foanded  in  1591.    Leland,  11.319. 
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them  to  obedience ;  but  almost  the  whole  nation  was  of  the  same 
faith,  and  disposed  to  struggle  for  a  public  toleration.  This  was 
beyond  every  question  their  natural  right,  and  as  certainly  w£^  it 
the  best  policy  of  England  to  have  granted  it ;  but  the  king-craft 
aud  the  priest-craft  of  the  day  taught  other  lessons.  Priests  were 
ordei-ed  by  proclamation  to  quit  the  realm;  the  magistrates  and 
chief  citizens  of  Dublin  were  committed  to  prison  for  refusing  to 
frequent  the  protestant  church.  The  gentry  of  the  pale  remon- 
strated at  the  court  of  Westminster;  and,  though  their  delegates 
atoned  for  their  self- devoted  courage  by  impiisonment,  the  secret 
menace  of  expostulation  seems  to  have  produced,  as  usual,  some 
effect,  in  a  direction  to  the  lord  deputy  that  he  should  endeavour  to 
conciliate  the  recusants  by  instruction.  These  penalties  of  recu- 
sancy, from  whatever  cause,  were  very  little  enforced,  but  the 
catholics  murmured  at  the  oath  of  supremacy,  which  shut  them 
out  from  every  distinction :  though  here  again  the  execution  of  the 
law  was  sometimes  mitigated,  they  justly  thought  themselves 
humiliated,  and  the  liberties  of  their  country  endangered,  by 
standing  thus  at  the  mercy  of  the  crown.  And  it  is  plain  that 
even  within  the  pale  the  compulsory  statutes  were  at  least  far 
better  enforced  than  under  the  queen;  while  in  those  provinces 
within  which  the  law  now  first  began  to  have  its  course,  the 
difference  was  still  more  acutely  perceived. 

§  21. — 2.  The  first  care  of  the  new  administration  was  to  perfect 
the  reduction  of  Ireland  into  a  civilized  kingdom.  Sheriffs  were 
appointed  throughout  Ulster  ;  the  territorial  divisions  of  counties 
and  baronies  were  extended  to  the  few  districts  that  still  wanted 
them ;  the  judges  of  assize  went  their  circuits  everywhere ;  the 
customs  of  tauistry  and  gavel-kind  were  determined  by  the  court  pf 
king's  bench  to  be  void ;  the  Irish  lords  surrendered  their  estates  to 
the  crown,  and  received  them  back  by  the  English  tenures  of 
knight-service  or  soccage ;  an  exact  account  was  taken  of  the  lands 
each  of  these  chieftains  possessed,  that  he  might  be  invested  with 
none  but  those  he  occupied ;  while  his  tenants,  exempted  from 
those  uncertain  Irish  exactions,  the  source  of  their  servitude  and 
misery,  were  obliged  only  to  an  annual  quit-rent,  and  held  their 
own  lands  by  a  free  tenure.  The  king's  writ  was  obeyed,  at  least 
in  profession,  throughout  Ireland ;  after  four  centuries  of  lawlessne>s 
and  misgovernment  a  golden  period  was  anticipated  by  the  English 
courtiers,  nor  can  we  hesitate  to  recognise  the  infiuence  of  enlightened, 
and  sometimes  of  benevolent  minds,  in  the  scheme  of  government 
now  carried  into  effect.  But  two  unhappy  maxims  debased  their 
motives,  and  discredited  their  policy  ;  the  first,  that  none  but  the 
true  religion,  or  the  state's  religion,  could  be  suffered  to  exi.st  in  ihe 
eye  of  the  law  ;  the  second,  that  no  pretext  could  be  too  harsh  or 
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iniquitous  to  exclude  men  of  a  different  race  or  erroneous  faith  from 
their  possessions. 

§  22. — 3.  The  suppression  of  Slanes  O'Neil's  revolt  in  1567  seems 
to  have  suggested  the  thought,  or  afforded  the  means,  of  perfecting 
the  conquest  of  Ireland  by  the  same  methods  that  had  been  used  to 
commence  it,  an  extensive  plantation  of  English  colonists.     I'he 
law  of  forfeiture  came  in  very  conveniently  to  further  this  great 
scheme  of  policy.     0*Neil  was  attainted  in  the  parliament  of  1669  ; 
the  territories  which  acknowledged  him  as  chieftain,   comprising 
a  large  part  of  Down  and  Antrim,  were  vested  in  the  crown ;  and  a 
natural  son  of  sir  Thomas  Smith,  secretary  of  state,  who  is  said  to 
have  projected  this  settlement,  was  sent  with  a  body  of  English  to 
take  possession  of  the  lands  thus  presumed  in  law  to  be  vacant. 
This  expedition   however  failed  of  success;  the  native  occupants 
not  acquiescing  in  this  doctrine  of  our  lawyers.     But  fresh  adven- 
turers settled  in  different  parts  of  Ireland ;  and  particularly  after 
the  earl  of  Desmond's  rebellion  in  1583,  whose  forfeiture  was  reck- 
oned at  574,628  Irish  acres,  though  it  seems  probable  that  this  is 
more  than  double  the  actual  confiscation.     These  lands  in  the 
counties  of  Cork  and  Kerry,  left  almost  desolate  by  the  oppression 
of  the  Geraldines  themselves,  and  the  far  greater  cruelty  of  the  govern- 
ment in  subduing  them,  were  parcelled  out  among  English  under- 
takers at  low  rents,  but  on  condition  of  planting  eighty-six  families 
on  an  estate  of  12,000  acres,  and  in  like  proportion  for  smaller  pos- 
sessions.    None  of  the  native  Irish  were  to  be  admitted  as  tenants ; 
but  neither  this  nor  the  other  conditions  were  strictly  observed  by 
the  undertakers,  and  the  colony  suffered  alike  by  their  rapacity 
and  their  neglect.     The  oldest  of  the  second  race  of  English  families 
in  Ireland  are  found  among  the  descendants  of  these  Munster 
colonists.     We  find  among  them  also  some  distinguished  names 
that  have  left  no  memorial  in  their  posterity ;  sir  Walter  Ealeigh, 
who  here  laid  the  foundation  of  his  transitory  success,  and  one  not 
less  in  glory,  and  hardly  less  in  misfortune,  Edmund  Spenser.     In 
a  country  house  ouce  belonging  to  the  Desmonds  on  the  banks  of 
the  Mulla  near  Doneraile,  the  first  three  books  of  the  *  Faery 
Queen'  were  written;  and  here  too  the  poet  awoke  to  the  sad 
realities  of  life,  and  has  left  us,  in  his  *  Account  of  the  State  of 
Ireland,*  the  most  full  and  authentic  document  that  illustrates  its 
condition.     This  treatise  abounds  with  judicious  observations ;  but 
we  regret  the  disposition  to  recommend  an  extreme  severity  in 
dealing  with  the  native  Irish,  which  ill  becomes  the  sweetness  of 
his  muse. 

The  two  great  native  chieftains  of  the  north,  the  earls  of  Tyrone 
and  Tyrconnel,  a  few  years  after  the  king's  accession,  engaged,  or 
were  charged  with  having  engaged,  in  some  new  conspiracy,  and 
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flying  from  joBtioe  were  attainted  of  treason.  Five  hundred  thousand 
acres  in  Ulster  were  thus  forfeited  to  the  crown;  and  on  this  was 
laid  the  foundation  of  that  great  colony  which  has  rendered  that 
province,  fh)m  heing  the  seat  of  the  wildest  natives,  the  most 
flourishing,  the  most  protestant,  and  the  most  enlightened  part  of 
Ireland,     lliis  plantation,  though  projected  no  doubt  by  the  king 
and  by  lord  Bacon,  was  chiefly  carried  into  effect  by  the  lord  deputy, 
sir  Arthur  Chichester,  a  man  of  great  capacity,  judgment,   and 
prudence.     He  caused  surveys  to  be  taken  of  the  several  counties, 
fixed  upon  proper  places  for  building  castles  or  founding  towns,  and 
advised  that  the  lands  should  be  assigned,  partly  to  English  or 
Scots  undertakers,  partly  to  servitors  of  the  crown,  as  they  were 
called,  men  who  had  possessed  civil  or  military  offices  in  Ireland, 
partly  to  the  old  Irish,  even  some  of  those  who  had  been  concerned 
in  Tyrone's  rebellion.    These  and  their  tenants  were  exempted  from 
the  oath  of  supremacy  imposed  on  the  new  planters.    From  a  sense 
of  the  error  committed  in  the  queen's  time  by  granting  vast  tracts 
to  single  persons,  the  lands  were  distributed  in  three  classes,  of 
2000, 1500,  and  1000  English  acres ;  and  in  every  county  one-half 
of  the  assignments  was  to  the  smallest,  the  rest  to  the  other  two 
classes.    Those  who  received  2000  acres  yere  bound  within  four 
years  to  build  a  castle  and  bawn,  or  strong  court-yard ;  the  second 
class  within  two  years  to  build  a  stone  or  brick  house  with  a  bawn ; 
the  third  class  a  bawn  only.    The  first  were  to  plant  on  their  lauds 
within  three  years  forty-eight  able  men,  eighteen  years  old  or  up- 
wards, bom  in  England  or  the  inland  parts  of  Scotland ;  the  others 
to  do  the  same  in  proportion  to  their  estates.    All  the  grantees  were 
to  reside  within  five  years,  in  person  or  by  approved  agents,  and 
to  keep  sufficient  store  of  arms ;  they  were  not  to  alienate  their 
lands  without  the  king's  licence,  nor  to  let  them  for  less  than  twenty- 
one  years ;  their  tenants  were  to  live  in  houses  built  in  the  English 
manner,  and  not  dispersed,  but  in  villages.    The  natives  held  their 
lands  by  the  same  conditions,  except  that  of  building  fortified  houses ; 
but  they  were  bound  to  take  no  Irish  exactions  from  their  tenants, 
nor  to  suffer  the  practice  of  wandering  with  their  cattle  from  place 
to  place.     In  this  manner  were  these  escheated  lands  of  Ulster 
divided  among  a  hundred  and  four  English  and  Scots  undertakers, 
fifty-six  servitors,  and  two  hundred  and  eighty-six  natives.    All 
lands  which  through  the  late  anarchy  and  change  of  religion  had 
been  lost  to  the  church  were  restored  ;  and  some  further  provision 
was  made  for  the  beneficed  clergy.    Chichester,  as  was  just,  received 
an  allotment  in  a  far  ampler  measure  than  the  common  servants 
of  the  crown. 

§  23.  This  noble  design  was  not  altogether  completed  according 
to  the  platform.  The  native  Irish,  to  whom  some  regard  was  shown 
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bj  these  regulations,  were  less  equitably  dealt  with  by  the  colonists, 
and  by  those  other  adventurers  whom  England  continually  sent 
forth  to  enrich  themselves  and  maintain  her  sovereignty.  Pretexts 
were  sought  to  establish  the  crown*s  title  over  the  possessions  of  the 
Irish ;  they  were  assailed  through  a  law  which  they  had  but  just 
adopted,  and  of  which  they  knew  nothing,  by  the  claims  of  a 
litigious  and  encroaching  prerogative,  against  which  no  prescription 
could  avail,  nor  any  plea  of  fairness  and  equity  obtain  favoiy:  in 
the  sight  of  English-bom  judges.  Thus,  in  the  King's  and  Queen's 
counties,  and  in  those  of  Leitrim,  Longford,  and  Westmeath, 
385,000  acres  were  adjudged  to  the  crown,  and  66,000  in  that  of 
Wicklow.  The  greater  part  was  indeed  regranted  to  the  native 
owners  on  a  permanent  tenure ;  and  some  apology  might  be  found 
for  this  harsh  act  of  power  in  the  means  it  gave  of  civilising  those 
central  regions,  always  the  shelter  of  rebels  and  robbers ;  yet  this 
did  not  take  off  the  sense  of  forcible  spoliation  which  every  foreign 
tyranny  renders  so  intolerable.  Surrenders  were  extorted  by  menaces ; 
juries  refusing  to  find  the  crown's  title  were  fined  by  the  council ; 
many  were  dispossessed  without  any  compensation,  and  sometimes 
by  gross  perjury,  sometimes  by  barbarous  cruelty.  It  is  said  that 
in  the  county  of  Longford  the  Irish  had  scarcely  one-third  of  their 
former  possessions  assigned  to  them,  out  of  three-fourths  which  had 
been  intended  by  the  king.  Those  who  had  been  most  faithful, 
those  even  who  had  conformed  to  the  protestant  church,  were  little 
better  treated  than  the  rest.  Hence,  though  in  many  new  planta- 
tions great  signs  of  improvement  were  perceptible,  though  trade  and 
tillage  increased,  and  towns  were  built,  a  secret  rankling  for  those 
injuries  was  at  the  heart  of  Ireland;  and  in  these  two  leading 
grievances,  the  penal  laws  against  recusants,  and  the  inquisition 
into  defective  titles,  we  trace,  beyond  a  shadow  of  doubt,  the  primary 
source  of  the  rebellion  in  1641. 

§  24. — 4.  Before  the  ^reign  of  James,  Ireland  had  been  regarded 
either  as  a  conquered  country  or  as  a  mere  colony  of  English,  ac- 
cording to  the  persons  or  the  provinces  which  were  in  question. 
The  whole  island  now  took  a  common  character,  that  of  a  subor- 
dinate kingdom,  inseparable  from  the  English  crown,  and  dependent 
also,  at  least  as  was  taken  for  granted  by  our  lawyers,  on  the  English 
legislature;  but  governed  after  the  model  of  our  constitution,  by. 
nearly  the  same  laws,  and  claiming  entirely  the  same  liberties.  It 
was  a  natural  consequence  that  an  Irish  parliament  should  repre- 
sent, or  affect  to  represent,  every  part  of  the  kingdom.  None  of 
Irish  blood  had  ever  sat,  either  lords  or  commoners,  till  near  the 
end  of  Henry  YIIL's  reign.  The  representation  of  the  twelve 
counties  into  which  Munster  and  part  of  Leinster  were  divided, 
and  of  a  few  towns,  which  existed  in  the  reign  of  Edward  III.,  if 
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Dot  later,  wbm  reduced  by  the  defection  of  ao  many  English  families 
to  the  limits  of  the  four  shires  of  the  pale.  The  old  counties,  when 
they  returned  to  their  allegiance  under  Henry  YllL,  and  those 
afterwards  formed  by  Mary  and  Elizabeth,  increased  the  number  of 
the  commons ;  though  in  that  of  1567,  as  has  been  mentioned,  the 
writs  for  some  of  them  were  arbitrarily  withheld.  The  two  queens 
did  not  neglect  to  create  new  boroughs,  in  order  to  balance  the 
mor^  independent  representatives  of  the  old  Anglo-Irish  families  by 
the  English  retainers  of  the  court.  Tet  it  is  said  that  in  seventeen 
counties  out  of  thirty-two  into  which  Ireland  was  finally  parcelled, 
there  was  no  town  that  returned  burgesses  to  parliament  before  the 
reign  of  James  I.,  aud  the  whole  number  in  the  rest  was  bnt  about 
thirty.  He  created  at  once  forty  new  boroughs,  or  possibly  rather 
more ;  for  the  number  of  the  commons,  in  1613,  appears  to  have 
been  232.  It  was  several  times  afterwards  augmented,  and  reached 
its  complement  of  300  in  1692.  lliese  grants  of  the  elective  fran- 
chise were  made,  not  indeed  improvidently,  but  with  very  sinister 
intents  towards  the  freedom  of  parliament ;  two-thirds  of  an  Irish 
house  of  commons,  as  it  stood  in  the  eighteenth  century,  being 
returned  with  the  mere  farce  of  election  by  wretched  tenants  of  the 
aristocracy. 

§  25.  I'he  province  of  Connaught,  with  the  adjoining  county  of 
Clare,  was  still  free  from  the  intrusion  of  English  colonists.  The 
Irifh  had  complied,  both  under  Elizabeth  and  James,  with  the 
usual  conditions  of  surrendering  their  estates  to  the  crown  in  order 
to  receive  them  back  by  a  legal  tenure.  But,  as  these  grants,  by 
some  negligence,  had  not  been  duly  enrolled  in  chancery  (though 
the  proprietors  had  paid  large  fees  for  that  security),  the  council 
were  not  ashamed  to  suggest,  or  the  king  to  adopt,  an  iniquitous 
scheme  of  declaring  the  whole  country  forfeited,  in  order  to  form 
another  plantation  as  extensive  as  that  of  Ulster.  The  remonstrances 
of  those  whom  such  a  project  threatened  put  a  present  stop  to  it ;  and 
Charles,  on  ascending  the  throne,  found  it  better  to  hear  the  pro- 
posals of  his  Irish  subjects  for  a  composition.  After  some  time  it 
was  agreed  between  the  court  and  the  Irish  a<]:ent8  in  London,  that 
the  kingdom  should  voluntarily  contribute  120,000Z.  in  three  years 
by  equal  payments,  in  return  for  certain  graces,  as  they  were  called, 
which  the  king  was  to  bestow.  These  went  to  secure  the  subject's 
title  to  his  lands  against  the  crown  after  sixty  years'  possession, 
and  gave  the  people  of  Connaught  leave  to  enrol  their  grants,  re- 
lieving also  the  settlers  in  Ulster  or  other  places  from  the  penalties 
they  had  incurred  by  similar  neglect.  The  abuses  of  the  council- 
chamber  in  meddling  with  private  causes,  the  oppression  of  the 
court  of  wards,  the  encroachments  of  military  authority,  and  ex- 
cesses of  the  soldiers  were  restrained.    A  fi'ee  trade  with  the  king's 
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dominions  or  those  of  friendly  powers  was  admitted.  The  recusants 
were  allowed  to  sue  for  livery  of  their  estates  in  the  court  of  wards, 
and  to  practise  in  courts  of  law,  on  taking  an  oath  of  mere  alle- 
giance instead  of  that  of  supremacy.  Unlawful  exactions  and 
severities  of  the  clergy  were  prohibited.  These  reformations  of  un- 
questionable and  intolerable  evils,  as  beneficial  as  those  contained 
nearly  at  the  same  moment  in  the  Petition  of  Kight,  would  have 
saved  Ireland  long  ages  of  calamity,  if  they  had  been  as  faithfully 
completed  as  they  seemed  to  be  graciously  conceded.  But  Charles  I. 
emulated  on  this  occasion  the  most  perfidious  tyrants.  It  had  been 
promised  by  an  article  in  these  graces  that  a  parliament  should  be 
held  to  confirm  them.  Writs  of  summons  were  accordingly  issued 
by  the  lord  deputy ;  but  with  no  consideration  of  that  fundamental 
rule  established  by  Poyniug's  law,  that  no  parliament  should  be 
held  in  Ireland  until  the  king's  licence  be  obtained.  This  irregu- 
larity was  of  course  discovered  in  England,  and  the  writs  of  sum- 
mons declared  to  be  void.  It  would  have  been  easy  to  remedy  this 
mistake,  if  such  it  were,  by  proceeding  in  the  regular  course  with  a 
royal  licence.  But  this  was  withheld ;  no  parliament  was  called 
for  a  considerable  time ;  and,  when  the  three  years  had  elapsed 
during  which  the  voluntary  contribution  had  been  .payable,  the 
king  threatened  to  straiten  his  graces  if  it  were  not  renewed. 

§  26.  He  had  now  placed  in  the  viceroyalty  of  Ireland  that  star  of 
exceeding  brightness,  but  sinister  influence,  the  willing  and  able 
instrument  of  despotic  power,  lord  Strafford.  In  his  eyes  the 
country  he  governed  belonged  to  the  crown  by  right  of  conquest ; 
neither  the  original  natives,  nor  even  the  descendants  of  the  con- 
querors themselves,  possessing  any  privileges  which  could  interfere 
with  its  sovereignty.  He  found  two  parties  extremely  jealous  of 
each  other,  yet  each  loth  to  recognise  an  absolute  prerogative,  and 
thus  in  some  measure  having  a  common  cause.  The  protestants, 
not  a  little  from  bigotry,  but  far  more  from  a  persuasion  that  they 
held  their  estates  on  the  tenure  of  a  rigid  religious  monopoly,  could 
not  endure  to  hear  of  a  toleration  of  popery,  which,  though  originally 
demanded,  was  not  even  mentioned  in  the  king's  graces ;  and  dis- 
approved the  indulgence  shown  by  those  graces  to  recusants,  which 
is  said  to  have  been  followed  by  an  impolitic  ostentation  of  the 
Eomish  worship.  They  objected  to  a  renewal  of  the  contribution, 
both  as  the  price  of  this  dangerous  tolerance  of  recusancy  and  as 
debarring  the  protestant  subjects  of  their  constitutional  right  to 
grant  money  only  in  parliament.  Wentworth,  however,  insisted 
upon  its  payment  for  another  year,  at  the  expiration  of  which  a 
parliament  was  to  be  called. 

The  king  did  not  come  without  reluctance  into  this  last  measure, 
hating,  as  he  did,  the  very  name  of  parliament;  but  the  lord  deputy 
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confided  in  his  own  energy  to  make  it  innoxious  and  serviceable. 
They  conspired  together  bow  to  extort  the  most  from  Ireland,  and 
concede  the  least ;  Charles,  in  truth,  showing  a  most  selfish  indif- 
ference to  anything  but  his  own  revenue  and  a  most  dishonourable 
unfaithfulness  to  his  word.  The  parliament  met  in  1634,  with  a 
strong  desire  of  insisting  on  the  confirmation  of  the  graces  they  had 
ali*eady  paid  for ;  but  Went  worth  had  so  balanced  the  protestant 
and  recusant  parties,  employed  so  skilfully  the  resources  of  fair 
promises  and  intimidation,  that  he  procured  six  subsidies  to  be 
granted  befoi-e  a  prorogation,  without  any  mutual  concession  from 
the  crown.  It  had  been  agreed  that  a  second  session  should  be 
held  for  confirming  the  graces ;  but  in  this,  as  might  be  expected, 
the  supplies  having  been  provided,  the  request  of  both  houses  that 
they  might  receive  the  stipulated  reward  met  with  a  cold  reception ; 
and  ultimately  the  most  essential  articles,  those  establishing  a  sixty 
years'  prescription  against  the  crown,  and  securing  the  titles  of  pro- 
prietors in  Clare  and  Connaught,  as  well  as  those  which  relieved 
the  catholics  in  the  court  of  wards  from  the  oath  of  supremacy,  were 
laid  aside.  Statutes,  on  the  other  hand,  were  borrowed  from  Eng- 
land, especially  that  of  uses,  which  cut  off  the  methods  they  had 
hitherto  employed  for  evading  the  law's  severity. 

Strafford  had  always  determined  to  execute  the  project  of  the 
late  reign  with  respect  to  the  western  counties.  He  proceeded  to 
hold  an  inquisition  in  each  county  of  Connaught,  and  summoned 
iuries  in  order  to  preserve  a  mockery  of  justice  in  the  midst  of 
tyranny.  They  were  required  to  find  the  king's  title  to  all  the 
lands,  on  such  evidence  as  could  be  found  and  was  thought  fit  to 
be  laid  before  them ;  and  were  told  that  what  would  be  best  for 
their  own  interest  would  be  to  return  such  a  verdict  as  the  king 
desired ;  what  would  he  best  ibrhis,  to  do  the  contrary  ;  since  he 
was  able  to  establish  it  without  their  consent,  and  wished  only  to 
invest  them  graciously  with  a  large  part  of  what  they  now  imlawfully 
withheld  from  him.  These  menaces  had  their  effect  in  all  counties 
except  that  of  Gal  way,  where  a  jury  stood  out  obstinately  against 
the  crown,  and  being  in  consequence,  as  well  as  the  sheriff, 
summoned  to  the  castle  in  Dublin,  were  senteuced  to  an  enormous 
fine.  Yet  the  remonstrances  of  the  western  proprietors  were  so 
clamorous  that  no  steps  were  immediately  taken  for  carrying  into 
effect  the  designed  plantation;  and  the  great  revolutions  of  Scotland 
and  England  which  soon  ensued  gave  another  occupation  to  the 
mind  of  lord  Strafford.  It  has  never  been  disputed  that  a  more 
uniform  administration  of  justice  in  ordinary  cases,  a  stricter  coer- 
cion of  outrage,  a  more  extensive  commerce,  evidenced  by  the 
augmentation  of  customs,  above  all,  the  foundation  of  the  great 

'en  manufacture  in  Ulster,  distinguished  the  period  of  his  govern- 
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ment.  But  it  is  equally  manifest  that  neither  the  reconcilement  of 
parties,  nor  their  affection  to  ihe  English  crown,  could  be  the  result 
of  his  arbitrary  domination;  and  that,  having  healed  no  wound 
he  found,  he  left  others  to  break  out  after  his  removal.  The 
despotic  violence  of  this  minister  towards  private  persons,  and  those 
of  great  eminence,  is  in  some  instances  well  known  by  the  proceed- 
ings on  his  impeachment,  and  in  others  is  sufficiently  familiar  by 
our  historical  and  biographical  literatur&  It  is  indeed  remarkable 
that  we  find  among  the  objects  of  his  oppression  and  insult  all  that 
most  illustrates  the  contemporary  annals  of  Ireland,  the  venerable 
learning  of  .Usher,  the  pious  integrity  of  Bedell,  the  experienced 
wisdom  ef  CJork,  and  the  early  virtue  of  Clanricarde. 

The  parliament  as8emi)led  by  Strafford  in  1640  began  with  loud 
professions  of  gratitude  to  the  king  for  the  excellent  governor  he 
had  appointed  over  them  ;  they  voted  subsidies  to  pay  a  large  army 
raised  to  serve  s^ainst  the  Scots,  and  seemed  eager  to  give  every 
manifestation  of  zealous  loyalty.     But  after  their  prorogation,  and 
during  the  summer  of  that  year,  as  rapid  a  tendency  to  a  great 
revolution  became  visible  as  in  England ;  the  commons,  when  they 
met  again,  seemed  no  longer  the  same  men ;  and,  after  the  fall  of 
their  great  viceroy,  they  coalesced  with  his  English  enemies  to 
consummate  his  destruction.     Hate  long  smothered  by  fear,  but 
inflamed  by  the  same  cause,  broke  forth  in  a  remonstrance  of  the 
commons  presented  through  a  committee,  not  to  the  king,  but  a 
superior  power,  the  long  parliament  of  England.    The  two  houses 
united  to  avail  themselves  of  the  advantageous  moment,  and  to 
extort,  as  they  very  justly  might,  from  the  necessities  of  Charles 
that  confirmation  of  his  promises  which  had  been  refused  in  his 
prosperity.     Both  parties,  catholic  as  well  as  protestant,   acted- 
together  in  this  national  cause,  shunning  for  the  present  to  bring 
forward  those  differences  which  were  not  the  less  implacable  for 
being  thus  deferred.     The  catalogue  of  temporal  grievances  was 
long  enough  to  produce  this  momentary  coalition:   it  might  be 
groundless  in  some  articles,  it  might  be  exaggerated  in  more,  it 
might  in  many  be  of  ancient  standing;   but  few  can  pretend  to 
deny  that  it  exhibits  a  true  picture  of  the  misgovemment  of  Ireland 
at  all  times,  but  especially  under  the  earl  of  Strafford.     The  king, 
in  May,  1641,  consented  to  the  greater  part  of  their  demands,  but 
unfortunately  they  were  never  granted  by  law. 

But  the  disordered  condition  of  his  affairs  gave  encouragement  to 
hopes  far  beyond  what  any  parliamentary  i^monstrances  could 
realize ;  hopes  long  cherished  when  they  had  seemed  vain  to  the 
world,  but  such  as  courage  and  bigotry  and  resentment  would  never 
lay  aside.  The  court  of  Madrid  had  not  abandoned  its  connexion 
with  the  disaffected  Irish,  especially  of  the  priesthood ;  the  son  of 
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Tyrone,  and  many  followers  of  that  canse,  served  in  its  armies ;  and 
there  seems  much  reason  to  believe  that  in  the  beginning  of  1641 
the  project  of  insurrection  was  formed  among  the  expatriated  Irish, 
not  without  the  concurrence  of  Spain,  and  perhaps  of  Richelieu. 
The  government  had  passed  from  the  vigorous  hands  of  Strafford 
into  those  of  two  lords  justices,  sir  William  Parsons  and  sir  John 
Borlase,  men  by  no  means  equal  to  the  critical  circumstances 
wherein  they  were  placed,  though  possibly  too  severely  censured 
by  those  who  do  not  look  at  their  extraordinary  difficulties  with 
sufficient  candour.  The  primary  causes  of  the  rebellion  are  not  to 
be  found  in  their  supineness  or  misconduct,  but  in  the  two  great 
sins  of  the  English  government ;  in  the  penal  laws  as  to  religion 
which  pressed  on  almost  the  whole  people,  and  in  the  systematic 
iniquity  which  despoiled  them  of  their  possessions.  They  could  not 
be  expected  to  miss  such  an  occasion  of  revolt ;  it  was  an  hour  of 
revolution,  when  liberty  was  won  by  arms,  and  ancient  laws  were 
set  at  nought ;  the  very  success  of  their  worst  enemies,  the  cove- 
nanters in  Scotland,  seemed  the  assurance  of  their  own  victory,  as 
it  was  the  reproach  of  their  submission. 

§  27.  The  rebellion  broke  out,  as  is  well  known,  by  a  sudden 
massacre  of  the  Scots  and  English  in  Ulster,  designed  no  doubt  by 
a  vinrlictive  and  bigoted  people  to  extirpate  those  races,  and,  if 
contemporary  authorities  are  to  be  credited,  falling  little  short  of 
this  in  its  execution.  Their  evident  exaggeration  has  long  been 
acknowledged;  but  possibly  the  scepticism  of  later  writers  has 
extenuated  rather  too  much  the  horrors  of  this  massacre.  *  It  was 
certainly  not  the  crime  of  the  catholics  generally ;  nor,  perhaps,  in 
the  other  provinces  of  Ireland  are  they  chargeable  with  more 
cruelty  than  their  opponents.  Whatever  may  have  been  the 
original  intentions  of  the  lords  of  the  pale,  or  of  the  Anglo-Irish 
professing  the  old  religion  in  general  (which  has  been  a  problem 
in  history),  a  few  months  only  elapsed  before  they  were  almost 
universally  engaged  in  the  war.  The  old  distinctions  of  Irish  and 
English  blood  were  obliterated  by  those  of  religion ;  and  it  became 
a  desperate  contention  whether  the  majority  of  the  nation  should 
be  trodden  to  the  dust  by  forfeiture  and  persecution,  or  the  crown 
lose  everything  beyond  a  nominal  sovereignty  over  Ireland.  The 
insurgents,  who  might  once  perhaps  have  been  content  with  a 
repeal  of  the  penal  laws,  grew  naturally  in  their  demands  through 
success,  or  rather  through  the  inability  of  the  English  government 
to  keep  the  field,  and  began  to  claim  the  entire  establishment  of 
their  religion ;  terms  in  themselves  not  unreasonable,  nor  apparently 
disproportionate  to  their  circumstances,  and  which  the  king  was,  in 
his  distresses,  nearly  ready  to  concede,  but  such  as  never  could  have 

9n  obtained  from  a  third  party,  of  whom  they  did  not  sufficieutly 
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think,  the  parliament  a&d  people  of  England.  The  commons  had, 
at  the  very  beginning  of  the  rebellion,  voted  that  all  the  forfeited 
estates  of  the  insurgents  should  be  allotted  to  such  as  should  aid 
in  reducing  the  island  to  obedience;  and  thus  rendered  the  war 
desperate  on  the  part  of  the  Irish.  No  great  efforts  were  made, 
however,  for  some  years ;  but,  after  the  king's  person  had  fallen  into 
their  hands,  the  victorious  party  set  themselves  in  earnest  to  effect 
the  conquest  of  Ireland.  This  was  achieved  by  Cromwell  and. his 
powerful  army  after  several  years,  with  such  bloodshed  and  rigour 
that,  in  the  opinion  of  lord  Clarendon,  the  sufferings  of  that  nation, 
from  the  outset  of  the  rebellion  to  its  close,  have  never  been  sur- 
passed but  by  those  of  the  Jews  in  their  destruction  by  Titus. 

§  28.  At  the  restoration  of  Charles  II.  there  were  in  Ireland  two 
people,  one  either  of  native  or  old  English  blood,  the  other  of 
recent  settlement ;  one  catholic,*  the  other  protestant ;  one  humbled 
by  defeat,  the  other  insolent  with  victory ;  one  regarding  the  soil 
as  his  ancient  inheritance,  the  other  as  his  acquisition  and  reward. 
There  were  three  religions — ^for  the  Scots  of  Ulster  and  the  army  of 
Cromwell  had  never  owned  the  episcopal  church,  which  for  several 
years  had  fallen  almost  as  low  as  that  of  Kome.  There  were  claims, 
not  easily  set  aside  on  the  score  of  right,  to  the  possession  of  lands^ 
which  the  entire  island  could  not  satisfy.  In  England,  little  more 
had  been  necessary  than  to  revive  a  suspended  constitution;  in 
Ireland,  it  was  something  beyond  a  new  constitution  and  code  of 
law  that  was  required — ^it  was  the  titles  and  boundaries  of  each 
man's  private  estate  that  were  to  be  litigated  and  adjudged.  The 
episcopal  church  was  restored  with  no  delay,  as  never  having  been 
abolished  by  law;  and  a  parliament,  containing  no  catholics  and 
not  many  vehement  nonconformists,  proceeded  to  the  great  work 
of  settling  the  struggles  of  opposite  claimants  by  a  fresh  partition  of 
the  kingdom. 

§  29.  The  king  had  already  published  a  declaration  for  the  settle- 
ment of  Ireland,  intended  as  the  basis  of  an  act  of  parliament.  The 
adventurers,  or  those  who,  on  the  faith  of  several  acts  passed  in 
England  in  1642,  with  the  assent  of  the  late  king,  had  advanced 
money  for  quelling  the  rebellion,  in  consideration  of  lands  to  be 
allotted  to  them  in  certain  stipulated  proportions,  and  who  had,  in 
general,  actually  received  them  from  Cromwell,  were  confirmed  in 
all  the  lands  possessed  by  them  on  the  7th  of  May,  1659 ;  and  all 
the  deficiencies  were  to  be  supplied  before  the  next  year.  The 
army  was  confirmed  in  the  estates  already  allotted  for  their  pay, 
with  an  exception  of  church  lands  and  some  others.  Those  officers 
who  had  served  in  the  royal  armjr  against  the  Irish  before  1649 
were  to  be  satisfied  for  their  pay,  at  least  to  the  amount  of  five- 
eighths,  out  of  lands  to  be  allotted  for  that  purpose.  Innocent  papistsi 
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that  i8y  such  as  were  not  concerned  in  the  rebellion  and  whom 
Cromwell  had  arbitrarily  transplanted  into  Gonnaught,  were  to 
be  restored  to  their  estates,  and  those  who  possessed  them  to  be 
indemnified.  Those  who  had  submitted  to  the  peace  of  1648,  and 
had  not  been  afterwards  in  arms,  if  they  had  not  accepted  lands  in 
Gonnaught,  were  also  to  be  restored  as  soon  as  those  who  now 
possessed  them  should  be  satisfied  for  their  expenses.  Those  who 
had  served  the  king  abroad,  and  thirty-six  enumerated  persons  of 
the  Irish  nobility  and  gentry,  were  to  be  put  on  the  same  footing  as 
the  last.  The  precedency  of  restitution,  an  important  point  where 
the  claims  exceeded  the  means  of  satisfying  them,  was  to  be  in  the 
order  above  specified. 

This  declaration  was  by  no  means  pleasing  to  all  concerned.    The 
loyal  officers  who  had  served  before  1649  murmured  that  they  bad 
little  prospect  of  more  than  twelve  shillings  and  sixpence  in  the 
pound,  while  the  republican  army  of  Qromwell  would  receive  the 
full  value.    The  Irish  were  more  loud  in  their  complaints ;  no  one 
was  to  be  held  innocent  who  had  been  in  the  rebel  quarters  before 
the  cessation  of  1643,  and  other  qualifications  were  added  so  severe 
that  hardly  any  could  expect  to  come  within  them.    In  the  house 
of  conmions  the  majority,  consisting  very  much  of  the  new  interests, 
that  is,  of  the  adventurers  and  army,  were  in  favour  of  adhering  to 
the  declaration.     In  the  house  of  lords  it  was  successfully  urged 
that,  by  gratifying  the  new  men  to  the  utmost,  no  fund  would  be 
left  for  indemnifying  the  loyalists  or  the  innocent  Irish.    It  was 
proposed  that,  if  the  lands  not  yet  disposed  of  should  not  be 
sufficient  to  satisfy  all  the  interests  for  which  the  king  had  meant 
to  provide  by  his  declaration,  there  should  be  a  proportional  defalca- 
tion out  of  every  class  for  the  benefit  of  the  whole.    These  discus- 
sions were  adjourned  to  London,  where  delegates  of  the  different 
parties  employed  every  resource  of  intrigue  at  the  English  court. 
The  king's  bias  towards  the  religion  of  the  Irish  had  rendered  him 
their  friend,  and  they  seemed,  at  one  time,  likely  to  reverse  much 
that  had  been  intended  against  them ;  but  their  agents  grew  rash 
with  hope,  assumed  a  tone  of  superiority  which  ill  became  their 
condition,  affected  to  justify  their  rebellion,  and  finally  so  much 
disgusted  their  sovereign  that  he  ordered  the  act  of  settlement  to  be 
sent  back  with  little  alteration,  except  the  insertion  of  some  more 
Irish  nominees. 

The  execution  of  this  act  was  intrusted  to  English  commissioners, 
from  whom  it  was  reasonable  to  hope  for  an  impartiality  which 
oould  not  be  found  among  the  interested'  classes.  Notwithstanding 
the  rigorous  proofs  nominally  exacted,  more  of  the  Irish  were 
pronounced  innocent  than  the  commons  had  expected ;  and  the  new 

■wessors  having  the  sway  of  that  assembly,  a  clamour  was  raised 
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that  the  popish  interest  had  prevailed :  some  talked  of  defending 
their  estates  hy  arms,  some  even  meddled  in  fanatical  conspiracies 
against  the  government;  it  was  insisted  that  a  closer  inquisition 
should  he  made  and  stricter  qualifications  demanded.  The  manifest 
deficiency  of  lands  to  supply  all  the  claimants  for  whom  the  act  of 
settlement  provided,  made  it  necessary  to  resort  to  a  supplemental 
measure,  called  the  act  of  explanation.  The  adventurers  and 
soldiers  relinquished  one-third  of  the  estates  enjoyed  hy  them  on 
the  7th  of  May,  1659.  Twenty  Irish  nominees  were  added  to  those 
who  were  to  he  restored  hy  the  king's  favour ;  but  all  those  who 
had  not  already  been  adjudged  innocent,  more  than  three  thousand 
in  number,  were  absolutely  cut  oflF  from  any  hope  of  restitution. 
The  great  majority  of  these  no  question  were  guilty ;  yet  they  justly 
complained  of  this  confiscation  without  a  trial.  Upon  the  whole 
result,  the  Irish  catholics,  having  previously  held  about  two-thirds 
of  the  kingdom,  lost  more  than  one-half  of  their  possessions  by 
forfeiture  on  account  of  their  rebellion.  If  we  can  rely  at  all  on 
the  calculations,  made  almost  in  the  infancy  of  political  arithmetic 
by  one  of  its  most  diligent  investigators,  they  were  diminished  also 
by  much  more  than  one-third  through  the  calamities  of  that  period. 

It  is  more  easy  to  censure  the  particular  inequalities,  or  even  in 
some  respects  injustice  of  the  act  of  settlement,  than  to  point  out 
what  better  course  was  to  have  been  adopted.  The  re-adjustment 
of  all  private  rights  after  so  entire  a  destruction  of  their  landmarks, 
could  only  be  effected  by  the  coarse  process  of  general  mles.  Nor 
does  it  appear  that  the  catholics,  considered  as  a  great  mass,  could 
reasonably  murmur  against  the  confiscation  of  half  their  estates, 
after  a  civil  war  wherein  it  is  evident  that  so  large  a  proportion  of 
themselves  were  concerned.  Charles  it  is  true,  had  not  been  per- 
sonally resisted  by  the  insurgents ;  but,  as  chief  of  England,  he 
stood  in  the  place  of  Cromwell,  and  equally  represented  the  sove- 
reignty of  the  greater  island  over  the  lesser,  which  under  no  form  of 
government  it  would  concede. 

§  30.  The  catholics,  however,  thought  themselves  oppressed  by 
the  act  of  settlement,  and  could  not  forgive  the  duke  of  Ormond  for 
bis  constant  regard  to  the  protestant  interests  and  the  supremacy  of 
the  English  crown.  They  had  enough  to  encourage  them  in  the 
king's  bias  towards  their  religion,  which  he  was  able  to  manifest 
more  openly  than  in  England.  Under  the  administration  of  lord 
Berkely  in  1670,  at  the  time  of  Charles's  conspiracy  with  the  king  of 
France  to  subvert  religion  and  liberty,  they  began  to  menace  an 
approaching  change,  and  to  aim  at  revoking,  or  materially  weakening, 
the  act  of  settlement.  The  most  bigoted  and  insolent  of  the  popish 
clergy,  who  had  lately  rejected  with  indignation  an  offer  of  more 
reasonable  men  to  renounce  the  tenets  obnoxious  to  civil  governments, 
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were  countenanced  at  Dublin ;  but  tbe  first  alarm  of  the  new  pro- 
pnetors,  as  well  as  the  general  apprehension  of  the  court's  designs  in 
England,  soon  rendered  it  necessary  to  desist  from  the  projected 
innovations.  The  next  reign,  of  course,  reanimated  the  Irish  party ; 
a  dispensing  prerogative  set  aside  all  the  statutes ;  every  civil  office, 
the  courts  of  justice  and  the  privy  council,  were  filled  with  catholics ; 
the  protestant  soldiers  were  dislonded  ;  the  citizens  of  that  religion 
were  disarmed ;  the  tithes  were  withheld  from  their  clergy ;  they 
were  suddenly  reduced  to  feel  that  bitter  condition  of  a  conquered 
and  proscribed  people  which  they  had  long  rendered  tbe  lot  of  their 
enemies.  From  these  enemies,  exasperated  by  bigotry  and  revenge, 
they  could  have  nothing  but  a  full  and  exceeding  measure  of  retalia- 
tion to  expect ;  nor  had  they  even  the  last  hope  that  an  English 
king,  for  the  sake  of  his  crown  and  country,  must  protect  those  who 
formed  the  strongest  link  between  the  two  islands.  A  man  violent 
and  ambitious,  without  superior  capacity,  the  earl  of  Tyrconnel, 
lord-lieutenant  in  1687  and  commander  of  the  army,  looked  only  to 
his  master's  interests,  in  subordination  to  those  of  his  countrymen 
and  of  his  own.  It  is  now  ascertained  that,  doubtful  of  the  king's 
success  in  the  struggle  for  restoring  popery  in  England,  he  had  made 
secret  overtures  to  some  of  the  French  agents  for  casting  oS  all  con- 
nexion with  that  kingdom  in  case  of  James's  death,  and,  with  the 
aid  of  Louis,  placing  the  crown  of  Ireland  on  his  own  head. 

§  31.  The  Kevolution  in  England  was  followed  by  a  war  in  Ireland 
of  three  years'  duration,  and  a  war  on  both  sides,  like  that  of  1641, 
for  self-preservation.  In  the  parliament  held  by  James  at  Dublin 
in  1690,  the  act  of  settlement  was  repealed,  and  above  2000  persons 
attainted  by  name — both,  it  has  been  Baid  perhaps  with  little  truth, 
against  the  king's  will,  who  dreaded  the  impetuous  nationality  that 
was  tearing  away  the  bulwarks  of  his  throne.  But  the  magnanimous 
defence  of  Deny  and  the  splendid  victory  of  the  Boyne  restored  the 
protestant  cause;  though  the  Irish,  with  the  succour  of  French 
troops,  maintained  for  two  years  a  gallant  resistance,  they  could  not 
ultimately  withstand  the  triple  superiority  of  military  talents,  re- 
sources, and  discipline.  Their  bravery,  however,  served  to  obtain 
the  articles  of  Limerick  on  the  surrender  of  that  city — conceded  by 
their  noble-minded  conqueror,  against  the  disposition  of  those  who 
longed  to  plunder  and  persecute  their  fallen  enemy.  By  the  first  of 
these  articles,  *'  the  Roman  catholics  of  this  kingdom  shall  enjoy 
such  privileges  in  the  exercise  of  their  religion  as  are  consistent  with 
the  laws  of  Ireland,  or  as  they  did  enjoy  in  the  reign  of  king 
Charles  II. ;  and  their  majesties,  as  soon  as  their  affairs  will  permit 
them  to  summon  a  parliament  in  this  kingdom,  will  endeavour  to 
procure  the  said  Roman  catholics  such  further  security  in  that  par- 
ticular as  may  preserve  them  from  any  disturbance  upon  the  account 
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of  their  said  religion."  The  second  secures  to  the  inhabitants  of 
Limerick  and  other  places  then  in  possession  of  the  Irish,  and  to 
all  officers  and  soldiers  then  in  arms  who  should  return  to  their 
majesties'  obedience,  and  to  all  such  as  should  be  under  their  pro- 
tection in  the  counties  of  Limerick,  Kerry,  Clare,  Galway,  and  Mayo, 
all  their  estates  and  all  their  rights,  privileges,  and  immunities, 
which  they  held  in  the  reign  of  Charles  II.,  free  from  all  forfeitures 
or  outlawries  incurred  by  them. 

This  second  article,  but  only  as  to  the  garrison  of  Limerick  or 
other  persons  in  arms,  is  confirmed  by  statute  some  years  afterwards. 
The  first  article  seems,  however,  to  be  passed  over.  The  forfeitures 
on  account  of  the  rebellion,  estimated  at  1,060,792  acres,  were 
somewhat  diminished  by  restitutions  to  the  ancient  possessors  under 
the  capitulation;  the  greater  part  were  lavishly  distributed  to 
English  grantees.  It  appears  from  hence  that  at  the  end  of  the 
seventeenth  century  the  Irish  or  Anglo-Irish  catholics  could  hardly 
possess  above  one-sixth  or  one-seventh  of  the  kingdom.  They  were 
still  formidable  from  their  numbers  and  their  sufferings ;  and  the 
victorious  party  saw  no  security  but  in  a  system  of  oppression,  con- 
tained in  a  series  of  laws  during  the  reigns  of  William  and  Anne, 
which  have  scarce  a  parallel  in  European  histoiy,  unless  it  be  that 
of  the  protestants  in  France,  after  the  revocation  of  the  edict  of 
Nantes,  who  yet  were  but  a  feeble  minority  of  the  whole  people. 
No  papist  was  allowed  to  keep  a  school,  or  to  teach  any  in  private 
houses,  except  the  children  of  the  family.  Severe  penalties  were 
denounced  against  such  as  should  go  themselves  or  send  others  for 
education  beyond  seas  in  the  Romish  religion :  and,  on  probable 
information  given  to  a  magistrate,  the  burden  of  proving  the  con- 
trary was  thrown  on  the  accused — the  offence  not  to  be  tried  by 
a  jury,  but  by  justices  at  quarter  sessions.  Intermarriages  between 
persons  of  different  religion,  and  possessing  any  estate  in  Ireland, 
were  forbidden ;  the  children,  in  case  of  either  parent  being  pro- 
testant,  might  be  taken  from  the  other,  to  be  educated  in  that  faith. 
No  papist  could  be  guardian  to  any  child;  but  the  court  of  chancery 
might  appoint  some  relation  or  other  person  to  bring  up  the  ward 
in  the  protestant  religion.  The  eldest  son,  being  a  protestant;  might 
turn  his  father's  estate  in  fee  simple  into  a  tenancy  for  life,  and  thus 
secure  his  own  inheritance.  But  if  the  children  were  all  papists,  the 
father's  lands  were  to  be  of  the  nature  of  gavel-kind,  and  descend 
equally  among  them.  Papists  were  disabled  from  purchasing  lands 
except  for  terms  of  not  more  than  thirty-one  years,  at  a  rent  not 
less  than  two-thirds  of  the  full  value.  They  were  even  to  conform 
within  six  months  after  any  title  should  accrue  by  descent,  devise, 
or  settlement,  on  pain  of  forfeiture  to  the  next  protestant  heir — a 
provision  which  seems  intended  to  exclude  them  from  real  property 
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altogether,  and  to  render  the  others  almost  supererogatory.  Arms, 
says  the  poet,  remain  to  the  plundered ;  but  the  Irish  legislature 
knew  that  the  plunder  would  be  imperfect  and  insecure  while  arms 
remained :  no  papist  was  permitted  to  retain  them,  and  search  might 
be  made  at  any  time  by  two  justices.  The  bare  celebration  of  catholic 
rites  was  not  subjected  to  any  fresh  penalties ;  but  regular  priests, 
bishops,  and  others  claiming  jurisdiction,  and  all  who  should  come 
into  the  kingdom  from  foreign  parts,  were  banished  on  pain  of  trans- 
portation in  case  of  neglecting  to  comply,  and  of  high  treastni  in  case 
of  returning  from  banishment.  Lest  these  provisions  should  be 
evaded,  priests  were  required  to  be  registered ;  they  were  forbidden 
to  leave  their  own  parishes,  and  rewards  were  held  out  to  informers 
who  should  detect  the  violations  of  these  statutes,  to  be  levied  on 
the  popish  inhabitants  of  the  country.  To  have  exterminated  the 
catholics  by  the  sword,  or  expelled  them,  like  the  Moriseoes  of  Spain, 
would  have  been  little  more  repugnant  to  justice  and  humanity,  but 
incomparably  more  politic. 

§  32.  It  may  easily  be  supposed  that  no  political  privileges  would 
be  left  to  those  who  were  thus  debarred  of  the  common  rights  of 
civil  society.  The  Irish  parliament  had  never  adopted  the  act 
pikssed  in  the  fifth  of  Elizabeth,  imposing  the  oath  of  supremacy  on 
the  members  of  the  commons.  It  had  be^i  full  of  catholics  under 
the  queen  and  her  two  next  successors.  In  the  second  session  of 
1641,  after  the  flames  of  rebellion  had  enveloped  almost  all  the 
island,  the  house  of  commons  were  induced  to  exclude,  by  a 
resolution  of  their  own,  those  who  would  not  take  that  oath ;  a  step 
which  can  only  be  judged  in  connexion  with  the  general  circum- 
stances of  Ireland  at  that  awful  crisis.  An  act  of  the  English 
parliament  after  the  Revolution  requires  every  member  of  both 
houses  of  parliament  to  take  the  new  oaths  of  allegiance  and 
supremacy,  and  to  subscribe  the  declaration  against  transubstantia- 
tion  before  taking  his  seat.  This  statute  was  adopted  and  enac ted- 
by  the  Irish  parliament  in  1782,  after  they  had  renounced  the 
legislative  supremacy  of  England  under  which  it  had  been  enforeed. 
The  elective  franchise,  which  had  been  rather  singularly 'spared 
in  an  act  of  Anne,  was  taken  away  from  the  Roman  catholics  of 
Ireland  in  1715,  or,  as  some  think,  not  absolutely  till  1727. 

These  tremendous  statutes  had  in  some  measure  the  effect  which 
their  framers  designed.  The  wealthier  families,  against  whom  they 
were  principally  levelled,  conformed  in  many  instances  to  the 
protestant  church.  The  catholics  were  extinguished  as  a  political 
body ;  and,  though  any  willing  allegiance  to  the  house  of  Hanover 
would  have  been  monstrous,  and  it  is  known  that  their  bishops 
were  constantly  nominated  to  the  pope  by  the  Stuart  princes,  they 
^'d  not  manifest  at  any  period,  or  even  daring  the  rebellions  of  1715 
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and  1745,  the  least  movement  towards  a  disturbance  of  the  govern- 
ment. Yet  for  thirty  years  after  the  accession  of  George  L  they 
continued  to  be  insulted  in  public  proceedings  under  the  name  of 
the  common  enemy,  sometimes  oppressed  by  the  enactment  of  new 
statutes,  or  the  stricter  execution  of  the  old ;  till  in  the  latter  years 
of  George  II.  tbeir  peaceable  deportment,  and  the  rise  of  a  more 
generous  spirit  among  the  Irish  protestants,  not  only  sheathed  the 
fangs  of  the  law,  but  elicited  expressions  of  esteem  from  the  ruling 
powers,  which  they  might  justly  consider  as  the  pledge  of  a  more 
tolerant  policy.  The  mere  exercise  of  their  religion  in  an  obscure 
manner  had  long  been  permitted  without  molestation. 

Thus  in  Ireland  there  were  three  nations,  the  original  natives, 
the  Anglo-Irish,  and  the  new  English;  the  two  former  catholic, 
except  some,  chiefly  of  the  upper  classes,  who  had  conformed  to 
the  church ;  the  last  wholly  protestant.  There  were  three  religions, 
the  Roman  catholic,  the  established  or  Anglican,  and  the  Presby- 
terian; more  than  one-half  of  the  protestants,  according  to  the 
computation  of  those  times,  belonging  to  the  latter  denomination. 
These,  however,  in  a  less  degree  were  under  the  ban  of  the  law  as 
truly  as  the  catholics  themselves;  they  were  excluded  from  all 
civil  and  military  offices  by  a  test  act,  and  even  their  religious 
meetings  were  denounced  by  penal  statutes^  Yet  the  house  of 
commons  after  the  Revolution  always  contained  a  strong  presby- 
terian  body,  and  being  unable,  as  it  seems,  to  obtain  an  act  of 
indemnity  for  those  who  had  taken  commissions  in  the  militia, 
while  the  rebellion  of  1715  was  rs^ing  in  Great  Britain,  had  recourse 
to  a  resolution,  that  whoever  should  prosecute  any  dissenter  for 
accepting  such  a  commission  is  an  enemy  to  the  king  and  the 
protestant  interest.  They  did  not  even  obtain  a  legal  toleration 
till  1720.  It  seems  as  if  the  connexion  of  the  two  islands,  and  the 
whole  system  of  constitutional  laws  in  the  lesser,  subsisted  only  for 
the  sake  of  securing  the  privileges  and  emoluments  of  a  small 
number  of  ecclesiastics,  frequently  strangers,  who  rendered  very 
little  return  for  their  enormous  monopolar.  A  great  share,  in  fact, 
of  the  temporal  government  under  Geoige  IL  was  thrown  succes- 
sively into  the  hands  of  two  primates,  Boulter  and  Stone :  the  one 
a  worthy  but  narrow-minded  man,  who  showed  his  egregious 
ignorance  of  policy  in  endeavouring  to  promote  the  wealth  and 
happiness  of  the  people,  whom  he  at  the  same  time  studied  to 
depress  and  discourage  in  respect  of  political  freedom ;  the  other  an 
able,  but  profligate  and  ambitious  statesman,  whose  name  is 
minified,  as  an  object  of  odium  and  enmity,  with  the  first  great 
struggles  of  Irish  patriotism. 

The  new  Irish  nation,  or  rather  the  protestant  nation,  since  all 
distinctions  of  origin  have,  from  the  time  of  the  great  rebellion^ 
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been  merged  in  those  of  religion,  partook  in  Urge  measure  of  the 
spirit  that  was  poured  out  on  the  advocates  of  liberty  and  the 
revolution  in  the  sister  kingdom.  Their  parliament  was  always 
strongly  whig,  and  scarcely  manageable  during  the  later  years  of 
the  queen.  They  began  to  assimilate  themselves  more  and  more 
to  the  English  model,  and  to  cast  ofif  by  degrees  the  fetters  that 
galled  and  degraded  them.  By  Foyning's  celebrated  law,  the 
initiative  power  was  reserved  to  the  English  council,  lliis  act,  at 
one  time  popular  in  Ireland,  was  afterwards  justly  regarded  as 
destructive  of  the  rights  of  their  parliament,  and  a  badge  of  the 
nation's  dependence.  It  was  attempted  by  the  commons  in  1641, 
and  by  the  catholic  confederates  in  the  rebellion,  to  procure  its 
repeal,  which  Charles  I.  steadily  refused,  till  he  was  driven  to  refuse 
nothing.  In  his  son's  reign  it  is  said  that  '*the  council  framed 
bills  altogether;  a  negative  alone  on  them  and  their  several 
provisoes  was  left  to  parliament ;  only  a  general  proposition  for  a 
bill  by  way  of  address  to  the  lord  lieutenant  and  council  came  from 
parliament ;  nor  was  it  till  after  the  revolution  that  heads  of  bills 
were  presented;  these  last  in  fact  resembled  acts  of  parliament 
or  bills,  with  only  the  small  difference  of  *  We  pray  that  it  may  be 
enacted,'  instead  of  'Be  it  enacted.'"  They  assumed  about  the 
same  time  the  examination  of  accounts,  and  of  the  expenditure  of 
public  money. 

Meanwhile,  as  they  gradually  emancipated  themselves  from  the 
ascendency  of  the  crown,  they  found  a  more  formidable  power  to 
contend  with  in  the  English  parliament.  It  was  acknowledged,  by 
all  at  least  of  the  protestant  name,  that  the  crown  of  Ireland  was 
essentially  dependent  on  that  of  England,  and  subject  to  any 
changes  that  might  affect  the  succession  of  the  latter.  But  the 
question  as  to  the  subordination  of  her  legislature  was  of  a  different 
kind.  The  precedents  and  authorities  of  early  ages  seem  not 
decisive ;  so  far  as  they  extend,  they  rather  countenance  the  opinion 
that  English  statutes  were  of  themselves  valid  in  Ireland.  But 
from  the  time  of  Henry  VI.  or  Edward  IV.  it  was  certainly 
established  that  they  had  no  operation,  unless  enacted  by  the  Irish 
parliament.  This,  however,  would  not  legally  prove  that  they 
might  not  be  binding,  if  express  words  to  that  effect  were  employed ; 
and  such  was  the  doctrine  of  lord  Coke  and  of  other  English 
lawyers.  This  came  into  discussion  about  the  eventful  period  of 
1641.  The  Irish  in  general  protested  against  the  legislative 
authority  of  England  as  a  novel  theory  which  could  not  be  main* 
tained;  and  two  treatises  on  the  subject,  one  ascribed  to  lord 
chancellor  Bolton,  or  more  probably  to  an  eminent  lawyer,  Patrick 
Barcy,  for  the  independence  of  Ireland,  another,  in  answer  to  it,  by 
Serjeant  Mayart,  may  be  read  in  the  Hibemica  of  Haiiis.    ViCry 
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few  instances  occurred  before  the  Revolution  wherein  the  English 
parliament  thought  fit  to  include  Ireland  in  its  enactments,  and 
none  perhaps  wherein  they  were  carried  into  effect.    But  after  the 
Bevolution  several  laws  of  great  importance  were  passed  in  England 
to  bind  the  other  kingdom,  and  acquiesced  in  without  express 
opposition  by  its  parliament.    Molyneux,  however,  in  his  celebrated 
'  Case  of  Ireland's  being  bound  by  Acts  of  Parliament  in  England 
stated,'  published  in  1697,  set  up  the  claim  of  his  country  for 
absolute  legislative  independency.      The  house    of   commons  at 
Wciitminster  came  to  resolutions  against  this  book ;  and,  with  their 
high  notions  of  parliamentary  sovereignty,  were  not  likely  to  desist 
from  a  pretension  which,  like  the  very  similar  claim  to  impose 
taxes  in  America,  sprung  in  fact  from  the  semi-republican  scheme 
of  constitutional  law  established  by  means  of  the  revolution.     It 
is  evident    that  while  the  sovereignty  and  enacting  power  was 
supposed  to  reside  wholly  in  the  king,  and  only  the  power  of  consent 
in  the  two  houses  of  parliament,  it  was  much  less  natural  to  suppose 
a  control  of  the  English  legislature  over  other  dominions  of  the 
crown,  having  their  own  representation  for  sinjilar  purposes,  than 
after  they  had  become,  in  effect  and  in  general  sentiment^  though 
not  quite  in  the  statute  book,  co-ordinate  partakers  of  the  supreme 
authority.    The  Irish  parliament,  however,  advancing  as  it  were 
in  a  parallel  line,  had  naturally  imbibed  the  same  sense  of  its  own 
supremacy,  and  made  at  length  an  effort  to  assert  it.    A  judgment 
from  the  court  of  exchequer  in  1719  having  been  reversed  by  the 
house  of  lords,  an  appeal  was  brought  before  the  lords  in  England, 
who  affirmed  the  judgment  of  the  exchequer.    The  Irish  lords 
resolved  that  no  appeal  lay  from  the  court  of  exchequer  in  Ireland 
to  the  king  in  parliament  in  Great  Britain ;  and  the  barons  of  that 
court,  having  acted  in  obedience  to  the  order  of  the  English  lords, 
were  taken  into  the  custody  of  the  black  rod.     That  house  next 
addressed  the  king,  setting  forth  their  reasons  against  admitting 
the  appellant  jurisdiction.    But  the  lords  in  England,  after  requesting 
the  king  to  confer  some  favour  on  the  barons  of  the  exchequer  who 
had  been  censured  and  illegally  imprisoned  for  doing  their  duty, 
ordered  a  bill  to  be  brought  in  for  better  securing  the  dependency  of 
Ireland  upon  the  crown  of  Great  Britain,  which  declares 

*'  That  the  king's  majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons  of  Great  Britain, 
in  parliament  assembled,  had,  hath,  and  of  right  ought  to  have,  full 
power  and  authority  to  make  laws  and  statuteis  of  sufficient  force  auiL- 
validity  to  bind  the  people  and  the  kingdom  of  Ireland ;  spd^^^^^^ " 
house  of  lords  of  Ireland  have  not,  nor  of  right  Ought  t< 
jurisdiction  to  judge  of,  reverse,  or  affirm  any  judgment,  s\ 
decree  given  or  maide  in  any  coiirt  within  the  said  kingdom'i^ 
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all  prooeedingB  before  the  said  house  of  lords  upon  any  such  judgment, 
sentence,  or  decree,  are,  and  are  hereby  declajred  to  be,  utterly  null 
and  void,  to  all  intents  and  purposes  whatsoever."  * 

The  English  government  found  no  better  method  of  connteracting 
this  rising  spirit  of  independence  than  by  bestowing  the  chief  posts 
in  the  state  and  chorch  on  strangers,  in  order  to  keep  up  what  was 
called  the  English  interest.  This  wretched  policy  united  the 
natives  of  Ireland  in  jealousy  and  discontent,  which  the  latter  years 
of  Swift  were  devoted  to  inflame.  It  was  impossible  that  the 
kingdom  should  become,  as  it  did  under  George  II.,  more  flourishing 
through  its  great  natural  fertility,  its  extensive  manufacture  of 
linen,  and  its  faeilities  for  commerce,  though  much  restricted,  the 
domestic  alarm  from  the  papists  also  being  allayed  by  their  utter 
prostration,  without  writhing  under  the  indignity  of  ite  subordina- 
tion;  or  that  a  house  of  commons,  constructed  so  much  on  the 
model  of  the  English,  could  hear  patiently  of  liberties  and  privileges 
it  did  not  enjoy. 

§  33.  These  aspirations  for  equality  first,  perhaps,  broke  out  into 
audible  complaints  in  the  year  1753.  The  country  was  in  so 
thriving  a  state  that  there  was  a  surplus  revenue  after  payment  of 
all  charges.  The  house  of  commons  determined  to  apply  this  to 
the  liquidation  of  a  debt.  The  government,  though  not  unwillicg 
to  admit  of  such  an  application,  mamtained  that  the  whole  revenue 
belonged  to  the  king,  and  couid  not  be  disposed  of  without  his 
previous  consent.  In  England,  where  the  grants  of  parliament  are 
appropriated  according  to  estimates,  such  a  question  could  hardly 
arise ;  nor  would  there,  I  presume,  be  the  slightest  doubt  as  to  the 
control  of  the  house  of  commons  over  a  surplus  income.  But  in 
Ireland  the  practice  of  appropriation  seems  never  to  have  prevailed, 
at  least  so  strictly ;  and  the  constitutional  right  might  perhaps  not 
unreasonably  be  disputed.  After  long  and  violent  discussions, 
wherein  the  speaker  of  the  commons  and  other  eminent  men  bore  a 
leading  part  on  the  popular  side,  the  crown  was  so  far  victorious 
as  to  procure  some  motions  to  be  carried,  which  seemed  to  imply 
its  authority ;  but  the  house  took  care,  by  more  special  applications 
of  the  revenue,  to  prevent  th©  recurrence  of  an  undisposed  surplus. 
From  this  era  the  great  parliamentary  history  of  Ireland  begins, 
and  is  terminated  after  half  a  century  by  l^e  Union:  a  period 
fruitful  of  splendid  eloquence,  and  of  ardent,  though  not  always 
uncompromising,  patriotism,  but  which,  of  course,  is  beyond  the 
limits  prescribed  to  these  pages.  ^-, — 7^;-^ 
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Abbej  Lands,  appropriation 
of  them  ooDBidered,  44,  46. 
LawfalneDB  of  seising,  44. 
Distribution  of;  4$.  Retained 
bY  the  parliament  under 
Mai7»45.  Increase  the  power 
of  the  nobility,  &c,  45,  46. 
duority  of  the  early  pos- 
aesBors  of,  46.  Oonfirmed  by 
the  pope  to  their  new  po8<t 
M08orB,57. 

Abbot  (Qeorge,  archbishop  of 
Canterbury)  sequestered.  Hi. 
His  GalTinistic  seal,  135. 

Abbots,  surrenders  of,  to  Henry 
Vlll.  probably  unlawful.  43. 
Seats  of,  in  parliament,  and 
their  minority  over  the  tem- 
poral peers,  43. 

Abolition  of  military  tenures, 
J44. 

Act  of  Indemnity,  340.  Exclu* 
sion  of  the  regicides  from  the, 
ib.  Oonunons  vote  to  ex« 
dudu  seven,  yet  add  several 
more,  ib. 

•^— of  Uniformity,  356.  ClauBes 
against  the  prcsbyterians,  ib. 
No  person  to  bold  any  pre- 
ferment in  England  without 
episcopal  ordination,  <5.,  357. 
lilvery  minister  compelled  to 
give  his  assent  to  tbe  Book 
of  Common  Prayer  on  pain 
of  being  deprived  of  Irif  bene* 
fii«,  ib, 

—  for  suppressing  convent!* 
cles.  j6i,  378.  exposed  by 
bishop  Willdns,  ib.  Sup- 
ported by  Sheldon  and  others, 

319- 

-—  of  Supremacy,  particulars 

of  the,  j8i. 

' of  SSecurity  in  Scotland, 

609. 

— —  of  ITOO  against  the  growth 
of  popery,  510.  Severity  of 
its  penalties,  i&.  Not  carried 
Into  eifect,  ib. 

^—  of  Settlement,  510.  Limita- 
tions or  the  prerogative  con- 
tained in  it,  512.  Remarkable 
cause  of  the  fourth  remedial 
article^  511.  Its  precaution 
against  the  Influence  of 
foreigners,  915,  5i6u  Import- 
•noe  of  ita  sixth  artMle»  ib. 


Act  of  Toleration,  a  scanty 
measure  of  religious  liberty, 
507. 

——  against  wrongous  impri- 
sonment in  Scotland,  608. 

— —  for  settlement  of  Ireland, 
64?,  644.  Its  insufOciency, 
645. 

— —  of  explanation,  645. 

Acts,  harhh,  against  the  native 
Irish  in  settlement  of  colonies, 
636, 637. 

replacing  the  crown  in  its 

prerogatives,  351.  (See  Bills 
and  Statutes.) 

Adamson,  archbishop  of  St 
Andrews,  obliged  to  retract 
before  the  general  assembly 
of  the  ^uroh  of  Scotland, 

595. 

Addresses,  numerous  servile, 
from  all  parties  to  James  IL, 

419- 
Administration  of  Ireland,  !n 

whom  vested,  621. 

Agitators  established  tn  every 
regiment,  208. 

Alx-'la-Chapelle,  peace  of;  372. 

Alienation,  ancient  JSnglish 
laws  on,  12. 

Allegiance,  extent  and  power 
of,  32,  note. 

,  oath  of,  administered  to 

papists  under  James  I.,  207. 

Aunansa,  battle  of,  551. 

Attars  removed  in  churohes,  $a 

Alva  (duke  of),  hisdes^oed  in- 
va8i<m  of  England,  71,  73- 

AmlNiasadors,  exempt  trom 
criminal  process,  82.  Extent 
of  their  privilege  examined, 
ib. 

Andrews  (Dr.  Launcdot,  bishop 
of  Winchester),  he  contri- 
butes towards  a  relapse  into 
superstftion,  238. 

Anglican  diurch,  ejected  mem- 
bers of,  their  clahns,  347, 
J48. 

Ai\)ou  (duke  of),  his  proposed 
marriage  with  queen  Elisa> 
beth,  X2a 

Anne  (queen  of  Great  Britain), 
her  Incapacity  for  govern- 
ment, 517.  Heramfldencein 
Oodolphln  and  Marlborough, 
ib.  Revolutions  in  her  minis- 
try, ib.  Alarmed  at  tbe  ex- 
p«litlon  of  the  Pretender, 
54f.    Her  secret  intentions 


with  respect  to  the  Pretender 
never  divulged,  54^.  Her 
death.  548. 

Appeals  in  civil  suits  In  Scot- 
land bty  from  the  baron's 
court  to  that  of  the  sheriff  or 
lonf  of  regality,  and  ulti- 
mately to  the  parliament, 
591. 

Arcorle  (earl  of),  refuses  to  sub- 
scribe the  test,  604.  Con- 
victed of  treason  upon  the 
statute  of  leasing-matdng.  and 
escapes,  ib.  Is  executed  after 
his  rebellion  upon  his  old 
sentence,  ib. 

Aristocracy,  English,  in  Ire- 
land, axialogy  of,  to  that  of 
France,  610. 

of  Scotland,  influence  of 

the,  in  the  reign  of  James 

ly..  591. 

Arlington,  one  of  the  Cabal, 
371.  Obliged  to  change  his 
policy,  382. 

Arminian  controversy,  view  of 
the,  204-206. 

Armstrong  (sir  Thomas),  given 
up  by  the  States,  and  exe- 
cuted without  trial,  419. 

Army  of  Scotland  enters  Eng- 
Umd,  282. 

— — ,  parliamentary,  .  new 
modelled,  287.  Advances  to- 
wards London,  296. 

,  proposals  of  the,  to  king 

Charles  I.  at  Hampton-court, 
297,  298.  Reacted  by  him, 
299.  Innovating  spirit  in, 
302.  Publishes  a  declaration 
for  the  settlement  of  the 
nation,  303.  Principal  officers 
of,  determine  to  bring  the 
king  to  Justice,  ib. 

disbanded,  345.    Origin  of 

the  present,  346- 

— — ,  great,  suddenly  raised  by 
Charles,  385* 

,   standing,   Charles    II.'s 

necessity  for,  374  Its  ille» 
gality  in  time  of  peace,  479, 
^80.  {See  Standing  Army.j 
Apprehensions  from  it,  565. 

reduced  Ijy  the  Commons, 

495. 
recruited  by  violent  means, 

540. 
Array,  commissions  of,  267. 
Arrest^  exemption  from,claimed 

by  the  House  of  Commons, 
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119-142.  Pbrliamentaiy  pii- 
▼ilege  of  exemption  from, 
156. 

Articles,  lords  of  the,  their 
origin  and  power,  588,  589. 
Beguiarly  named  in  the  re- 
cords of  every  parliament 
from  the  reign  of  James  IV., 
ib.  What  they  propounded, 
when  raUfled  by  the  three 
estates,  did  not  require  the 
king's  consent  to  give  it 
validity.  591.  Abolished.  608. 

— —  of  the  clmrch  of  Kngland, 
real  presence  denied  in  the, 
52.  Subseqaently  altered,  Vb. 
Original  drawing  up  of  the, 
$^.  Brought  before  parlia- 
ment, 98.  Statute  for  sub- 
scribing,  id.  Ministers  de- 
prived for  refusing,  99. 

■ of  the  church  on  predes- 
tination, 204,  205. 

Jrticuli  den,  account  of  the, 
165, 166. 

Artillery  Oompany  established, 
268. 

Arundel  (Thomas  Howard,  earl 
of),  his  c(mimittal  to  the 
Tower,  194. 

Ashby,  a  bui^ees  of  Aylesbury, 
snes  the  returning  ofl^r  for 
refusing  his  vote,  5B0. 

Ashley  (Anthony,  lord,  after- 
wards earl  of  Shaftesbuiy), 
oneof  theCabai,  J7r. 

Ashton  (John),  remarlu  on  bis 
conviction  for  high  treason 
on  presumptive  evidence, 
529. 

Asaociation  attjnring  the  title 
of  James  II.,  and  pledgiug 
the  subscribers  to  revenge 
the  death  of  William  III., 
generally  signed,  490. 

Atkinson    ( ),    his   speech 

in  the  House  of  (Commons 
against  the  statute  for  the 
queen's  power,  62. 

Attainders  against  Russell, 
Sidney,  Comiitb.  and  Arm- 
strong, reversed,  528. 

Atterbury  (Dr.),  an  account  of 
his  book  entitled  *  Rights  and 
Privileges  of  an  Eujjllsh  Con- 
vocation,' 556.  Promoted  to 
the  see  of  Rochester,  557. 
Disaffection  to  the  honse  of 
Hanover,  561.  Deprived  of 
his  see,  and  banished  for  life, 
ib. 

Augsburg  Confession,  consub- 
stantiation  acknowledged  in 
the,  $1. 

—  ,  league  of,  467. 

Aylmer  (John,  bishop  of 
London),  his  covetousness 
and  prosecution  of  the  puri- 
tans, Z04. 


B. 

Bacon  (sir  Francis,  lord  Vem- 
1am).  his  praise  of  the  laws 
of  Heniy  Vli.,  8.  His  ac- 
ostant  of  causes  belonging  to 
the  Court  of  Star-chamber, 
10.  Disliked  agreeing  with 
the  Honse  of  Lords  on  a 
subsidy,  144.  His  advice  to 
James  I.  on  summoning  a 
parliament,  172.  Acquainted 
with  Uie  particulars  of  Over- 
bury's  murder,  181.  Im- 
peached for  bribery,  i8|. 

(sir  Nicholas),  abilities  of, 

60.  Suspected  of  favouring 
the  house  of  Suffolk,  68.  His 
reply  to  the  spealcer  of  the 
House  of  Conmions»  ijo, 
131. 
Balmerlno  (lord),  tried  for  trea- 
son on  theScoitish  statute  of 
leasing-roaking,  601. 
Bancroft  (Richard),  archbishop 
of  Canterbury,  endeavours 
to  increase  the  ecclesiastical 
Jurisdiction,  165,  166.  Puri- 
tan clergymen  deprived  hy, 
202.  Defence  of  episcopaqr, 
ib^  207. 
Bangorian    controversy,    557. 

Character  of  it,  ib. 
Bank  of  England,  its  orighi  and 
depreciation  of  its  notes,  49J. 
Banks   (sir   John),   attorney- 
general,  his  defence  of  the 
king's  absolute  power,  224, 
225. 
Barebones*     parliament,     J14. 
Apply  themselves  with  vi- 
gour to  reform   abuses,  tb. 
vote  for   the   abolition   of 
the  Court  of  Chancery,  ib. 
Alarm  the  clergy,  ib.    Sur- 
render their  power  to  Crom- 
well, 16. 
Barlllon  (the  French  ambassa- 
dor), favours  the  opposition, 
j8y.    Sums  given  to  mem- 
bers of  parliament  mentioned 
by,  387.     Remarks  on  t^t 
corruption,  ib.,  j88.    Sospi* 
clons  against.  41Z. 
Baronets  created  by  James  I.  to 

raise  money,  171,  172. 
Barons,  English,  their  acquisi* 

tions  in  Ireland,  617,  618. 
Barrier  treaty  of  lord  Towns- 
bend,  541. 
Bedford  (Francis  Russell, 
second  earl  of),  imprisoned 
under  queen  Mary,  on  ac- 
count of  his  religion,  56. 

(Francis  Russell,  fourth 

earl  of),  plan  to  bring  back 
popular  leaders  frustrated  by 
his  death,  262. 

(William    Russell,   fifth 

earl  of),  joins  king  Charles  I. 


at  Oxford,  278.  Is  ill  re- 
ceived, ib.  Retunu  to  tbe 
parliament,  tb. 

Bq^gars  caused  by  tbe  alma 
of  monasteries^  46.  Statute 
against  giving  to,  ib.,  note. 

Bell  (Mr.),his  attack  on  licenoo^ 
1)2.    Elected  speaker,  ib. 

Bellarmine  (Cardinal  Robert), 
opposes  the  test-oath  of  James 
I.,  207. 

Bellay  (Joachim  du,  bishop  of 
Bayonne),  reports  that  a  re* 
volt  was  expwted  in  iiinKlAnd 
on  the  divorce  of  Heoiy 
Vm.,4a 

Benefices,  first  fruits  o^  taken 
from  the  pope,  39. 

Benevolence,  exaction  ao  called, 
in  1545, 13.  Con.>«equence8  of 
refusing  to  contribute  to  it, 
14.  Taken  by  queen  EUn- 
beth..  126. 

Benevolenoea.  oppression  d, 
under  Edward  IV.,  8-  Al»- 
lished  under  Richard  Hi, 
and  revived  by  Henry  VIL, 
i&.  Granted  by  private  pe^ 
sons.  ib.  Required  aoder 
James  I.,  174. 

Benison  ( ),  his  impriaon- 

ment  by  bishop  Ayhner,  104- 

Berkely  (Charles,  first  earl  of), 
his  administration  in  Irelaod 
in  1670,  645. 

Berkley  (sir  John).  Jnatioe  (A 
the  King's  Bendi,  defencb* 
ship-money,  222.  And  tbe 
king's  absolute  power,  225. 

Berwick,  right  of  election  ex- 
tended to,  by  Henry  Ylli- 

445* 

Bible,  1535,  translated  inio 
English,  48.  Liberty  of  read- 
ing,  under  Henry  VIIL,  »^ 

Bill  of  exclusion  drawn  in 
favour  of  the  duke  of  Yorra 
daughters,  404.  Of  rlgbta, 
479.  Of  indemnity,  482.  For 
regulating  trials  upou  chai«« 
of  high  treason,  y^„^ 
7th  of  queen  Anne,  afforo- 
ing  peculiar  privUeges  to  the 
accused,  50X.  To  prevent  oc- 
casional conformity,  P*^ 
the  Comm(»is.  and  is  r^)^ 
}ay  the  Lords,  559-  ^^ 
by  next  parliament,  ib.  *«• 
poaled  by  the  whiga,  560' 

Birch  (I)r.  Thomas).  confirB* 
the  genuineness  of  «'*' 
morgan's  conunissioos,  291*, 

Plrth  of  the  Pretender,  sttf 
clons  attending  the,  4^H<4 

Bishops  of  England,  autbwltj 
of  the  pope  in  their  eUJCilon 

taken  away.  39-  J^T 
churcb  property  in  BnglaJ- 
S$.  Some  incUned  to  ^ 
puritans,  9 J.  Conference  « 
with  the  House  of  Oomn*^ 
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-io8.  Commons  opposed,  to 
the,  t&.  Character  o(  under 
Elizabeth,  112.  Tyranny  of 
the  queen  towards  them,  ib. 
Conference  of,  with  the  puri- 
tans at  Hampton  Court,  1  $j. 
Proceedings  of  the,  against 
the  puritans,  202.  Moderate 
government  of,  proposed, 
260.  Proceedings  on  abolish- 
ing, 261.  Excluded  from 
parliament,  ib.  Impeach- 
ment or  the  twelve,  272.  Re- 
Btiired  to  their  seats  in  the 
Jiouae  of  Lords,  J52.  Their 
right  of  voting  denied  by  the 
Commons^  in  the  ease  of  lord 
I)<^by»  392<  Discussion  of 
the  same,  joj.  Restored  to 
Scotland  after  six  years' 
abolition,  598.  And  to  part 
of  their  revenues,  ib. 

Bishops,  popish,  refuse  to  offl- 
date  at  liilizabeth's  corona- 
tion, 59.  Deprived  under 
Blizabeth,  60.  Their  subse- 
quent treatment,  62. 

Bishoprics  despoiled  in  the 
Feformaiioa  under  Henry 
VJIL.  Sh 

Black,  one  of  the  ministers  of 
St.  Andrew's,  summoned  be- 
fore the  privy  council  of  Soot- 
.land,  596. 

Blackbtone  (sir  William),  inad- 
vertent assertion  of,  412,  41J. 

Blair  (sir  Adam),  impeached 
for  high  treason,  412. 

Blount  (John),  sentenced  by 
the  lords  to  imprisonment 
and  hard  labour  in  Bridewell 
for  life,  58^. 

Boleyn  (Anne),  undoubted  In- 
nocence of;  her  Indiscretion, 
18.  Infamous  proceedings 
upon'  her  trial ;  her  levities 
in  discourse  brought  as 
cfaaiiges  against  her;  con- 
fesses a  precontract  with  lord 
Percy ;  her  marriage  with  the 
king  annulled,  19.  Interested 
in  the  reformed  faith,  40. 

Bolingbroke  (Henry  St.  John, 
lord),  engaged  In  correspond- 
ence with  the  Pretender,  546. 
Impeached  of  high  treason, 
549.  Character  of  his  writ- 
ings,  574,  575. 

Bolton  (lord  chancellor),  his 
treatise  on  the  independence 
of  Ireland,  650. 

I'Onaght,  usi^e  of,  617. 

and  coshering,  iMirbarous 

practice  of,  622. 

B'inner  (Edmund,  bishop  of 
London),  imprisoned  in  the 
Marshalsea,  6;.  Denies 
bishop  Hum  to  be  lawfully 
consecrated,  ib. 
Books  of  the  reformed  religion 
Imported  from  Germany  and 


Flanders,  47,  48.  Books 
against  the  queen  prohibited 
by  statute,  72. 

Books,  restrictions  on  printing, 
selling,  possessing,  and  im- 
porting, 122,  I2J. 

Booth  (sir  George),  rises  in 
Cheshire  in  favour  of  Charles 
IL,  329. 

Boroughs  and  burgesses,  elec- 
tions of,  under  iiiizabeth,  i  j8, 

1  twenty-two  created  in  the 

reign  of  Edward  VL,  25. 
Fourteen  added  to  the  num- 
ber under  Mary,  ib.  State 
of  those  that  return  members 
to  parliament,  444.  Fourteen 
created  by  Edward  VI.,  445. 
Twenty-one  members  for, 
added  by  Mary,  ib.  Many 
more  by  Elizabeth  and 
James,  t'5. 

,  royal,  of  ScotUind,  com- 
mon usage  of  the,  to  choose 
the  deputies  of  other  towns 
as  their  proxies,  589. 

Bossuet  (Jacques),  his  invec- 
tive against  Cranmer,  94. 

Boulter,  primate  of  Ireland, 
his  great  share  in  the  govern- 
ment of  Ireland  in  the  reign 
of  Geprge  II.,  649.  His 
character,  ib. 

Boyne,  splendid  victory  of  the, 
gained  by  WiUiam  III.,  646. 

Brady  (Dr.  Thomas),  his  wri- 
tings, 421.  On  his  treatise 
on  boroughs,  447. 

Brehon,  customs  of,  615* 

Brewers,  proclamation  con- 
cerning, 226. 

Bribery,  first  precedent  for  a 
penalty  on,  IJ9.  Bacon  im- 
peached for,  x8:?. 

Brldgeman  (sir  Orlando),  suc- 
ceeds Clarendon,  ^72. 

Brihuega,  seven  thousand 
English  under  Stanhope  sur- 
render at,  540. 

Bristol  (John,  lord  Digby,  earl 
of),  refusal  of  summons  to, 
195. 

Brownistsand  Barrowists,  most 
fiinatic  of  the  puritans,  no. 
Emigrate  to  Holland,  ib. 
Execution  of,  ib. 

Bruce  (Edward),  his  invasion 
of  Ireland,  bij. 

Buoer  (Martin),  his  doctrines 
ronoeming  toe  Lord's  Sup- 
per, J2.  Objected  to  the 
^glish  vestments  of  priests, 

56. 

Buckingham  (Edward  Stafford, 
duke  of),  his  trial  and  exe- 
cution under  Henry  VIIL, 
16. 

(George  Vllllera,  duke  of), 

-his  connexion  with  lord 
Bacon's   impeachment,   184. 


Sets  aside  the  protracted 
match  with  Spain,  189. 
Deceit  of,  19).  His  impeach- 
ment, 194. 

Buckingham  (son  of  the  preced- 
ing), one  of  the  cabal  minis- 
try, J71.  Driven  from  the 
king's  councils,  j82.  Ad- 
ministration of,  during  the 
reign  of  Charles  II.,  4J0. 

(John  ShefiSeld,  duke  of), 

engaged  in  the  interest  of 
the  Pretender,  546. 

Bull  of  Plus  V.  deposing  Eliza- 
beth, 71.    Prohibited  in  Eng 
land  by  statute,  72. 

Bullinger  (Henry)  objected  to 
the  English  vestments  of 
priests.  56. 

Burchell  (Peter),  in  danger  of 
martial  law  under  Elizabeth, 
124. 

Burgage  tenure,  444.  Opinion 
of  the  author  concerning 
ancient,  446, 447. 

Burgesses,  debate  on  non-resi- 
dent, in  the  House  of  Com- 
mons, 138, 139. 

Burgundy  (duke  of)>  effect  of 
his  death  on  tjl^e  Frendi 
succession,  5^?. 

Burnet  (l)r.  Gilbert,  bishop  of 
Salisbury),  denies  the  answer 
of  Henry  Vlli.  to  Luther, 
36,  note  \  His  valuation  of 
the  suppressed  monasteries, 
45.  Remark  of,  on  the  sta- 
tute for  regulating  trials  in 
cases  of  high  treason,  50T. 

Burton  (Henry),  and  Edward 
fiastwick,  prosecuted  by  the 
Star-chamber,  230. 

Bushell,  a  Juryman,  committed 
for  non-payment  of  his  ilne 
imposed  on  him  in  the  case 
of  Penn  and  Mead,  429. 


c. 

Cabal  ministry,  account  of  the 

31h  J7«- 

Cabinet  council,  question  of  its 
responsibility,  514.  Members 
of  the,  answerable  for  the 
measures  adopted  by  its  con- 
sent, ib. 

Calais,  right  of  election  ex- 
tended to,  44$. 

Calvin  (John),  objected  to  the 
English  vestments  of  priests, 
56. 

Calvinism  in  England,  205,206. 

C-tlvinlsts,  severe  act  against 
the,  36  r. 

Cambridge  University,  favour- 
able to  protestantism,  9a. 

Cameronians  publish  a  declara- 
tion renouncing  their  allegi- 
ance to  Oiarles  II.,  604. 

Campian  (Edmund),  executed 


656 


OJOXOK. 


IKDEX. 


CRASLBB  t. 


•  fior  popoyt  79*  ?€•  Hit  tor- 
tare  joiUfled  by  lord  Bar- 
lelgb,77,78. 

Omiod  lawa»  a  new  eeries  drftwn 

up.  55. 

Ginoiu,  eodeeiasticaltDew  code 

of,  onder  James  I.,  156.  De- 
feiHUng  the  king's  alnolute 
power,  165. 

Osrtwri^t  (Thomas),  fbonder 
of  the  poritanis  94.  Hit 
character,  ih.  His  Admoni- 
tion,'<6.  His  oppotdtlon  to 
dvU  antbortty  In  tbecborch, 
9$.  Design  of  his  laboors, 
96.  Summoned  before  the 
coeleslastical  commtf«lon,io6. 
Disapproved  of  the  puritan 
libel8,  ib. 

Catherine  of  Arsgon,  qaeen  of 
Henry  Vlll.,  his  marrUge 
with  her,  and  cause  of  dl»> 
Hke,  )6.  IMvoroe  from,  17. 
Feelings  of  the  nation  in 
her  &Tour  46. 

Catholic  religion,  presumption 
of  the  establishment  of,  J75. 
Bemarks  on  Jiunee  U.'s  in- 
tetition  to  re<«stabli8h,  450. 
451. 

Osthollcs.  laws  of  Elisabeth  re- 
specting the,  chap.  iii.  $9-86. 
A  proud  and  obnoxious  fac- 
tion in  ihe  reign  of  Charles 
I^  28;.  Natural  enemies  to 
pe8oe,<b.  Promises'of  Charles 
11.  to,  158.  Loyalty  of,  ib. 
Charles  ll.'s  bias  in  fEiTonr 
of,  ib.  Laws  against,  en- 
forced in  Ireland,  614.  Claim 
the  re-establishment  of  their 
religion,  641.  Aim  at  re- 
voking the  act  of  settlement, 

644,  645.  Their  hopes  under 
Charles  II.  and  James  II., 

645,  646.  Their  possessions 
at  tiie  end  of  the  seventeenth 
century,  647.  Severity  of 
the  laws  againsk  them  during 
the  reigns  of  WlUiam  III. 
and  Anne.  ib.  Severe  penal- 
ties imposed  upon  them,  ib. 

Cavaliers  ruined,  inadequate 
relief  voted  to,  J51. 

Cecil  (William,  lord  Burleigh), 
his  great  talents,  6a  His 
conduct  concerning  Elisa- 
beth's marriage,  66.  Favours 
her  marriage  with  the  arch- 
duke Charles,  ib.  Suspected 
of  favouring  the  house  of 
Suffolk,  68.  Memorandum 
of,  concerning  the  queen  of 
Soois,  7a  Pamphlets*  of,  in 
defence  of  Elizabeth,  77. 
ndelity  of  his  spies  on  Mnry 
queen  of  Soots,  79.  Con- 
tinues his  severity  to  the 
papifrts,  86.  Averse  to  the 
severity  of  Whitgift,  loj. 
**<-  -noiiatkm  <rf'charcb  pro- 


perly, 111.  RpoJect  of^  for 
raising  money,  126.  Interest<t 
himeelf  in  affairs  of  private 
individnalfl,  127.  His  policy 
In  doing  so,  16.  Foresight 
the  (diaracter  of  his  admlnis- 
tralioa,ib. 

Celibacy  of  priests,  its  origin 
and  evils  considered,  52. 

Ceremonies,  superstltionsi,  abo- 
lidhed  in  England.  5a 

Chambers  (Kichd.),  proeeed- 
ings  against,  for  reibsing  to 
pay  customs,  219. 

Chancery,  origin  and  power  of 
the  court  of,  175.  Dispute 
on  tiie  extent  of  its  JurLndio- 
tion,  176.  Its  abolition  voted, 

1x4- 
Chahlrs  I.  (king  of  England), 

constitution     of      England 
und«r,  fhMn  1625  1829,  chap, 
vii.    192-212.      Favourable 
features  of    his    character, 
192.    Succeeds  to  the  throne 
in  preparations  fur  war.  ib. 
Privileges  of  Parliament  In- 
fHnged  by.  194,  105.    Deter- 
mines to  dls8«4ve  it,  ib.    De- 
mantis  a  loan,  and   conse- 
quent tumult,  196.  Arbitrary 
Sroceedings  of  his  ooundl, 
i.    Summons  a  new  parlia- 
ment. 198.    H\m  dislike  to 
the  petition  of  right,    199, 
20a  Answer  concerning  ton- 
nage and  poundage,  and  pro- 
rogues the  parliament,  201. 
His    engagement     to     the 
Spanish  papists  when  prince 
of  Wales,  208.     Conditions 
for   his  marriage  with  the 
princess    Henrietta    Maria, 
209.    View  of  his  third  par- 
liament compared  with  his 
character,  212.    Constitution 
of  England  under  from  1 6S9- 
1640,    chap.    viii.   215-248. 
Declaration  of,  after  the  dis- 
solution, 215.     His  procla- 
mations,   225.     Proceedings 
l^ni>t  the  city,  226.    Prin- 
cipal   charges    against    his 
government.  226,  227.    His 
court,  &0.,  suspected  of  (k- 
vouring   popery,    2^7.     At- 
tempts to  draw  him  into  the 
Romish    church,   2^9,    240. 
Aversion  to  calling  a  par> 
llament,  249.     Vain  eDde»> 
Vour  to   procure  a  supply 
tnm,  246,  247.     Dissolved, 
ib.    His  means  for  raising 
money,  248.     Summons  the 
council  of  York,  ib.  Assents 
to  calling  a  parliament,  ib. 
Constitution     of     England 
under,  fVt)m  1640-1 642,  chap. 
Is.,  249-27?.   Recovers  a  por- 
tion ot-  bis  suhjects'  confi- 
dence, 262.  HisstooerityitiU 


■ospeeted,  26;.   Wb  attempt 
to  seize  membexB  of  Parlia- 
ment,  264.    EffSects   ot  on 
the  nation,  265.    His  sacri- 
fices to  the  parliament,  269. 
Nineteen    propoBitions    of- 
fered to.  270.  Powers  claimed 
by,  in  the  nineteen  proposi- 
tions, ifr.  Comparative  merilB 
of  his  contest  with  the  par- 
liament, 270-272.     His  sac- 
cess  in  the  first  part  of  the 
civil   war,    275.     Affair  at 
Brentford   injurious   to   fals 
reputation,  276.    His  strange 
promise  to   the   queen,  ib. 
Denies  the  two  bouses  the 
name  of  a  parliament,  277, 
278.    Earls  of  Holland,  Red- 
ford,  and  Clare  Join,  ib.  Theb 
bad  reo'ption,  and  return  tu 
the  parliament,    ib.      Yeo- 
manry and   trading  dasses 
generally  againsl;  him,  282. 
Remarks  on  the  strength  and 
resources  of  the  two  parties, 
ib.     Loses   ground    dnrtng 
winter,  28j.    Makes  a  truce 
with  the  rebel  catholics,  who 
are  beaten  at    Xamptwlch, 
ib.     Success  over  ^sex  in 
the  West,  ib.    Summons  the 
peers  and  comm<m8  to  meet 
at  Oxford,  ib.    Vote  of  par- 
liament summoning  him  to 
appear  at  Westminbter,  284. 
Does  not  sustain  much  loss 
in  the  west,  286.    Defeat  of, 
at   Naseby,   287.    Observa- 
tions on  his  conduct  after  ids 
defeat,  287, 288.    Surrenders 
himself  to  the  Soots,  ib.  Re- 
flections on  his  situation,  ib. 
289.    Fidelity  to  the  Englldi 
church,  ib.   Thinks  of  esc^ie 
ing,   290.     Imprudence    of 
preserving  the  Queen's  let- 
ters,  which    fell    into   the 
hands  of  parliament,  ib.  Dift- 
avowB  the  power  gnuited  to 
Glamorgan,  291.  Isdelivepd 
up  to  the  parliament.  292. 
Remarks  on  that  event,  ib. 
Offers  made  by  the  army  to, 
296.    Taken    by    Joyce,  ib. 
Treated  with  indulgence,  297 
His  ill  reception  of  the  pro- 
posals of  the  army  at  Hamp 
ton  Court.  297,  298.    Escapes 
from  Hampton  .Court,   299. 
Declines  passing  four  bius, 
ico.    Placed  in  solitary  con- 
finement, ib.     Remarks  on 
his  trial,  104.    Rtfiectlons  on 
his  execution,  character,  and 
government,  J05.  jdb.    His 
innovations  on  the  law  of 
Scotland.  598-600.    His  pro- 
mise of  graces  to  the  Irish- 
6|8.    His  perfidy  cm  the  00- 
eaaioo,  6J9.    Stste  of  the 
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chuvcb  in  Irelaad  in  me  TCfga 

Charles  II.  (Ung  of  EnglandY 
seeks  foreign  assistance,  316. 
Attempts  to  interebt  ibe  pupe 
in  his  favour,  ib.    Hi8  court 
at  Brussels,  jlS.     Receives 
pledges  from  many  friends 
in  England,  ^29.    liatred  of 
the  anuy  to.  iJ2.    His  re- 
storatiun  considered   immi- 
neni,  early  in  the  year  1660, 
^.    GonsUtution  of  the  oun- 
▼eniion  parliament  greatly 
in  bis  favour,  jji.    His  de- 
claration from   Breda,  140. 
i^tx:lamaU<>n  soonafter  land- 
ing, J41.    Be-enters  on  the 
crown  lands,  34}.     Income 
settl<'d  on,   J44.     Character 
of,  by  opposite  parties,  {47. 
Promises  to  grant  liberty  of 
conscience,  ib.    His  declara- 
tion in  tkvoor  of  a  compro- 
tnise,  J49.    Violates  his  pro- 
mise by  the   execution  of 
Yane,  351,  152.    His  desire 
for  the  repeal  of  the  trien- 
nial act,  3$}.    Violates  the 
spirit  of  h^declarations»  157. 
Wishes  to  mitigate  the  penal 
laws  against   the  catholics, 
358.    His  inclination  toward 
that  mode  of  faith,  t6.  Fub' 
lisbes  a  declaration  infiEtvour 
of  liberty  of  conscience,  359. 
Private  life   o^   i6j.     Not 
Averse  to  a  oommi!«ion  of 
inquiry  into  the  public  ac- 
counts, j6$.    Solicits  money 
fh>m  France,  17a    intrigues 
v>i%b  France,  J  71*  i7i.    His 
desire  of    absolnie    power, 
371.    Complains  of  the  free* 
dom  of  political  oonveraa- 
iions,  ib.    Advice  of  some 
courtiers  to,  on  the  fire  of 
Xx>nilon,  174.    Unpopularity 
of,  ib.    Endeavours  to  ob> 
tain  aid   from    France,   ib. 
Desires  to  testify  publicly  his 
adherence    to    the    Romish 
communion,   ib.    His   con- 
ference with  the   duke  of 
York,  Cliffoid,  and  ArUng- 
ton,  for  the  advancement  of 
the  Catholic  faith,  375.    His 
personal  hatred  to  the  Dutch, 
376.    Joins   with   Louis  to 
subvert  Holland,  ib.    Cob- 
fesaes  to  Louis  XlV/s  am- 
bassador the  national  dislike 
to  Fr«ich  alliance,  ib.    His 
•vasive     conduct    towards 
Louis  XIV.,  3 77.  Hupesoihis 
court,  J78.    His  prfrogatlve 
opposed  by   the  Commont*, 
38 1.  Complains  to  tl  e  Lo  'ds 
of  Uie  opposition  of  the  Oora- 
mons,  w.    Gives  way  to  tlie 
public  T<doe  alNMit  the  aiu- 


onbUl,  a.    OompeUed 
to  make  peace  with   Hol- 
land, 383.     His  attachment 
to  French  interests,  ib.   Re- 
ceives money  from  France, 
J85.    His  secret  treaties  with 
France,  J89.  His  insincerity, 
ib.    His  proposal    to  Ixiais 
XI  v.  of  a  league  to  support 
Sweden,  3^  His  death  anx- 
iously wibhed    for  by  the 
Jesuits,  J99.    His  un»teadl- 
nesB,  4DJ.    His  offers  in  the 
case  of  exclusion,  405,  406. 
Implores  the  aid  oi  Louis 
XlV.  against  his  council  and 
parliament,  408.    His  dissi- 
mulation, 409.  Consultations 
against  his  government  begin 
to  be  held,  416.     His  con- 
nexion   with  '  Louis    XlV. 
broken  off,  422.    His  death, 
423.    No   general   infrim;e- 
ments  of  public  liberty  dur^ 
Ing  his  reign,  4^  Tyranni- 
cal Ibrm  of  his  government 
in  Scotland,  602,  6oj.    State 
of  the  protestants  and  catho- 
lics in  Ireland  at  his  restora* 
tion,  6^t.    State,  character, 
and  religion  of  the  parties 
in  Ireland  at   tlte  restora- 
tion of,  ib.    His  declaration 
for  the  settlement  of  Ireland, 
ib.    Claims  of  the  different 
parties,  64J,  644.    Not  satis- 
fiKtory  to  all  concerned, 
Disgusted    witb    the    Irii 
agents,  tl>. 
Charles  V.  (emperor  of  Ger- 
many),   hiteroedes  for    the 
princess  Mary  to  ei^oy  her 
religion.  54. 
— ~   (archduke   of  Austria), 
a  suitor   for   the   hand   of 
Elizabeth,  66.     Reoogniaed 
as  king  of  Spain,  5i8.  Elected 
emperor,  541. 
Chester,   county  of,    right  of 

election  extended  to,  445. 
Chichester  (Sir  Arthur,  loid 
deputy),  bis  capacity,  6j6. 
The  gitMt  colony  of  Ulbter 
carried  into  effect  by  his 
mesns,  ib. 
Chiettains  (Irbh),  compelled  to 

defend  their  Ituods,  62;. 
ChilUiigworth  (Ur.  William), 
his  examination  of  popery, 
240.    Effect  of  the  covenant 
upon  his  fortunes,  281. 
Christ  Chuivh  College,  Oxfoid, 
endowed   by  Wolsey   from 
the  suppressed  mouaaterles, 
42. 
Church  of  England,  view  of, 
under  Henry  VilL,  Edward 
VL,  and  qu«en  Mary,  chap. 
iL  J4-58. 

ceremonies   and  lituigy 

dialikrti  by  the  reformers* 89. 


Proposal  for  abolishing,  91. 
Irregularly  obsoved  by  tiie 
clergy,  ib. 
Church  of  England,  its  tenets 
and  homilt^  altered  under 
Edward  VI.,  49.  Liturgy  of, 
diiefly  a  Iraublation  ot  the 
Latin  rituals,  tb.  Images 
removed  from,  50.  Altars 
taken  down  and  ceremonies 
abolished  in  the,  ib.  Princi- 
pMlly  remodelled  by  Cran- 
mer,  54.  Alterations  in  the, 
under  Elizabeth,  59.  En- 
tirely separated  Irom  Rome, 
60.  Moderate  party  of,  the 
least  numerous  under  Eliza- 
beth, 97.  Attack  OD,  by 
Strickland,  ib.  Its  abuses,  ib. 
Articles  of,  brought  before 
parliament,  ib.,  9}.  Innova* 
tlons  meditated  in  the,  259- 
261.  Parliamentary  orders 
for  protecting  J47,  {48. 
•>—  of  Scotl8jad,it9  immense 
wealth.  592.  Wholly  changed 
in  character  since  the  restora- 
tion of  the  bishops,  599.  In 
want  of  a  regular  liturgy,  ib. 
English  model  not  closely 
followed;  consequences  of 
this,  ib. 
— —  lands  restored  at  the  Re« 

storatiun,  343. 
"—  revenues,  spoUstion  of,  in 

England,  iii. 
Civil  war  under  Charles  1.,  oom- 
menoement  o^  272.     Great 
danger  of,  in  the  reign  of 
Charles  IL,  411. 
Clare  (earl  <^  Joins  the  king, 
is  ill  received,  and  returns  to 
the  parliament,  278. 
Clarence  (Lionel,  duke  of),  par- 
liament held  by,  at  Ki  I  kenny, 
for  reform  of  abuses,  622. 
darmdon  (Edward  Hyde,  earl 
of),  character  of  bis  talents 
and  works,  242.    MS8.  and 
interpoUtion  of  bis  history 
and  life,  ib.,  note  «.    imper- 
fections and  prejudices  of  the 
work,  241.    Resolution  of,  to 
replace  the  church  in  it8*pro- 

eirty  at  the  Restoration,  342. 
is  intogrlty,  351.  Against 
any  conoesiilon  to  the  ca- 
tholics, ^58.  Averse  to  some 
of  the  clauses  in  the  act  of 
uniformity,  559.  His  account 
of  the  prevailing  discontents 
of  his  time,  363,  note  2.  Jq. 
veighs  sgainst  a  proviso  in  a 
money  bill,  365.  Opposes  tbe 
commission  of  inquiry,  ib, 
ClandeeUnR  marriage  of  hJs 
daughter  with  the  duke  of 
York,  j66.  Decline  of  his 
power,  tb.  Suspected  of  pro- 
moting tlie  marriage  of  Miss 
Stewart  and  the  duke 
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mood,  j&j,  Hto  nntlom  of 
the  UngUah  ooDstttatlon.  i6. 
Strongly  attarhed  to  pro- 
testant  principles,  j68/  WIU 
not  favotir  the  klnf^s  designs 

.  against  the  established  reli- 
gion, 367.  Cojlition  against, 
j6S.  His  loss  of  the  kings 
favoar,  ib.  Severltf  of  hU 
treatment,  ib.  His  Irapeach- 
ment,  ib.  Unfit  for  the 
government  of  a  free  country, 
tb.  Articles  of  hU  ImpMfdi- 
ment  greatly  exagg-^rated, 
J69.  Fears  the  hostility  of 
the  Gommonst  tb.  Cauuged 
with  eflTectii^  the  sale  of 
Dnn'drk,  ib.  His  close  con- 
nection with  France,  17a 
Advises  Charles  to  solicit 
money  fit>m  France,  ib.  His 
fanltit  as  a  minister,  ^.  His 
pusillantmons  flight,  171. 
Banishment,  ib.  Jostlfiea- 
tton  of  It,  ib.  Severe  remark 
of;  on  the  clergy,  558. 

Clarendon  (Henry,  earl  of),  suc- 
ceeded by  Tyrconnel  In  the 
government  of  Ireland,  4(6. 

Clark  ( bdron  of  the  exchequer), 
his  speech  on  the  royal  power, 
16;. 

G9ement  TIL  (cardinal  Julius), 
pope,  his  artftil  conduct 
towards  Henry  VIIL,  17. 
DiSIcnlties  of  deciding  on  the 
•  king's  divorce,  ib.  Forced 
to  give  sentence  iMiralnst  him, 
tb.  Probably  could  not  have 
recovered  his'  authority  In 
■fingland,  ^9.  Lost  bulls  <rf, 
In  the  reign  of  Henry  VIU., 
tb. 

— —  VII  r.  (pope),  favours  Ara- 
bella Stuart's  title  to  the 
English  crown,  150. 

Clergy,  levy  on  their  pos8e»> 
siona  under  Henry  VI II.,  11. 
Immunity  of  the,  from  civil 
authority,  ;$  Compelled  to 
plead  their  privilege,  ib.  To 
be  branded  for  felony,  ib. 
Denefitot,  taken  from  robbers, 
&c.*,  with  exemptions,  ib. 
Their  privileges  tried  and 
defeated,  tb.  Popular  oppo- 
sition to  the,  tb.  Attacked 
in  the  House  of  Commons, 
18.  Convicted  of  praemunire, 
tb.  Petition  ihe  king  for 
mercy,  and  acknowlcdg  -■  him 
supreme  bead  of  the  church, 
ib.  Cause  of  thrir  dislike  of 
the  king's  divorce,  40.  Un- 
willing to  quit  the  catholk: 
church,  tb.  Jealouiqr  excited 
by  their  wealth,  41.  Sub- 
dued t^  separation  from 
Rome,  and  the  dissolution  of 
■nonasterles,  47.  Dramatic 
•xis  on   the,  48.     Their 


answen  to  Ubels  against 
them,  49.  Their  importance 
aided  by  the  Latin  ritual,  tb. 
Their  celibacy  abolished  by 
statute,  52.  Conciliated  by 
this  measure,  tb.  Conform- 
ing, but  aveR«  to  the  inno- 
vattona  of  the  Reformation, 
5).  Expelled  from  their  cures 
by  Queen  Mary  for  having 
married,  56.  Protestant,  eml- 
gratlun  of;  to  Germany,  89. 
Division  of,  on  the  chnrdi 
servicf*,  tb.  Marriage  of,  dis- 
approved by  Elisabeth,  90. 
Her  li^unctlons  concerning 
it,  and  lllogitiaiapy  of  their 
children,  tb.  Their  Irre- 
gular observance  of  churdi 
ceremonies,  91.  Archbishop 
Parker's  orders  for  their  dis- 
cipline, 92.  The  piiiitan,  ad- 
vlscii  not  to  separate  from  the 
churdi  of  England,  9;.  De- 
ficiency and  ignorance  of;  in 
the  Ettgliidi  church,  94.  En- 
deavours to  supply  their  de- 
ficiency by  meetings  called 
propbesjri^ia,  loa  £x  officio 
oath  given  10  the,  X03.  Sup- 
port the  doctrine  of  absolute 
power  iif  the  king,  165.  To 
promote  their  own  author!^, 
tb.  Deprived  for  refusing  to 
read  the  '  Book  of  Sports,' 
2}6.  Oath  Imposed  on  the, 
by  the  convocation,  259. 
EpiBoypal,  restored  to  their 
beu'.'fiops  at  the  Kestoration, 
348  NatioTial  outcry  against 
the  catholics  rained  by  the, 
401.  Refuse  the  oath  of  alle- 
giance to  William  and  Mary, 
481.  Their  Jacobite  principles. 
507.  Presbyterian,  of  Scot- 
land, three  hundred  and  fifty 
C(}ected  from  their  benefice:*, 
60}.  Of  Ireland,  their  state, 
628. 

Cleves  and  Juliers,  disputed 
succession  in  the  duchies  of, 
169. 

Clifford  (sir  Thomas),  one  of 
the  Cabal  ministry,  371. 

(Thomas),  lord  treasurer, 

obliged  to  retire,  }Si. 

Cluths,  impositions  on,  with- 
out consent  of  parliament, 
162. 

Coffee-houses,  proclamation  for 
shutting  up,  427. 

Coke  (^ir  Edward ),  his  defection 
from  the  court,  and  sununary 
of  his  character,  170.  His  de- 
fence of  laws,  tb.  His  report 
concemii^  arbitrary  procla- 
mations, 171.  His  sentimentd 
on  benevolences,  174.  Ob- 
jects to  the  privately  con- 
ferring with  Judges,  175.  Op- 
poses the  extended  Juriadlo- 


tloo  oCtliB«oiirt  of  chancery, 

176, 1 77.  His  defence  of  the 
twelve  Judges,  178.  Snspen- 
sion,  restoratifm,  and  sulv 
sequent  life  and  character, 
179.  His  explanation  of  the 
law  regarding  the  ktog's 
prerogative,  453.  His  timid 
Judgment  in  the  law  of  tres- 
son,  528. 

Coleman  (Edward),  remarkable 
oonfe8(>ion  of,  388.  iieisnre 
of  his  letters,  398,  3991 

Colepepper  (lord),  dictatorial 
style  of  his  lettere  to  Charles 
L.290. 

(Mr.),  ordered  intocostody 

of  the  Serjeant  at  arms  for 
presenting  the  Kentish  peti- 
tion, 580. 

College  C ),  gross  Inlqnity 

practised>on  his  trial,  41;. 

Commendam,  royal  power  of 
granting,  disputed,  177. 

Commerce,  its  stagnation  in  tfas 
reign'  of  William  III.,  492. 

Commission  of  public  accounts^ 
365,  i(A. 

of    divines    revise    the 

lltui^Ky,  508. 

Commitments  for  breach  of  pri- 
vUege,  578.  579- 

Committee  of  secrei^  appointed 
after  the  resigniUion  of  sir 
Robert  Walpole,  567. 

Commonalty,  rl^>ing8  of  the, 
highly  dangerous.  26.  in 
Cornwall, tb.  Inconsequence 
of  Wolsey's  taxation,  ib. 
Simultaneous  in  several 
counties,  ih. 

Commoners  of  England,  ancient 
extent  of  the,  4. 

Common  council,  two  acts  of 
the,  considered  as  sufficient 
misdemeanors  to  warrant  a 
forfeiture  of  the  charter  of 
the  city  of  London,  41$. 

Common-law  right  of  election, 

^447. 

Commons  of  Irdand,  their  re- 
monstrance of  the  long  par- 
liament of  England,  641. 

1  House  of.  r^ecta  hiUs  sent 

from  the  lords,  24.  Two  wit- 
nesses required  by  the,  in 
treason,  ta  Rejects  a  bill  for 
attainting  Tunstal,  bidiop  of 
Durham,  ib.  Unwilling  to 
coincide  with  court  measures, 
tb.  Increased  weight  of,  35. 
Persons  belonging  to  the 
court  elected  a^  knights  of 
shires,  tb.  Persons  in  offt» 
form  a  large  part  of  tite, 
tb.  Oath  of  supremacy  im- 
posed on  the,  60.  Dcelruus 
that  queen  KUzabeih  should 
marry,  67.  Address  of.  to 
her  to  settle  the  saooeesion, 
68.  Puritan  members  anUress 
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EUttbeth  against  the  qbeen 
of  SootB,  72.     Against   the 
IMipists,  74,  7$.    Papists  ex- 
cluded from,  aiid  chiefly  pari- 
tAnloal,  97.    Articles  of  the 
church  examined  by  the,  i6., 
98.     Dissatisfied    with    the 
chnrch,  107.     Articles,  kc^ 
for  reforming,  prepared  by 
the»  108.   Cbaracter  of,  nnder 
Elizabeth,  lb.    Its  disposition 
and  duties,  127, 128.   Imper- 
fection of  early  parliamentary 
history,  ib.     More  copious 
under  iilisabeth,  ib.  I>i8pute 
of,  Avith  the  queen  on  the  8uc- 
cesBion,  129,  zja    Mr.  Yel- 
▼erton's  defence  ci  its  privi- 
leges, 134.    Vainly  interftres 
in  the  reformation  of  eccle- 
.  siastical   abuses,  i&.     First 
C(»nplalnt  on  abases  in  her 
gOTeniment,  13a.     Proceed- 
ings concerning  queen  Mary, 
ib.     Uestricted  as  to'   bills 
on  religious  matters^  ib.    Its 
prlvilei^  defended  by  Peter 
Wentworth,  ij;.    Examhies 
him,  &a,  on  his  speech,  ib. 
Puritanical  measures  of  re- 
form in«  IJ4.     Members  of 
the,  imprisoned,  13$.  Trium- 
phant debate  of.  on  mono- 
.  polies.   i}6,   1^7.     Subsidies 
solicited  from  tbe>  t&.  General 
view  of  its  members  under 
fi^liaabeth,    117,    138.      In- 
creased by  her,  s6.     Infln- 
.  enoe   of   the  crown  in.  ib. 
Bill    aggaimit    non-resident 
bnrgesMs  in,  i&.,  1^9.    Ex- 
emption   of,    from     arrest 
during  session  claimed  by, 
ib.    Power  of  committal  for 
contempt,  be,  141.     Right 
of  expulsion  and  determining 
Its  own  elections,  142,  14J. 
Privileges     of,     concerning 
money  bills,  1^4.    Debate  on 
the  election  of  Goodwin  and 
Fortescae,  155.    Proceedings 
of,    on    the    anjgst  of   sir 
Thomas    Shirley,    ib.,   156. 
Keroonstrances    of,   against 
grievances,  ib.    Proceedings 
of,  on  purveyance,  157.  Tem- 
per of  the,  concerning  grants 
of  money,  ib.     Vindication 
of  its  privilegds  to  the  Idng. 
158.    Proceedings  of,  on  the 
design   of   an    union   with 
Sooiland,    159.       Continual 
bickerings  of,  with  the  king, 
ib.,  i6a   Proceedings  of,  con- 
cerning ^Minish  grievances, 
161.      Debate    and    remon- 
strance   on    imposition    of 
James  I.,  164,  165.    Griev- 
ances bronght  forward  by, 
to  be  rrdresaed,  167.    Ck>m- 
platnt  of,  agabist  pn)clama-  i 


tions,  ib.    Negotiation,  with 
the  Idng  for  giving  up  feudal 
tenures,  ib.     Dissolution  of 
parliament,    168.     Customs 
again  disputed  in  the,  17J. 
Parliament   dissolved  with- 
out a  bill  passing,  ib.    Pro- 
ceedings against  Mompesson, 
i8l     Against   lord    Bacon, 
z8|.     Against   Floyd,    184, 
185.    Lords  dis^ree  to  titles 
assumed   by  the,  ib.     Pro- 
ceedings of,  for  reformation, 
185.     Sudden   a4)oumment 
of,  by  the  king,  and  unani- 
mous protestation,  ifr.  Meets 
and  debates  on  a  grant  for 
the  German  war,  ib.,  186. 
Petition  and  remonstranceri 
against  popery,  ib.     King's 
letter  on,  to  the  speaker,  ib. 
Petition  in  reply,  ib.,  187. 
Debate  and  protestation  in 
consequence   of  the  khig's 
answer,  %b.    Ac^oumed  and 
dissolved,     188.      Subsidies 
voted  by  the.  189.  Smnmary 
of    its    proceedings    under 
James  1.,  190,  191.     First 
one  t>f  Charles  L,  19).   Penu- 
rious measures  and  dissolu- 
tion  of,  ib.    Ul  temper  of, 
continued  in  the  second,  ib. 
Dissolution  of,  195.    A  new 
parliament  summoned,  198. 
Proceedings  of,  on  the  peti- 
tion of  right,  199,  200.    Dis- 
puies   the   ^ng^s   right   to 
tonnage  and  poundage,  201. 
Prorogued,   ib.     Assembled 
again  and  dissolved,  ib.    Re- 
ligions disputes  commenced 
by,  ib.    Proceedings  on  bill 
for  observance  of  Sunday, 
204.     Remonstrates  against 
Arminianism    and    popery, 
206.    View  of  the  third  par- 
liament of  Charles  L,  212. 
The  king's  declaration  after 
its  dissolution,  215.    Mem- 
bers of  it  committed  and 
proceeded  against,  ifr.,  216. 
Parliament    of    1640   siun- 
moned,   246.     Confer  upcm 
grievances,  246.    Opposition 
of,  to  ship-money,  tb.    Dis- 
solution of,  247.    Desire  of 
the  nation  for  a  parliament, 
248.     The  long  parliament 
convoked,  ib.  {See  Long  Par- 
liament.)   Attempt  to  seize 
live   members  uf  the,  264. 
Proceedings   on  the  miiiiia 
question,  260.     Estimate  of 
the  dispute  between  Charles 
I.  and  the  parliament,  270- 
272.    Faults  of,  in  the  cun- 
tettt,   271,  272.     Resolve  to 
disband  pan  of  the  army. 
296     Form  schemes  for  get^ 
ting  rid  of  Cromwell,  ib. 


>  Vote  not  to  alter  the  ftmda- 
mental  government,  ^00,  lox. 
Restore  eleven  members  to 
their  seals,  ib.    Large  body 
of  new  members  admitted, 
J02.  Favourable  to  the  army, 
jo|.    Resolution  of,  against 
any  further  addresses  to  the 
•  Idng,  ib.   Lords  agree  to  this 
vote,  ib.     Observations   on 
the  members  who  sat  on  the 
trial  of  Charles,  ^04.    Mem- 
bers do  not  much  exceed  one 
hundred,  312.    Retatai  great 
part  of  the  executive  govern- 
ment, ib.    Charges  of  injus- 
-  tice  against,  ib.     Vote  for 
their  own   dlssoludon,  jij. 
Give  oflTenoe  to  the  republi- 
cans, ib.     Their  fisults  ag- 
nwvated  by  Cromwell,  ib. 
Question  the  protector's  au- 
thority. 315.   Agree  with  the 
Lords,  on  the  restoration,  that 
the  government  ought  to  be  in 
King,  Lords,  and  Commons, 
JI6.     Pass  several  bills  of 
importance,  ijf.    Prepare  a 
bill  for  rearing  miuisterKy 
M8.     Ol^ect  to  the  scheme 
or  indulgence,  }6o.  Establish 
two     important     principles 
with  regard  to  taxation,  J64. 
Appoint  a  committee  to  in- 
spect accounts  and  nominate 
commissioners,     with     full 
powers    of    inquiring    Into 
public  accounts,  36$.     Ex* 
traordin^ry   powers  of,    ib. 
Important  privilege  of  right 
of  impeachment  established, 
17 1.    Address  of;  to  Charles 
II.,    about  dlsbandmg   the 
army,  174.    Not  unfriendly 
to  the  court,  179.   The  court 
loses  the  conhdence  o^  itt. 
Testify  their  sense  of  public 
grievances,  584.  Strongly  ad- 
verse to  France  and  popery, 
ib.    Connexion  of  the  popu- 
lar party  with  France,  J85. 
Many  leaders  of  the  oppest- 
tion    receive    money   from 
France,  J87.    Impeach  lord 
Danhy,  3qo.    Culpable  vio- 
lence of  the,  ^92.    Deny  the 
right  of  the  bishops  to  vote, 
ib.,  3^3-    Remarks  on  the  ju- 
risdiction of,  ttt.,  ^94.     Take 
Thompson,  Cann,  and  othera, 
into  custody,   410-      Their 
impeachment  ot   Fitzharris, 
and  their  right  to  hnpeaoh 
discussed,  411.    Its  dispute 
wi.h,  and  resistance  to,  the 
Lord8,4f}-475.   Its  proceed- 
ings in  the  esse  ot  Sldnner 
and  the  ijlast  India  Comfiany, 
4)5,  416.    ita  proceedings  in 
the  case  of  Shirley  and  Fagg, 
417.  Its  violent  dispute  With 
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file  Lords,  <b.,  418.  Tts  ex- 
dnsiTe  riglife  m  to  monej 
billi,  ib.  It0  orlgloatlng 
power  of  tazftiion,  419.  Its 
•tete  from  the  eerliest  re- 
eords,  441.  Its  niunberB 
fnuk  EawArd  J.  to  Uenry 
YUL,  and  nnt-qiuU  re|Hre- 
•entatloa,  ib.,  444.  Aooes- 
slon  of  Its  members  not  de- 
rived from  popalsr  prbic^le, 
445.  Address  of,  tu  James 
IL.  ooncerniiig  nnqnallfied 
officers,  45J.  Its  aoipnented 
authority,  485.  Its  true  mo- 
tive  for  Umiiing  tbe  revenue, 
486.  Its  jealousy  of  a  stand- 
ing army,  494.  Its  conduct 
with  regard  to  the  Irish  for- 
feituresi  499,  496.  Special 
committee  to  inqnirelnto  the 
miscarriages  of  the  war  in 
Ireland,  497.  Power  of  the, 
to  direct  a  proeecation  by  the 
attorney-general,  for  olfeMes 
of  a  public  natnie;  58a. 

Commonwealth,  engagement  to 
Uve  fUthfnl  to  tbe^  taken 
with  great  reloctanoe,  jiix 

OoDipanirs,  chartered,  estab- 
lished in  evasiiMi  of  the  statute 
of  monopolies,  220.  Revolt 

221. 

Oompositions  for  kni||^thoodt 
22a    Taken  aw«e,  292. 

Oomprdiension,  U^  of,  c^tuse 
proposed  in  the,  for  dsanging 
the  oaths  of  sunremai^  and 
allegiance,  rejected,  107. 

Oonfeseton,  auricular,  90. 

Oonfeiwlons  eztor^  by  tor^re 
in  So>»tland,  6o>. 

Oonfirmailo  cbartar^m,  statute 
of,  162.  Cited  ii^  ibfi  cam  of 
Hampden,  22j^ 

Oouformity,  procl«nati(^  fo^, 
l^  king  James  I.',  ij^. 

*— ,  bill  to  prevent  eocarioni^ 
TCiJected  by  fhe  Lords,  599. 

Ounnaug^t,  province  <^  i^- 
famously  declared  for^ited, 
6|8.  Inquisition  held  In  each 
county  of,  by  Strafford,  64a 

Consecration  6t  churches,  217. 

Conspiracy  supposed  to  be 
concerted  by  the  Jesuits  at 
St.  Omer,  ^99. 

— —  to  levy  war  against  the 
king's  person,  may  be  given 
in  evidence  as  an  overt  act 
of  treason,  926.  Not  recon- 
cilable to  the  interpretation 
of  the  statute,  ib.  ITirst  in- 
stance of  this  inteipretation, 
ib.  Confirmed  in  Harding's 
cane,  ib.  For  an  invasiun 
Ikom  Spain,  961. 

Constitution  of  England  Arom 
Heni7 1 1  i.  to  Mary  I.,  chap.  L 
1-32.  Under  James  1^  chap. 
vl.  Z49,.i9i.  UuderCbarlesI. 


diapi.  vH  lCW-39,  192^12. 
ehap.  viiL  162M0,  219-248. 
diap.  ix.  1640-43.  249-27?. 
From  the  oommenoement  of 
the  Civil  War  tu  the  Beetorap 
tion,  cb.  z.  274-J18.  From 
the  Rebtoratlon  to  the  death 
of  Charles  IL,  dupe.  zL  zlL 
zlli.  ll9^447.  Fhmi  the  ao- 
cessifin  cf  James  II.  to  the 
Bevolutlon,  chap.  ziv.  448- 
476.  Under  William  JlL, 
<ttap.  zv.  477-921.  Under 
<joeen  Anne,  and  George  I. 
and  II.,  chap.  zvL  510-977. 
lleslgn  of  a  party  to  change, 
joj.  Nothing  so  destructive 
to,  as  the  ezclu«ion  of  the 
doctoral  body  from  their 
franchisee,  416.  Origfaial, 
highly  aristocratical,  4)4. 
Improvements  In  ihe^  under 
William  UL.  499. 

CoDstliution,  forms  of  the 
English,  established  in  Ire- 
land, 618. 

Constitutional  law,  important 
discussions  on  the,  in  the  case 
of  lord  Danby,  J9V. 

Constructive  treason,  first  case 
of,  926.  Confirmed  in  Har- 
dln^s  case,  i&.  Its  great 
latitude,  t&.,  901.  Confirmed 
and  rendered  peipetaal  by  j6 
and  97  George  III.,  926. 

CcipsnbiitantlatMMi,  Luther's 
doctrine,  so  called,  91. 

Controversy  between  the 
episcopal  and  presbyter^n 
raurchee  of  Scotland.  99), 
594. 

Conventiclea.  act  agidnst,  361. 
Its  severt^,  ib. 

Convention  parliament,  the, 
prooeedii^  of.  340.'  Dis- 
solved, 390.  Convention  of 
1688,  proceedings  of  the,  471. 
Question  of  the  best  uid 
siifest  way  to  preserve  the 
religion  and  laws  of  the 
kingdom,  472.  Conference 
between  the  Lords  and  Com- 
mons, ib.  House  of  Lords 
give  way  to  the  Commons. 
474.  Summary  of  its  pro- 
ceedings, 479.  Its  impolicy 
in  not  extending  the  act  of 
toleration  to  ^e  catholics, 
907. 

Convents,  inferior,  suppressed, 
43.  Evils  of  their  indiscri- 
minate suppression,  44,  49. 
Exoelletice  of  several  at  tne 
dissolution,  44. 

Convocation  (bouses  of),  to  be 
advised  with  in  eodesiastical 
matters,  907. 

of  the  provlnoe  of  Can- 
terbury, its  history,  999,  996. 
Commons  refer  to  itth(>  ques- 
tion of  r^rming  the  liturgy, 


A.  lis  aima  to  aHfaBitaie 
itself  to  the  Hoose  ef  Com- 
nions,  997.  Finally  prt* 
rogued  la  I7lf ,  ib. 

Cope  (Mr.),  his  measures  fo 
ecclesiastical  reform  in  the 
House  of  Commons,  1)4. 
Committed  to  the  Tower,  1 35 

Coronation  oath,  dispate  on  it; 
meaning  and  constmctioii, 
27a 

Corporate  property,  more  opf ti 
than  private  to  altentioii,  14. 

Corporation  act,  J9i.  SeT«>rely 
affects  the  presl^terlan  part^, 
ib. 

CorporatioDs,  infemntloos 
brought  against  several,  41$. 
Forfeitxire  of  their  charters, 
116.  Receive  new  ones,  ib. 
Freemen  of,  prlmaty  fran- 
diiee  attedied  to  the,  447. 
Their 'forfeiture  and  re-gr&nt 
under  restrictions,  449.  New 
modelling  of  the,  459.  Bill 
for  restoring  partlciuareiaufle 

to.  4«J- 
Ooehery,  custom  of,  In  Ireland, 

617,  622.'' 
Coundl   of  State^  under  tbe 
commonwealth,       coMbtcd 
prindpally  of  pre^^riaiis, 

333. 

Court,  inuB  of,  examined,  con- 
cerning rell^on,  73. 

— —  of  8uprema(7,  comtniasion 
for,  in  1S83, 10}. 

of  (Charles  II.,  widced  and 

artftil  policy  of,  to  secure  it- 
self Atom  susptelon  of  popery, 
414. 

Courts  of  law,  the  three,  mOer 
the  nantageanets,  how  cob- 
Btltuted,  4. 

— ,  inferior,  under  ttie  Plan- 
tagenets,  county  ootirts,  bnn* 
dred  courts,  manor  ooerts, 
their  influence^  9. 

—  of  Star-chamber,  origin 
«id  powers  o^  28,29.  (^ 
Star-chamber.) 

,  ecdetlasUcal,  oRXWtlon 

to  the,  109. 

Covenant,  solemn  leagne  ut^i 
negotiations  concerning  tfaCi 
280.  Particular  account  oi, 
ib.  Want  of  precision  in  W' 
language  of,  ift.,  281.  i^ 
posed  00  all  dvil  and  milita^ 
offloere,  ib.  Nimiber  of  il>« 
clergy  ejected  by,  am^nj 
whom  were  the  mort  icamw 
and  virtuous  men  of  thit 
age,  ib.  Burnt  by  the  com- 
mon hangman,  191. 

of  Scotland,  natlona!,  la 

origin,  999. 

Covenanters  (Scotch),  heatiiy 

fined,  602. 
Coventry  (Sir  Jdjn>  ootragfr- 

ona  axisauit  on,  J79k  «Bd  eoM '. 
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CervenUe  (MlIesY  Ms  tmw- 
latfam  of  the  Blue,  48. 

Cowper  (WllliamX  lord,  made 
chancellor,  517. 

Oux  (Ricbard),  bishop  of  Ely, 
defends  drarch  ceremooiea 
and  babitis  90,  91.  Eliza- 
beth'd  violence  to,  ixi,  and 

Gojne  and  IWery,  «r  coshering 
and  bonaght,  barbarous  prac- 
tice of;  622. 

Granmer  (Thomas),  archbishop 
of  Canterbary,  made  arch- 
bishop, 3<^.  Active  In  Henry 
Viil.  8  divorce,  40.  Induces 
Henry  VIII.  to  sanction  the 
principles  of  Luther,  47. 
Murriage  of,  $2.  Compelled 
to  separate  from  his  wife,  ib. 
Liberality  of,  to  the  princess 
Hary,  54.  One  of  the  prin- 
tkptA  reformers  of  the  Eng- 
lish church,  ib.  His  charac- 
ter variously  depicted,  ib. 
Dislngenuousness  of  his  cha- 
racter, ib.  Protest  of;  before 
his  eonsecration,  ib.  His 
character,  55.  His  modera- 
tion In  the  measures  of  re- 
ibrm,  ib.  Ck>mpliance  of, 
with  the  n^al  supremacy,  ib. 
Some  church  ceremonies  and 
habits  retained  by,  ib. 

Crighton  and  OgUvy,  their  case, 
602. 

Croke  (sir  Oeoige),  his  sentence 
for  Hampden  in  the  cause  of 
ship-money,  225. 

Cromwell  (earl  of  Essex),  his 
question  to  the  Judges  re- 
specting condemnations  for 
tIe»atm,l^.  Hhnself  the  first 
victim  of  their  opinion,  18. 
Causes  which  led  to  his  exe- 
cntton,  ib.  His  visitation 
and  suppresdon  of  the  mo- 
nastic orders,  42,  43.  Ad- 
vises the  distributlun  of  ab- 
bey lands,  &C.,  to  promote 
the  Reformation,  4$. 

— >-  (Oliver),  rising  power  of, 
284.  Cuntinu<^  lieutenamt- 
general,  287.  Historical  dif- 
ficulties in  the  conduct  of, 
297  Wavers  as  to  the  settle- 
ment of  the  nation,  joj.  Vic- 
tory at  Worcester,  its  conse- 
quences to,  J 1 1.  Two  re- 
markable conversations  of, 
with  Whltelock  and  others, 
ib.,  Hi-  His  discourse  about 
taking  the  tide  uf  king,  jii. 
policy  of,  1X2.  Absumes  the 
title  of  protector,  J14.  Ob- 
servations on  his  ascent  to 
power,  J 15.  CSalls  a  parlia- 
ment, ib.  His  authority 
questioned,  ib.  Dissolves  the 
parliament,  ii6.  Project  to 
3x7.  Didivesthe 


kingdom  into  districts,  ji8. 
Appoints  military  magis- 
trates, ib.  His  high  court  of 
Justice,  tb.,  J19.  Executions 
hy,  ib.,  3 19.  Summons  a  par- 
liament in  ll{56,  ib.  Kxcludes 
above  ninety  members,  ib. 
Aq;>ires  to  the  title  of  king, 
J20.  Scheme  fails  throng 
opposition  of  the  army,  ^. 
Abolishes  the  dvil  powor  of 
the  mui^or-generals,  J2i.  Be- 
fhses  the  crown,  ib.  The 
charter  of  the  commonwealth 
under,  changed  to  the  **  Peti- 
tion and  Advice,"  ib.  Par- 
ticulars of  that  measure,  ib.t 
J22.  His  unlimited  power, 
ib.  Oath  of  allegiance  taken 
by  members  of  parliament, 
ib.  His  house  of  lords  de- 
scribed, ib,  Diiwolves  the 
parliament,  ib.  His  great 
design  an  hereditary  succes- 
sion, jij.  Referred  to  a  coun- 
cil of  nine,  ib.  His  death 
and  character,  and  foreign 
policy,  ib.,  J24.  Management 
of  the  army,  ib.  fiUs  con- 
quest of  Ireland,  641. 

Cromwell  (Richard),  succeeds 
his  father,  324.  Inexperience 
of;  ib.  No  proof  of  his  appoint- 
ment by  his  ihther,  J25. 
Gains  some  friends,  ib. 
Steadily  supported  by  Pler- 
point  and  St.  John,  ib.  Sum- 
mons a  parliament,  which 
takes  the  oath  of  all^ianoe 
to  him  as  protector,  316. 
Proceedings  of  the  parlia- 
ment under,  ib.,  J27.  Dis- 
appoints the  hopes  of  the 
royalists,  ib.   Does  not  refhse 

■  to  hear  the  agents  of  C!harles 
IL,  329.  Hopes  ent»tained 
of  hhn,  ib. 

Crown  (officers  of  the),  under 
the  Plantagenets,  violence 
used  by,  4.  Juries  influenced 
by,  ib. 

— —  of  Ehgland,  uncertain  suc- 
cession of  tbe,  between  the 
houses  of  Scotland  and  Suf- 
folk, 65,  66  68, 149- 151. 

and  parliament,  terminer 

tion  of  the  contest  between 
the,5)a 

1  the,  personal  authority  of, 

its  diminution,  570, 571.  The 
reason  of  it,  ib.  Of  material 
constitutional  importance, 
ib.,  57J. 

Crucifix,  its  lawfulnen  in  the 
English  churches  discussed, 
9a  Elizabeth's  partiality  for 
tbe,  ib. 

(XistomH  on  woad  and  tobacco, 
cloths  Mid  wines,  125.  Ar- 
bitrary, tanposed  by  James  L, 
x6j. 


Danby  (Thomas  Osborne,  earl 
of),  his  administration,  383. 
His  virtues  as  a  minisier, 
J84.  Marriage  of  the  prince 
of  Orange  and  princess  Mary 
owing  to  his  influence,  ih. 
Concerned  in  the  king's  re- 
ceipt of  money  from  France, 
J85.  Cause  of  his  fall  and 
his  impeachmeiit,  390.  Argu- 
ment urged  In  defence  of 
301.  (^estions  arising  from 
his  impeachment,  ib.,  39^ 
Intemperance  ol  the  proceed- 
ings against  him,  ih.  Im- 
portant discussion  in  the 
ease  of,  ib.  Committed  to 
the  Tower,  ib.  Pleads  his 
pardon,  ib. 

Dturien  company,  the  business 
of  the,  609. 

Dauphin  (son  of  Louis  X1V.)» 
effect  of  his  death  on  the 
French  succession,  543- 

David  11.,  parliament  at  Scone 
under  him,  588. 

Dead,  prayers  for  the,  in  the 
first  liturgy  of  Edward  VI., 
5a    Omitted  on  its  revisal. 

Deaths  of  the  dauphin  and 
dukes  of  Burgundy  and 
Berry,  543.  Effect  of  their 
deaths  on  the  French  succes- 
sion, ib. 

Debt  (public),  its  amount  in 
1714,  540,  fiote^.  Alarm  ex- 
cited at  its  magnitude.  576. 

De  Burgh,  or  Burke,  family  of, 
in  Irelaiod,  fiOl  oS  from  tiieir 
subjection  to  the  crown,  621. 

l>ecLaration  published  by  the 
army  for  the  settlement  of 
the  nation,  303.  In  fiivour 
of  a  compromise,  349.  In 
favour  of  liberty  of  con- 
science, 359-  Of  indulgence^ 
J79.  Oppo^  by  parliament, 
381.    Of  rights,  478. 

Deiiitation,  charters  of;  granted 
to  particular  persons,  620. 

Dependence  of  Irish  on  English 
parliament,  650. 

Derry,  noble  defence  of,  646. 

Desmond  (earl  of),  attends  the 
Irish  parliament,  627.  His 
rebtelllon  in  1683,  and  forfiBi- 
ture  of  his  lands,  635.  His 
lands  parcelled  out  among 
English  undertakers,  ib. 

Dilference  between  tbe  Lords 
and  Commons  en  the  Habeas 
('orpiu  bill.  430. 

Digby  (John,  lord),  his  speech 
concerning  Straffurd,  257. 

Digges  (sir  IHidley;,  his  com- 
mittal to  the  Tower,  194. 

DIacoQtflat  of  tbe  rujalifets^  143. 
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DfMonteot  of  the  natton  with 
the  gOTenuMot  of  William 
111..  480. 

»—  of  ihe  QAtion  at  tbe  con- 
duct of  Charles  XL.  j62,i6). 

JMiciuaioDS  .between  the  two 
hooses  of  parliament  on  the 
ezcloaion  of  tbe  regicides  and 
others,  i^>i^. 

Dispensation,  power  of,  pre- 
served after  the  Reformation, 

97- 

Diiisensions  between  Lords  and 

Commons  of  rare  occurrence. 

Divinity,  stndj  of.  in  tbe  seven- 
teenth centnry.  2|8. 

Divorce  of  Henry  Vill.  firam 
queen  Catherine,  historical 
account  of  its  rise,  progreM, 
and  effecta.  j6-io. 

Divorces,  Henry  VII  L's  two, 
creating  an  uncertainty  in 
the  line  of  suooesidon,  parlia- 
ment enable  the  king  to  be- 
queath the  Idngdom  by  his 
will,  19. 

Dort,  synod  of,  king  James's 
conduct  to  the,  206. 

Douay  College,  intrigues  of  the 
priests  of,  71,  72. 

Downing  (sir  George),  proviso 
introduced  by,  into  the  sub- 
sidy bill,  363. 

Dublin,  citizens  of^  committed 
to  prison  for  refusing  to  ft-e- 

2uent  the  protestant  church, 
34- 

Dunkirk,  sale  of.  by  Charles  II., 
361.  Particulars  relating  to 
the  sale  of,  ^69,  370. 

Durham,  county  and  city  of, 
right  of  election  granted  to 
the,  446. 

Dutch,  mortgaged  towns  re- 
stored t')  the,  171.  Fleet  in- 
sults our  coasts,  369;  Armies 
mortly  composed  of  catholics, 
509. 


Boclesiastical  commission  court, 

XOi. 

-~—  courts,  commission  of  1686 
issued  by  James  II.,  455. 

Ecclesiastics  of  Ireland,  their 
enormous  monopoly,  649. 

Edgebill,  battle  of,  275.  Its 
consequences  in  fieivour  of 
Charles,  ib. 

EnwARD  1.,  his  letter  to  the 
Justiciary  of  Ireland,  arant- 
ing  permitvion  to  some  septs 
to  live  uuder  English  law, 
620. 

II.   (king   of  England), 

legislature    established     by 
statute  of.  3t  and  ncte  K 

iV.  (king  of  EngUnd), 

*  "'I  to  the  reformed  re- 


Ugloii.49.  AtterationBinthe 
English  dinrch  under,  ib. 
The  Reformation  in  his 
minority  conducted  with 
violence  and  rapacity,  5J. 
Denies  the  princess  Mary 
enjoying  her  own  religion, 
54.  Positive  progress  of  the 
Keformation  under,  56.  His 
laws  concerning  religion  re- 
enacted,  60.  Differences  be* 
tween  the  protestants  com- 
menced under,  88.  His  death 
prevented  the  Genevan 
system  from  spreading  in  the 
Knglish  church,  89. 

Effect  of  the  press,  421.  Re- 
strictions upon  it  in  the  reign 
of  Henry  vill.,  425.  Before 
and  after  the  Restoration,  ib., 
426. 

ItlJection  of  non-conformist 
clergy,  357. 

Election,  rights  of,  442-447. 
Four  different  theories  re- 
lating to  the,  446.  Their 
relative    merits    considered, 

„447. 

Elections,  regulated  by  Eliza- 
beth's ministers,  138.  Debate 
concerning.  i6.  First  penalty 
for  bribery  in,  139.  Right  of 
determining,  claimed  by  par- 
liament, 143.  Interference  of 
James  L  in,  154, 155. 

Elective  franchise  in  ancient 
boroughs,  diflBcult  to  deter- 
mine by  what  class  of  per- 
sons it  was  possessed,  446. 
Different  opinions  regarding 
the,  id. 

Eliot  (sir  John),  his  committol 
to  the  Tower,  194.  Com- 
mittal and  proceedings 
against,  215-218. 

Elizabeth  (queen  of  England), 
population  of  the  realm 
under.  5.  Revision  of  church 
articles  under,  52.  Easily  re- 
establishes protestantism,  58. 
Laws  of,  respecting  catholics, 
chapi  iii.  59-86.  Her  popu- 
larity and  protestant  feel- 
ings, 59.  Proceeds  slowly  in 
her  religious  reform,  ib.  Her 
council  and  parliament  gene- 
rally protestan  t,  i6.,  60.  Her 
acts  of  supremacy  and  uni- 
formity, id.,  61.  Oath  of 
supremacy  to,  explained,  ib. 
R^traint  of  Koman  catholic 
worship  in  her  first  years,  id. 
Embassy  to,  from  Pius  IV., 
ib.  Her  death  prophesied  by 
the  Romanists,  62.  Letters 
of  tbe  emperor  Ferdinand 
to,  on  behalf  of  the  English 
catholics,  63.  Her  answer 
again^t  them,  64.  Circum- 
stances of  her  reign  affected 
her  conduct  towsurds  them,  I 


65.  The  crown  settled  on  to 
by  act  35th  Henry  VIII.,  ib. 
Uncertainty  of  her  sncoesBlon, 
ib.    Her  marriage  destrrd  by 
the  nation,  66.   Suitors  to  hpr, 
the   archduke  Charles,  and 
Dudl^  earl  of  Leicester,  ti). 
Her  unwillingness  to  marry, 
and  coquetry,  tb.,  129.   Ob- 
jects to  tolerate  popery,  (r,. 
Pressed  to  decide  on  ber  rac- 
cesjwr,  ib.t  no.    Proceedings 
of.  ^^nst  lady  Orqr.  67. 68. 
Offended   by  the  queen  uf 
Soots  bearing  the  armii,  ^^ 
of  England,   69.    Intrignes 
with    the    malecoDtents  of 
France  and  Scotland  to  re- 
venge herself  on  Mary,  ib. 
Not  unfavourable  to  ber  sac- 
cession,  ib.    Courses  open  to, 
after  Mary's  abdicatioo,  ib. 
Bull  of  excommunication  and 
deposition  pnbU^ed  against 
her  by  pope  Pius  v..  71.   In- 
surrections against,   70,  71. 
Statutes    for    her    securitj 
against  the  papists,  72.   Ad- 
dressed    by    the    puritans 
against  the  queen  of  Soots, 
ib.     Restnins    tbe   parlia- 
ment's  proceedings  agaiwt 
her,  ib,,  132.    Inclined  and 
encouraged  to  proceed  against 
the  papists,  73.   Her  declara- 
tion for  uniformity  of  wor- 
ship, ib.    On  doubtful  terms 
with  Spain.  74.    Her  inten- 
tion to  avoid  capital  penalties 
on  aooonnt  of  religtoo,  75- 
Papi-its    executed    on    ber 
statutes,  ib.,  76.     Acknow- 
ledged queen  by  Campian  <be 
JeHult,  ib.    Torture  used  in 
her  reign,  tb.  Persecutions  ot 
procure  her  to  be  published 
as  a  tyrant,  77.    Lord  Bor- 
lelgh's  defences  ot  ib.   Com- 
mands   the    torture  to  be 
disused,  78.    An  loqul8ltI«n 
made  after  her  enemies,  and 
some  executed,  ib.,  79   "er 
assassination    contemplated, 
ib.   An  association  formed  to 
defend  her  person,  80.   fltf 
affe'^tation    concerning  the 
death   of  queen  Mary,  8i- 
Number  of  catholic  martyrs 
under,   84.     Her  laiw  re* 
sp'-cting  protestant  non-con- 
formists,  chap.   iv.  88-n?' 
Her  policy  to.  maintain  her 
ecclesla-stical  power,  88.  P^" 
tesUnts  recalled  by  her  ac- 
cession, 89.   Dlffennceofbfr 
tenets  and  ceremonies,  tb..  9^- 
Disapproves  of  tbe  clergf 
marrying,  tb.  Orders  for  rap- 

Sression  of  propbesylngs,  loo- 
apported  the  Scotilsh  clercr, 
107.    Omits  to  summon  fV- 
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.  liament  for  fiye  years,  t&.,io8. 
Anxious  fur  the  good  govern- 
ment of  diurcb  and  state,  but 
Jealous  of  interference,  ib, 
■  Her  violence  towards  bishop 
Cox,  112,  and  note  ».  Tyranny 
of,  towards  her  bishops,  ib. 
View  of  her  dvil  government, 
chap.  V.  1x8-147.  Character 
of  her  administration  chiefly 
religious,  ii8.  Her  advan- 
tages for  acquiring  extensive 
authority,  i6.,  119.  Unwar- 
ranted authority  of  some  of 
her  pr.*clamation8,  121,  122. 
iJispositlun  to  adopt  martial 
law,  124.  Her  illegal  com- 
mission to  sir  Thomas  Wil- 
ford,  ib.  Did  not  assert  ar- 
bitrary taxation,  125.  Her 
Biogular  frugality,  ib.  Bor- 
rowed money  by  privy  seals, 
but  punctual  In  repayment, 
126.  Dispute  of;  with  the 
parliament,  on  her  marriage 
and  succession,  and  the  com- 
mon prayer,  129-iji.  In- 
stances of  her  mterference 
and  authority  over  her  par- 
liaments, iii-ij6.  Resigned 
monopolies,  1^7.  Compelled 
to  solicit  subsidies  of  her  later 
parliaments,  i6.  Added  to  the 
members  of  the  House  of  Com- 
mons, nB.  Her  monarchy 
limited,  1^14, 145.  Supposed 
power  of  her  crown,  i5.,  146. 
intended  James  1.  fur  her 
successor,  15a  Mutilation 
ordered  by  the  Star-chamber 
during  her  reigo,  228.  Rea- 
sons for  establishing  the  pro- 
testant  religion  in  Ireland  in 
the  reign  of,  629. 

Empaon  (sir  Richard),  and 
Edmund  Dudley,  prostitute 
instruments  of  tiie  avarice  of 
Henry  VII.,  9.  Put  to  death 
on  a  frivolous  charge  of  high 
treason,  la 

Enclosures,  rebellion  concern- 
ing, 53, 

England,  state  of  religion  in, 
at  the  beginning  of  tlie  16th 
century,  34.  I'reparations  in, 
for  a  reformation  of  the 
church,  ib.,  js.  Means  of  its 
emancipation  f^om  the  papal 
power,  40,41.  Foreign  poli- 
tics of,  under  James  I.,  169. 

,  view  of,  previous  to  the 

long  parliament,  24^-248. 
Divided  into  districts  by 
Crumwell,  ji8.  State  of, 
since  the  revolution  in  1 688, 
compared  with  its  condition 
under  the  Stuarts,  485.  Its 
danger  of  becoming  a  pro- 
vince to  France,  492. 

,       New,      proclamation 

agjpMat  emigration  to,  aj6. 


English  nation,  unwillingness 
of  the,  to  force  the  reluctance 
of  their  sovereign,  403.  Eng- 
lish settlers  in  Ireland,  their 
degeneracy,  621.  Settlements 
of,  in  Munster,  Ulster,  and 
other  parts,  6j5, 6jt.  Injus- 
tice attending  them,  637. 

Episcopacy,  House  of  Commons 
opposed  to,  107.  Divine  right 
of,  maintained,  2o2.  Modera- 
tion of,  designed,  260.  Bill 
for  abolishing,  279.  Revived 
in  Scotland,  603.  Jurisdic- 
tion of  the  bishops  unli- 
mited, id. 

Episcopal  discipline  revives 
with  the  monarchy,  348. 

Episcopalians  headed  by  Sel- 
den,  299, 

Erudition  of  a  ffhristian  Man, 
1540,  reformed  doctrines  con- 
tained in,  by  authority  of 
Henry  Vlil.,  47. 

Escheats,  frauds  of,  under 
Henry  VII.,  9.  Act  for 
amending,  10. 

Essex  (county  of),  extent  of 
royal  forests  in,  220. 

Essex  (Robert  Devereux,  earl 
of;,  raises  the  siege  of  Glou- 
cester, 279.  Suspected  of 
being  reluctant  to  complete 
the  triumph  of  the  parlia- 
ment, 286. 

Estates,  the  convention  of, 
turned  into  a  paillament, 
608.  Forfeited  in  Ireland, 
allot  ted  to  those  who  would 
aid  in  reducing  the  island  to 
obedience,  643. 

Et  ccdera  oatk  imposed  on  the 
clergy,  259. 

Europe,  absolute  sovereigns  of, 
■  in  the  sixteenth  century,  146. 

Exchequer,  court  of,  trial  in, 
on  the  king's  prerogative  of 
imposing  duties,  161,  162. 
Cause  of  ship-money  tried  in 
the  court  of,  222,  22i.  Court 
of,  an  intermediate  tribunal 
between  the  king's  bench 
and  parliament,  434. 

Excise  on  liquor,  first  imposi- 
tion of,  in  England,  286. 
Granted  in  lieu  of  military 
tenures,  J44.  Prerogative  of 
the  crown  reduced  by  the, 

J45. 

Exclusion  of  the  duke  of  York 
propos'xl  and  discussed,  402- 
404.  Of  placemen  and  pen- 
sioners from  Parliament,  518. 

Exeter,  bishopric  of,  despoiled 
in  the  Keformation,  53. 

Ex  officio  oath,  in  the  high 
commission  court,  103.  At- 
tacked in  the  House  of  Com- 
mons, 108. 

Expulsion,  right  of,  claimed  by 
parliament,  142. 


P. 

Factions  at  Oxford,  28;. 

Fairfax  (Sir  Thomas),  and 
Oliver  Cromwell,  superiority 
of  their  abilities  for  war, 
286. 

Felton   ( ),   executed    for 

fixing  the  pope's  bull  on  the 
bishop  of  London's   palace, 

71- 

Fenwick  (sir  John),  strong  op- 
position to  his  attainder  in 
parliament,  491.  W6  impru- 
dent yet  true  disclosure,  ib, 

Ferdinand  (emperor  of  Ger- 
many), writes  to  Elizabeth 
on  behalf  of  the  English 
catholics,  6h  His  liberal 
religious  policy,  ib. 

Ferrers  (George),  his  Illegal 
arrest,  1J9-140. 

Festivals  in  the  church  of 
England,  2oj. 

Feudal  rights  perverted  under 
Henry  Vil.,  9.  System  in 
Scotland,  intixxluction  of, 
587.  Remarks  on  the  pro- 
bable cause  of  its  decline. 

592. 

Filraer  (sir  Robert),  remarks 
on  his  scheme  of  government, 
421. 

Finch  (Heneage),  chief  justice 
of  the  common  pleas,  adviser 
of  ship-money,  221,  222. 

Fines,  statute  of,  misunder- 
stood, 8,  32,  vote. 

Fire  of  London,  j'jh  advice 
to  Charles  on  the,  j 74.  Papists 
suspected,  ib. 

Fisher  (John,  bishop  of  Roches- 
ter), his  defence  oi  the  clergy, 
i8.  Beheaded  for  denying 
the  ecclesiastical  supremj^cy, 

17- 

Fitzharris  (Edward),  his  im- 
peachment, 411.  Oonsti  tu- 
tional  question  on,  discussed, 
ib.,  412. 

Fitzstephen,  his  conquests  In 
Ireland,  617. 

Flanders,  books  of  the  reformed 
religion  printed  in,  47,  48. 

Fleetwood  (lieutenant-general 
Charles),  opposes  Cromwell's 
assuming  the  title  of  king, 
|2i.  The  title  of  lord- 
general,  with  power  over  hU 
commissions,  proposed  to  be 
conferred  on,  J26.  His  clia- 
racter,  330. 

Fleming  (Thomas),  chief  baron 
of  the  exchequer,  his  8|ieech 
on  the  klng'K  power,  16 j. 

Floyd  (Mr.),  violent  proceed- 
ings of  the  parliament 
against,  184,  185.  The  in- 
famoui>  case  of,  conduct  of 
the  Commons  in,  582. 
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Forbes  (sir  David),  Bned  1>7  the 
SUr-duunber,  229. 

Forest  laws,  enforocment  and 
oppression  of,  tmder  Charles 
l.»  220,  and  note*.  Kxtent 
of  forests  fixed  ^  act  of  par- 
liament, 351. 

Forfeiture  of  the  charter  of 
London,  414,  415.  Observa- 
tionit  on  the  proceedings  on, 
ib. 

Forteseae  (sir  John),  question 
of  his  elK:iion.  155. 

Fosterins,  IrlHb  custom  of,  6li. 
Severe  prnaltf  against,  632. 

Tux  (iSdward.  bishop  of  Here- 
ford), excites  Wolsey  to  re- 
form the  monasteries,  42. 

Fox  (right  honourable  C.  JX 
his  dotibt  whether  James  11. 
aimed  at  subverting  the  pro- 
testant  establishment  ex- 
amined, 450, 451. 

France,  its  guvemment  de- 
spotic whon  compared  wiUi 
that  of  England,  145.  Public 
misery  of;  542. 

Franchise,  elective,  taken  away 
from  the  catholics  of  Ireland, 
648. 

Frankfort,  divisions  of  the  pro- 
tectants at,  89. 

Freeholder,  privileges  of  the 
English,  226.  Under  the 
Suxons,  bound  to  defend  the 
nation,  267. 

French  government,  modera- 
tion of  the,  at  the  treaty  of 
Aix-la-Cbapelle',  57). 

Fresh  severities  against  dis- 
senters, 378. 

Fuller  (Mr.),  imprisonment  of, 
by  tbe  btar-chiunber,  179. 


G. 

Gardiner  (Stephen,  bishop  of 
Winchester),  a  supporter  of 
the  popish  party,  49.  Id 
disgrace  at  the  death  of 
Henry  VIII.,  ib. 

Oarraway  and  I.iee  take  money 
A'om  the  court  for  softening 
votes,  J84. 

GarrlsouH,  ancient  military, 
force  .kept  in,  266. 

Oauden  (Dr.  John),  the  gup> 
pOHCd  author  of  Icon  Basilike, 
J08 

Gavelkind,  tenure  of  Irish, 
explained,  615.  Determined 
to  be  void,  6^. 

Gentry,  or  landowners,  under 
the  Plantagenets, .  without 
any  exclusive  privilege,  4. 
Disordered  state  of,  under 
Henry  VI.  and  Edward  IV., 
6.  Of  tlie  north  of  England, 
their  turbulent  spirit,  29. 
''— lased  by  Henry  Vlil. 


and  the  oonrt  of  Star- 
chamber,  ib.  10.  Why  in- 
clined to  the  Reformation,  4a 
or  England,  became  great 
under  the  Tndors,  deriving 
their  estates  from  the  sup- 
pressed monasteries,  46. 

GxoROB  J.  (king  of  England), 
his  aoceesion  to  the  croun, 
548.  Chooses  a  whig  minis- 
try, ib.  Great  disaifection  in 
the  kingdom,  549.  Causes  of 
his  unpopularity,  $54.  in- 
capable of  spealdng  English, 
trusted  his  mii.isters  with 
the  management  of  the 
kingdom,  571. 

— •  and  George  II.  (Idngs 
cf  England),  thfir  personal 
authority  at  the  lowt- st  point, 

572- 

Qeraldines,  family  of  the,  re- 
stored, 627. 

Gerard  (Mr.),  executed  for 
plotting  to  klllGnnnwell,  217. 

Germany,  less  prepared  for  a 
religious  reformation  than 
England,  14.  Books  of  the 
reformed  religion  printed  in, 
47.  Celibacy  of  priests  re- 
jected by  the  protsstants  of, 
52.  Troops  of,  sent  to  quf'll 
commotions,  S3  and  nnU  •. 
War  with.  Commons'  grant 
for,  in  1621, 186. 

Gertruydenburg,  confenenees 
broken  off  and  renewed  1^ 

Glamorgan  (Edward  Somerset, 
earl  of,),  discovery  of  a  secret 
treaty  between  him  and  the 
Irish  catholics,  291.  Cer- 
tainty of,  confirmed  by  Dr. 
Birch,  ib. 

Godfrey  (sir  E«imondbury),  his 
very  extraordinary  death,  599. 
>ot  saUsfjEUitorlly  accounted 
for,  400,  and  note^. 

Godolphln  (Sidney,  earl  of), 
preserves  a  secret  connexion 
with  the  court  of  James.  545 . 
His  psrtialiiy  to  the  Stuart 
cause  suspected,  ib. 

Godstow  nunnery  interceded 
for  at  the  dissolution,  44. 

Gold  coin,  Dutch  merci rants 
fined  for  exporting,  174. 

Goodwin  (sir  Francis), question 
of  his  election,  155. 

Gtossipred,  severe  penalty 
against,  622. 

Government  of  England,  an- 
cient form  of,  a  limited 
monarchy,  i.  144-145.  Er- 
roneously asserted  to  have 
been  absolute,  ib.  Con- 
sultations against  the,  of 
Charles  II.  begin  to  be  held, 
416.  DiflBcult  problem  in  the 
practical  science  of,  470. 
Always  a  monarchy  limned 


I  by  law,  475.  Its  predomiiut* 
Ing  character  aristocratical, 
476.  Newandrevoimiona7. 
remarks  on  a,  481,  482- 
Locke  and  Montesqulen,  au- 
thority of  thefa*  names  on 
that  sul^t,  560.  Stodiom 
to  promote  diBtingaistied 
men,  ib.  Executive,  not 
deprived  of  so  much  power  bf 

•  the  Revolution  ss  is  Ken^'rally 
supposed,  569.  Arbitrary,  of 
Scotland,  601. 

Government,  Irish,  Its  seal  for 
the  reformation  of  sbnses, 
622.  Of  Ireland,  beneTOleoi 
scheme  in  the,  6^ 

Governors  of  districts  in  Soot- 
land  take  the  title  of  earli, 
587. 

Gowrie  (earl  of)*  ''^  ^ 
brother,  executed  fat  con- 
spiracy, 601,  and  note  >. 

Grabam  and  Burton,  solidtorf 
to  the  treasury,  oomtDittnl 
to  the  Tower  by  the  oosocil, 
and  afterwards  put  in  cos- 
tody  of  the  setjeant  t^  the 
Commons,  $82. 

Granville  (lord),  ftvoorite 
minister  of  GeOTge  IL,  $71. 
Bickering  between  him  and 
the  Pelbams,  ib.,  fj'- 

Gregory  XI IL,  his  expianatfon 
of  the  bull  of  Pius  v,  76. 

Grey  (lady  GatberineX  pr^ 
snmptive  hdresB  to  ibe 
English  tbr<me  at  the  begin- 
ning of  Elizabeth's  reign,  66, 
129.     Proceedings    of    tbe 

Sueen  against  her,  67,  68. 
[er  party  deprived  of  in- 
flnenoe  by  their  issoble 
connexions,  68.  Legitim«7 
of  her  marriage  and  lasae^ 
152.  Present  repretentaitve 
of  this  daim,  ib. 

(Leonard,  lord  deputy  of 

Ireland^  defeats  the  irisb, 
627. 

(sir  Arthur),  bis  severity 

in  ttie  government  of  Ireland, 

6ji. 

Grlndal  (Edmnod,  arcbbifibop 
of  Canterbury),  prosecot* 
the  puritans,  99.  Toleraw 
their  meeiiugii  called  "pt^ 
phesyings,**  loi.  His  con- 
sequent sequestration,  ib. 

Gunpowder     Plot, 
conspirators  in  the,  207. 


ffabecu  rtorpMs, trial  on  therfeb; 
of,  196-198, 216.  Act  of,  fljs' 
sent  up  to  the  Lords,  1H 
Passed.  4?o.  No  new  prin- 
ciple introduced  by  it,  4^'- 
Power  of  tiis  court  of  coomoo 
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fleas  to  issae  -writs  of,  ib. 
Particulars  of  the,  <t>.,  4J2. 
Its  effectual  remedies,  A.,  ij  j. 

Hale  (sir  Matthew),  and  other 
Judges,  dedde  on  the  ille- 
gality of  fining  Juries,  428. 
l4i8  timid  Judgment  Incases 
of  treason,  528. 

Hales  (John),  his  defence  of 
lady  Catherine  Grey,  68. 
His  character  and  Treatise 
on  Schism,  241,  242, 

"—-  (sir  Edward),  case  of,  454, 

Halifax  (George  SaTiUe,  mar- 
quis of),  decUration  of  rights, 
? resented  by,  to  the  prince  of 
tange,  478.    Retires  from 
power,  482. 
HaU    (Arthur),     proceedings 
of  parliament  against,  142. 
famous    case   of,    the    tint 
precedent  of  the  Qommons 
puni>hing  one  of  their  own 
members,  A. 
-~-  (Edward),  bis  CkronicU 
conrains  the  best  account  of 
the  events  of  the  reign  of 
Henry  VJJJ.,  11,  neU  •. 
Hamilton  (James,   duke  of), 
engacffid  in  the  interest   of 
the  Pretender,  546.    Killed 
in  a  duel,  ib. 
Hampden  (John),  levy  on,  for 
ship-money,  222,  and  noU^. 
Trial  of,  for   relusing    pay- 
ment, 222-225. 
Hampton  Oourt  conference  with 

the  puritan8,i$j. 
Hanover,  settlement  of  the 
crown  on  Uie  house  of,  51a 
Limitations  of  the  pre- 
rogative contained  in  it,  511. 
Kemarkable  cause  of  the 
fourth  remedial  article,  51^. 

-,  the   house  of,  spoken  of 
with    contempt,    5^*1.     Ac- 
quires the  duchies  01  Bremen 
and  Verden  hi  1716. 554,  and 
vote  •. 
Hanoverian  succession  in  dan- 
ger   from    the   ministry   of 
queen  Anne,  547. 
Harconrt  (Simon,  lord  Chan- 
cellor), engaged   in  the  in- 
terest of  the  Pretender,  546. 
Harding's    case,    oonstroctive 

treason  in,  526. 
Hardwicke  (lord  chief  Justice), 
bis  arguments  in  opposing  a 
bill    to  prevent  smuggling, 

569. 

Harley  (sir  Robert^  puritan 
spoliations  of,  261,  and  noU  1. 

Hatton  (sir  Christopher),  his 
lenity  t<»ward!«  papists,  86. 
Ad  enemy  to  the  puritans, 
X02.  His  spoliation  of  church 
property,*  112.  Attempt  to 
assassinatp,  134.  HJs  fwest 
Anieroement,  22a 


Heath  (Robert),  attorney- 
general,  his  speech  on  the 
case  of  habeas  corpus,  198. 
Denies  the  criminal  jurisdic- 
tion of  parliament,  216. 

Henrietta  Maria  (queen  of 
Charles  I.),  conditions  of  her 
marriage  with  him,  209. 
Sent  from  England  with  the 
crown  Jewels,  271.  Cbarles 
I.'s  strange  promise  not  to 
make  any  peace  without  her 
mediation,  276.  Impeach- 
ment of.  for  high  treason,  the 
most  odious  act  of  the  long 
parliament,  277.  Her  con- 
duct, 288.  And  advice  to 
Charles,  ib.  Writes  several 
imperious  letters  to  the  king, 
289.  Forbids  him  to  think 
of  escaping,  290.  Ill  conduct 
of,  <b.  Abandons  all  regard 
to  English  in  ter<  st,  id.  Plan 
formed  liy,  to  deliver  Jersey 
up  to  France,  i6.  Power 
given  her  by  the  king  to 
treat  with  the  catholics,  ib. 

Henby  II.  (king  of  England), 
Institutes  itinerant  jubtipes,  5. 
Invasion  of  Ireland  by,  617. 

VI.,  clerical  law  tanproved 

under,  i$. 

Vll.  rking  of  England), 

state  of  the  kingdom  at  his 
accession,  6.  Parliament 
called  byi  not  a  servile  one, 
ib.  Proceedings  for  securing 
the  crown  to  his  posterity, 
ib.  His  marriage,  and  vigi- 
lance in  guarding  the  crown, 
made  his  reign  reputable  but 
not  tranquil,  ib.  Stetnte  of 
the  lltti  of,  concerning  the 
dutyofalle^anoe,  t6.,  7.  Did 
not  much  increase  the  po^er 
of  the  crown,  ib.  Laws 
enacted  by,  over-rated  by 
lord  Bacon,  8.  His  mode  of 
taxation,  Cb.  Subsidies  being 
unpopular,  he  has  recourse 
to  benevolence,  tZ>.  And  to 
amercements  and  forfeitures, 
9.  Made  a  profit  of  all 
offices,  even  mshoprics,  10. 
Wealth  amassed  by  him  soon 
dissipated  by  his  son,  ib. 
Council  court  formed  by, 
existing  at  the  fall  of  Wol- 
sey,  10.  Not  that  of  Star- 
chamber,  nor  maintainable 
by  his  act,  ib.,  noU  ».  His 
fatal  suspicion,  ji.  Enacts 
the  branding  of  clerks  con- 
victed of  felony.  15.  Probable 

B>licy  of,  in  the  marriage  of 
enry  Vill.,  36.  Low  point 
of  his  authority  over  Ireland, 
624  Confined  to  the  four 
counties  of  the  English  pale, 
ib. 

—  Vin.,  his  foreign  poUey, 


xo.  His  profhsion  and  love 
of  magnificence,  ib.  Acts 
passed  by,  to  conciliate  the 
discontents  excited  by  his 
father,  ib.  Extensive  subsi- 
dies demanded  of  parliament 
by  him,  ib.  Exaction  by 
miscalled  benevolence,  in 
1 625, 1 T,  12.  Instance  of  his 
ferocity  of  temper,  16, 17, 18. 
Reflections  on  his  govern- 
ment and  character,  20.  Did 
not  conciliate  his  people's 
affections,  ib.  Was  open  and 
generous,   but    his    foreim 

K»litic8   not    sagacious,   u>. 
emorv  revered  on  account 
of  the  Reformation,  ib.  Was 
uniformly  guoresHful  in  his 
wars,  ib.  Suppresses  the  tur- 
bulence of  the  northern  no- 
bility,  &c.,   20,   JO.     Star- 
chamber  in  full  power  under, 
jo,  note  19.   Fierce  and  lavish 
effects  of  his  wayward  hu- 
mour,   }i.     Religious   con- 
tests the  chief  support  of  his 
authority,  ib.  Lollards  burnt 
under,     ja.      Controversial 
answer  to  Luther,  j6.  Ability 
of.  for  religious  dispute,  ib., 
note    I.     Apparent   attach- 
ment   of,    to   the   Romish 
church,    }6.    His  marriage, 
and  aversion  to  Catherine  of 
Aragon,   ib.    Time   of   his 
marriage  with  Anne  Boleyn, 
J7.   Throws  off  its  authority 
on  receiving  the  papal  sen- 
tence, ib.    His  previous  mea- 
sures preparatory  to  doing 
so,  ;8.    Takes  away  the  first 
fhiite  ftom  Rome,  39.    Be- 
comes supreme  head  of  the 
Eng'ish  church,  ib.    Delays 
hte  separation  fh)m  Queen 
Catherine,  from  the  temper 
of  the  nation,  40.    Proceeds 
in    the    Reformation   from 
policy   and   disposition,  41. 
The    historv   of    his    time 
written  wiih  partiality,  ib., 
note   *     His   alienation   of 
their  lands  beneficial  10  Eng- 
land, 44.    Should  have  di- 
verted rather  than  have  con- 
fiscated  their  revenues^  i5. 
Doubtrul  state  of  his  religious 
doctrines,  and  his  inconsis- 
tent cruelty  in  consequence, 
47.    Sanctions  the  principles 
of  Luther,  ib.    Bad  polity  of 
h<8   persecutions,   48.     Pro- 
hibito  the  reading  of  Tindal's 
Bible,  ib.    State  of  religion  at 
his  death,  49.    HLs  law  on 
the  celibacy  of  priest*  52. 
His  provisions  fur  the  suc- 
cession   to  the   crown,    66. 
Supports   the  Commons  in 
their  exemption  fhon  arrc&t. 
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140.  His  will  disposing  of 
the  sQocession,  151.  Doubt 
concerning  the  signatare  of 
it,  ib.  Aoconnt  of  hU  death, 
and  of  that  instrument,  ib. 
Disregarded  on  the  accession 
of  James,  x$i.  Institution 
of  the  councU  of  the  north 

Heury  (prince  of  Wales,  son  of 
James  I.)t  his  death,  sus- 
picion concerning  it,  x8i. 
Desjgn  of  marrying  him.  to 
the 'infanta,  182. 

Herbert  (chief  Justice),  his 
Judgment  in  the  case  of  sir 
JSdward  Hales,  454.  Remarks 
on  his  decision,  455. 

Hertford  (ISdward  Seymour, 
earl  of),  his  private  oiarriage 
with  lady  Grey,  67.  Im- 
prisonment, ib.  Innuiry  into 
the  legitimacy  of  his  issue, 
152. 

Hexham  Abbey  interceded  for 
at  the  dissoiutioti,  ^4. 

Heylin  (Dr.  Peter),  but  conduct 
towards  Prynne,  2jo. 

High  commission,  court  of, 
1583,  its  powerful  nature, 
loj.    Act  for  abolishing  the, 

251. 
High    and    low    churchmen, 
their  origin  and  description, 

508,  note  8,  555. 

HUtriomattix,  volume  of  in- 
vectives so  called,  2}0. 

Uoadley  (Benjamin,  bishop  of 
fiaiigor),  attaclced  by  the 
convocation,  557.  His  prin- 
ciples, ib. 

Holland  (Henry  Rich,  earl  of), 
chief  Justice  in  eyre^  220. 
Joins  the  klog  at  Oxford, 
278.  Is  badly  received,  ib. 
Returns  to  doe  parliament, 
ib. 

— ,  war  with,  great  expense 
of  the,  J7  j.  Charles  iL  re* 
celves  large  sums  from 
France  during  the,  J77.  ^r 
fatny  of  the,  yjq. 

Holies  (Denzil),  committal  and 
proceedings  against,  21$,  216. 

Hollingshed  (Kapbael),  his  de- 
scription of  the  miserable 
state  pf  Ireland,  6}i. 

HoUis  (lord),  sincerely  patriotic 
in  his  clandestine  intercourse 
with  France,  ;86. 

Holt  (chief  Justice),  his  opinion 
concerning  the  power  of  the 
Commons  to  commit,  584. 

Homilies,  duty  of  non-resist- 
ance maintained  in  the,  210. 

Hoolcer  (Richard),  excellence 
of  his  A'cdeneuticol  Polity, 
no.  III.  (^racter  and 
force  of  his  argument,  1x4. 
Relative  perfection  of  the 
various  books^  &).,  X15     Im- 


perfections of,  ib.  Justness 
and  liberality  ot  in  his  views 
of  government,  ib.  Interpo- 
lations in  the  posthumous 
books  considered,  xi6.  His 
view  of  the  national  consti- 
tution and  monardiy,  ib. 
Dangerous  view  of  the  con- 
nexion of  church  and  state, 
ib. 

Hopes  of  the  jpresbyterians 
Aom  Charles  IL,  147. 

Howard  ((Catherine),  her  execu- 
tion. 19. 

(S(r    Robert),  and     Sir 

R.  Temple^  become  place- 
men, 384. 

(lord,    of  i;Bcrick),  his 

perfidy  caused  the  deaths  of 
liusseU  aqd  Essex,  4x7. 

Hume  (David),  his  account  of 
Olamoi^an's  commission, 
291. 

Hun  (Richara),  effects  of  his 
death,  ;$. 

Huntingdon  (Oeorge  Hastings, 
earl  (rf),  his  title  to  the  Eng- 
lish crown,  140. 

Hutchinson  (colonel),  died  in 
confinement.  ^69. 

Hyde  (sir  llicholas,  chief  Jus- 
tice), his  speech  on  the  trial 
of  habei^  corpus,  198. 

and  Keeling  (chief  Jus- 
tices), exercise  a  pretend' d 
power  with  regard  to  Juries, 
429. 


Icon  Basilike,  account  of,  jo8. 

Images,  destruction  of,  under 
Edward  VU  50* 

Impeachment,  parliamentary 
character  and  instances  of, 
x8j,  189.  Question  on  the 
king's  right  of  pardou  in 
cases  of,  3Q|.  l>ecided  by  the 
act  of  settlement  against  the 
king's  riglit,  394.  Abate- 
ment of,  by  dissolution  of 
parliament,  J9$-J97.  De- 
cided in  the  case  of  Hastings, 
J98.  Of  Commons  tor  trea- 
son, constitutional,  4x1, 412. 

Impositions  on  merchandise 
without  consent  of  parlia- 
meift,  162,  x6i<  Argument 
on,  X6J-X64.  Again  dis- 
puted in  the  House  of  Com- 
mons, 1 7  J. 

Impressment,  statute  restrain- 
ing, 252. 

ImprL»onment,  illegal,  banished 
from  the  English  constitu- 
tion, X2X.  Flagrant  instances 
of^  under  Elizabeth,  X21-148. 
Remonstrances  of  the  Judges 
against,  ib. 

Incident  (transaction  in  Scot- 


land so  called),  alarm  ex- 
cited by  the,  26]. 

Indepenctenoe  of  Judges,  '  . 
This    important    prov' 
owing  to  the  act  of  set, 
ment,  ib. 

Independent  party  (the),  their 
first  great  victory  the  self- 
denying  ordinance,  287.  New 
model  of  the  army,  t6.  First 
bring  forward  principles  of 
toleration,  295. 

Independents,  liability  of  the, 
to  severe  laws,  ixo.  Origin 
of  the  name,  ib,  Emigrate 
to  Holland,  ib.  And  to 
America,  2j6. 

Inn««,  father,  the  biographer  of 
James  IL,  extract  from,  499. 

InUitution  qf  a  Christian 
Jfan,  1537,  reformed  doc- 
trines contained  in,  by  autho- 
rity of  Henry  VIIL,  47. 

losurgents  in  the  rebellion  of 
1641.  their  success,  642. 
ClaUn  the  re-establishment 
of  the  Catholic  religion,  ib. 

Insurrections  on  account  of 
forced  loans,  11.  On  the 
kii^^s  supremacy,  17.  Con- 
cerning enclosurps,  5?. 

Intrigues  of  C!harleB  IL  with 
France,  372,  J7J. 

Ireland,  mismanagement  of  the 
affairs  of,  482.  Ancient 
state  of,  61  J.  Necessity 
of  understanding  the  state 
of  society  at  the  time  of 
Henry  il's  invasion,  ib. 
Its  division,  614.  King  of, 
how  chosen,  ib.  Its  ^ef- 
tains,  ib.  Rude  state  of  so- 
ciety there,  61$.  State  of 
the  clergy  in,  6x6.  Ancient 
government  of,  nearly  aristo- 
craUcal,  ib.  Its  reduction 
by  Henry  IL,  617.  Its 
greatest  part  divided  among 
ten  English  families,  ib. 
The  natives  of,  expelled,  6x8. 
English  laws  estiiblidied  in, 
ib.  Natives  ot,  claim  pro- 
tection from  the  throne,  619. 
Its  disorderly  state,  621. 
Miseries  of  the  natives,  622. 
Its  hostility  to  the  govern- 
ment, 62J.  Its  northern 
provinces,  and  part  of  the 
southern,  lost  to  ihe  crown 
of  England,  »&.,  624.  Its 
conduct  during,  the  con  tost 
between  the  houses  of  York 
and  LAUcaster,  625.  Royal 
authority  over  it  revives 
under  Henry  VIIL,  627 
Raised  to  the  dignity  of  0 
kingdom,  ib.  Elections  de- 
clazed  illegal  in,  631.  Rislnfi 
of  the  people  to  restore  tlu 
catholic  worship,  6j|.  Priesu 
ordered  to  quit.  6;4.  EngiJ<iI 
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laws  established  thronghotit, 
ib.  Scheme  Jor  perfecting 
'*9  conquest,  6j5.  Edmund 
'enser,  bis  account  of  the 
,»Te  of  Ireland,  ib.  Constl- 
'  bdtion  of  its  parliament,  6j7. 
Its  voluntaiy  contribution 
for  certain  graces.  6j8.  Free 
trade  to  be  admitted,  ib.,  639. 
Rebellion  of  1640,641.  Its 
mlsgovemment  at  all  times, 
ib.  Its  fresh  partition,  64J, 
Declaration  for  its  settlement 
by  Charles  II.,  ib.  Different 
ptirties  In,  their  various 
claims,  64),  644.  Declara- 
tion not  satisfactory,  ib. 
Complaints  of  the  Irish,  ib. 
Katural  bias  of  Charles  II.  to 
the  religion  of,  ib.  Unpopu- 
larity of  the  Duke  of  Ormond 
with  the  Irish  Catholics,  645. 
Lord  Berkeley's  administra- 
tion In  1670,  ib.  The  civil 
offices  of,  filled  with  catholics 
in  the  reign  of  James  U^ 
646.  Civil  war  of.  in  1689, 
ib.  Treaty  of  Limerick.  16. 
Oath  of  supremacy  imposed 
on  the  parliament  of,  648. 
Three  nations  and  their  re- 
ligions in,  649.  Its  depen- 
dence on  the  English  parlia- 
mont,  650.  651.  Kising 
spirit  of  independence  in,  ib., 
652.  Jealousy  and  discon- 
tent of  the  natives  of,  against 
the  English  government,  ib, 

Iribh  agents  for  the  settlement 
of  Ireland  disgust  Charles  II., 
644. 

■ catholics,    penal    laws 

against,  647. 

forfeitures  lesuined,  495, 

496. 

lords  surrender  their  es- 
tates to  the  crown,  634. 

•  natives,  origin  of  the,  6ij. 

Their  character,  615,  616. 
Their  ancient  condition,  «!>. 
Claim  the  protection  of  the 
throne,  619.  Not  equitably 
treated  in  the  settlement  of 
the  colonies,  ib.,  bio.  Dis- 
affected, their  connection 
with  Spain,  641. 


J. 

Jacobite  faction,  origin  of  the, 
481.  Party  renctered  more 
formidable  by  the  faults  of 
government,  562.  Their 
strength,  563.  Strength  of, 
in  Scotland,  in  the  reigns  of 
George  I.  and  II.,  611. 612. 

Jacobites,  intrigues  of  the,  544. 
Their  disaffected  clergy  send 
forth  libels,  ib.  DecUne  of 
tbe,  561. 


Jacobitism  of  the  ministers  of 
queen  Anne,  546,  547.  Its 
general  decline,  611. 612. 

Jaubs  I.  (King  of  England), 
view  of  the  English  constitu- 
tion under,  chap.  vL,  149- 191. 
His  quiet  accession,  not- 
withstanding the  numerous 
titles  to  the  crown,  149.  His 
and  the  other  claims  con- 
sidered, ib.,  i$2.  Elizabeth's 
intrigues  against,  150.  Four 
proofs  against  his  title,  151. 
His  affection  for  hereditary 
right,  152.  158.  His  early 
unpopularity,  ib.  His  con- 
tempt for  Elizabeth,  tb.  The 
Millenary  petition  presented 
to,  t&.  His  conduct  to  the 
puritans  at  the  Hampton 
Court  conference,  ib.  Pro- 
clamation   for    conformity, 

154.  Employed  in  publish- 
ing his  maxims  on  the  power 
of  princes,  ib.  His  first  par- 
liament summoned  by  ir- 
regular proclamation,  ib. 
Dispute  with,  on  tbe  election 
of  Fortescue  and  Goodwin, 

155.  Artifice  of,  towards  tbe 
commons  on  a  subsidy,  157. 
Discontent  of,  at  their  pro- 
ceedings, ib.  His  scheme  of 
an  union  with  Scotland,  159. 
His  impolitic  partiality  lor 
Spain,  160, 161.  i8[.  188, 189, 
208.  Duties  imposed  by, 
16;,  164.  Defects  of  his 
character,  168.  Foreign 
politics  of  England  under. 
169.  His  endeavours  to  raise 
money  by  loans,  titles,  &c., 
171,172.  Dissolves  the  par- 
liament. 173.  His  letter  and 
conduct  to  the  twelve  Judges, 
177.  178.  His  unpopularity 
increased  by  the  circum- 
stances of  Arabella  Stuart, 
Overbury.  and  Raleigh,  180, 
181.  His  probable  know- 
led^e  of  the  murder  of  Over- 
bury,  ib.  Calls  a  new  par- 
liament, 182.  His  sudden  ad- 
journment of  it,  185.  His 
letter  to  the  speaker  of  the 
Commons  on  petitionsagalnst 
popery,  186.  Reply  o^  to  a 
second  petition,  187.  Ad- 
journment, dissolution,  and 
proceedings  against  members 
of  both  houses,  188.  Libels 
against,  189.  His  declara- 
tion of  sports,  203.  Opposes 
the   Arminlan   heresy,  205, 

206.  Suspected  of  inclina- 
tion to  the  papists,  ib.  An- 
swers  cardinal    Beliarmine, 

207.  State  of  papists  under, 
200-2IO.  His  reign  the  most 
important  in  the  constitu- 
tional history  of  IreUuid,  6j  j. 


James  XL  (king  of  England)* 
attributes  his  ret  am  to 
popery  to  the  worlcs  of 
Hooker,  115,  note.  His 
schemes  of  arbitrary  power, 

448.  Issues  a  proclamation 
for  the  payment  of  customs, 

449.  His  prejudice  in  favour 
of  the  catholic  religion,  450. 
His  intention  to  repeal  the 
habeas  corpus  and  test  acts, 
ib.  Deceived  in  the  disposi- 
tion of  his  subjects,  4$!. 
Supported  by  his  brother's 
party,  452.  Prorogues  the 
parliament,  t&.  His  scheme 
for  subverting  the  estab- 
lished religion,  4^6.  Rejects 
the  plan  for  excluding  the 
princei>8  of  Orange,  457.  Dis- 
solves the  parliament,  459. 
Attempts  to  violate  the  right 
of  electors,  ib.  Solicits  votes 
for  repealing  the  test  and 
penal  laws,  40a  Expels  the 
fellows  from  Magdalen  col- 
iM^e,  ib.  His  infatuation, 
4pi.  His  impolicy,  462. 
Received  600,00u  livres  from 
Louis  Xiy.,  ib.  His  coldness 
to  Louis  XIV.,  ib.  His  un- 
certain policy  discuESed,  ib. 
His  character,  ib.  Reflec- 
tions on  his  government,  464. 
Compared  with  his  father,  ib. 
Has  a  numerous  army,  466^ 
His  sudden  flight,  467.  His 
return  to  London  and  subse- 
quent flight.  468.  Vote 
against  him  in  the  conven- 
tion, 471.  Compassion  ex- 
cited for  him  by  his  fall,  480. 
Large  proportion  of  the  tori^ 
engaged  to  support  him,  488. 
Schemes  fur  his  restoratiuii, 
and  conspiracy  in  his  favour, 
489.  issues  a  declaration 
iTQm  St.  Germain's,  ib. 
Civil  offices,  courts  of  Justice, 
and  the  privy  council  in 
Ireland,  fllied  with  catholics 
in  the  reign  of,  646. 

II.  (king   of   Scotland), 

statute  of,  to  prevent  the 
alienation  of  the  royal  do- 
mains, 590. 

VI.  (king  of   Scotland), 

his  success  in  restraining  tbe 
presbyteriant^  596.  His  aver- 
sion to  the  Scottish  presby- 
^T*  59B«  Forces  on  the 
people  of  Scotland  the  five 
articles  of  Perth,  ib. 

VII.  (king  of  Scotland), 

his  reign,  605.  His  cruelties 
ib.  Attempts  to  introduce 
popery,  ib.  National  rejec- 
tion of  him  from  that  king- 
dom, 606. 

Jefferies  Cl^^^)*  'violence  of 
456. 
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Jenkes,  oommitted  by  the  Ung 
in  ooondl  for  a  motimms 
spoccta,  4lo. 
Jenkins  O^^^X  oonflned   In 
the  Tower  by  the  long  par- 
liament, 581. 
Jenner  (a  baron  of  the  excbe- 
qner),   committed    to     the 
Tower  by  the  council,  and 
afterwards  to  the  custody  uf 
the  aeijeant  by  the  CJommona. 
581. 
Jennyn  (Henry,  lord),  dicta- 
torial style  assumed  by  bim 
in  his  letters  to  Charles  I., 
289,  290. 
Jesuits,  their  seal  for  the  catho- 
lic fititb,  85. 
Jewell  (John,  bishop  of  Salis- 
bory),  opposes  church  cere- 
monies and  habits,  oo,  91. 
Jews  permitted  to  settle  in  Eng- 
land, 347. 
Johnson  (Dr.  Samuel),  error  of, 
with  n'spect  to  lora  Shaftes- 
bury, 501,  note*. 
Joseph  (emperor  of  Gkrmany), 

his  death  $41. 
Joyce,  seizure  of  Charles  by, 

296. 
Judges  in  the  reign  of  Henry 
YIII.,  their  opinion  that  at- 
tainders in  parliament  could 
not  be  reversed  in  a  coi^rt  of 
law,  17.    Privately  conferred 
with,  to  secure  their  deter- 
mination for  the  crown«  17$. 
The    twelve    disregard    the 
king's  letters  for   delay  of 
judgment,  177.    Their  senti? 
ments  on  ship-mnney.  222. 
Sentence  in  Hampden's  case, 
22$.  Account  Straffi»rd  guilty, 
256.    Their  conduct  on  the 
trial  of  Vane,  352.    In  the 
reign  of  ChHrles  II.,   their 
brutal  manners  and  gross  in- 
justice, 401.    Scroggs,  North, 
and  Jones,  their  conduct,  ib., 
and  note  s.    Devise  various 
means   of  subjecting  Juries 
to  their  own  direct  on,  428. 
Their  general  behaviour  in- 
famous under   the    Stuarts, 
518,  519.     Independence  of 
the,  ib.    This  important  coq- 
stitutional  provision  owing 
to  the  act  of  settlement,  ib. 
Pemberton  and  Jones,  two 
late  Judges,  summoned   by 
the  commons  in  the  case  of 
Topham,  58 j.    Po«  is,  Gould, 
and  Powell,  their  opinions 
concerning  the  power  of  the 
Commons  to  commit,  584. 
Juries  governed  by  the  cmwn 
under  Elizabeth,  121.    Fined 
for    verdjcts,    27,    28,   428. 
Qnestion  of  the  right  of^  to 
'nm  a  general  venilct,  429. 
i«lby,5. 


Jury,  grand,  their  oelebrated 
IpioiamuB  on  the  indictment 
against  Shaftesbury,  41}. 

Jnstic  ,  open  administration  of, 
the  b^  security  of  dvil 
liberty  in  England,  119. 
Courts  Ot,  sometimes  cor- 
rupted and  perverted,  i2}. 

Justices  of  the  peace  under  the 
Plantsgenets,  their  Jurisdio* 
tion.  5.  Limitation  of  their 
power,  la 

Jqxon  (Dr.  William,  bishop 
of  London),  made  lord-trea- 
surer, 2ii. 


Kaeling  (diief  Jqstice),  stroog 
resolutions  of  the  Commons 
against,  for  fining  Juries,  428. 

Kentish  petition  of  1701,  580. 

Kt  rnsand  g^llowglaseies,  names 
of  mercenary  troops  in  Ire* 
land,  617. 

Kildare  (earls  of),  their  great 
infli^euce  in  Ireland,  626. 
(Earl  of),  his  son  takes  up 
arms,  ib.  Sent  prisoner  to 
London,  627.  Executed  with 
five  of  his  uncles,  ib. 

Killigrew  and  Delaval,  parlia- 
mentary inquiry  into  tbeir 
conduct,  497. 

King,  ancient  limitations  of 
his  authority  in  England,  2. 
Ecclesiastical  canons  on  the 
absolute  power  of  the,  165. 
Command  of  the,  cannot  sanc- 
tion an  illegal  aot,  198.  His 
power  of  committing,  196- 
198,  216.  Power  of  the,  over 
the  militia  considered,  268, 
269. 

Kings  of  England,  vote  of  the 
Commops  against  the  ^oclesi- 
astipal  prerogative  of,  jBf. 
Their  difficulties  in  the  con-> 
duct  (if  government,  572. 
Their  comparative  power  in 
politics,  ib.  Of  Scotland  al<> 
ways  claim  supreme  Judicial 
power,  591. 

King's  Bviuch  (court  of),  its 
order  prohibiting  the  publish- 
ing a  pamphlet,  427.  Formed 
an  article  of  impeachment 
againAt  Scroggs,  ib. 

Knight  ( — ),  proceedings 
against,  by  the  University  of 
Oxford,  211. 

Knight's  service,  tenure  of,  265- 
266.    Statutes  amending,  tb. 

Knighthood,  conferred  by  James 
i.,  ftc,  to  raise  money, 
171-172,  22a  CompulBory, 
abolished,  292. 

Knollys  (sir  Francis),  friendly 
to  the  puri  tans,  102.  Opposed 
to  episcopacj,  109. 


Knox  (John),  supports  the  dl^ 
senting  innovations  at  Franlj 
fort,  89.  Founder  of  the  Scol 
reformation,  particularx  ofhl 
scheme  of  c±iurch  polity,  59J 

194* 


Lacy,  bis  conquests  in  Irelan4 
617. 

Lambert  Tgeneral),  ambltiooi 
views  oft  326.  A  prlncip& 
actor  in  expelling  the  Com- 
mons, 127.  Cashiered  by  par 
llamen^  ib.  Uls  character 
3io.    Sent  to  Ouemsey,  352. 

Lvided  proprietors,  their  in* 
dignatiun  at  the  rise  of  uevi 
men,  940. 

Landowners  of  England.  be< 
came  great  under  the  Tudorsi 
maoy  of  their  estates  acquiied 
from  the  suppreraed  monaa* 
teries,  46. 

Land-tax.  its  origin,  492.  lU 
inequality,  493. 

Lands,  ancient  English  laws 
concerning  their  alienation,  8, 
32,nnte.  Crown  and  charchi 
restoration  ot,  342.  J4}.  In 
Ireland,  act  for  tn(4r  restitu' 
tioq,  643,  6^14.  its  insuffl* 
clency,  ib.  Three  thousand 
claimants  unjustly  cut  off 
from  any  hope  of  restitution, 

645. 
Latimer  (Hngh,  bishop  of  W<  -r- 
cester),  intercedes  for  Mal- 
vern priory  at  the  dissolution, 

44* 

Latin  ritual,  antiquity  and  ex- 
cellence of  the,  49. 

Latltudinarian  divines,  men 
most  conspicuous  In  their 
writings  in  the  reign  ofK  ng 
Charles  II.,  451. 

I^fand  (William,  archbishop  of 
Canterbury),  his  talents  and 
character,  2JT.  His  corres- 
pondence with  lord  Strafiford, 
234.  Accused  of  prosecuting 
Prynne,  ib.  His  ouiiduct  in 
the  church  prosecution  of  the 
puritans,  235,  23&  Prucures 
a  proclamation  to  restrain 
emigrants,  ib.  Indulgence 
towards,  237.  238.  Union 
with  the  catnolics  intended 
by,  238.  Turns  against  them. 
240.  Impeached  for  high 
treason,  281.  Confined  in  tlie 
Tower,  and  in  great  Indi- 
gence, ib.  Particulars  of  the 
charges  against  him.  ib.  1  )e- 
fends  himself  with  courage 
and  ability,  282  Judges  de- 
termlne  the  charges  contain 
no  legal  treason,  lb.  Com- 
mons change  their  impeach- 
ment Into  an  ordinaooe  fur 
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fai8execatioii,tft.  Peers  com- 
ply, tb. 
lAuderdale  (dnlce  of),  one  of  the 
Cabal,  ^7t.    Obliged  to  con- 
fine himself  to  Scotch  aflaira, 
j82.    Act  of  the,  reBiHfCtlng 
the  order  of  king  and  ooondl 
to  have  the  force  of  law  in 
Scotland,  602.    His  tyranny, 
6oi. 
Law,    the    eccleeiastioal,    n» 
formed.  59,  56.    Less  a  se- 
curity for  the  dvil  liberty  uf 
England  than  the  open  ad- 
ministration of  Justice,  1 19. 
Its  ordinances  for  regulating 
the  press,  122, 12  j. 
Laws,  severity  of,  against  theft, 
5.   Of  England,  no  alteration 
of,  ever  attempted  without 
the  consent   of  parliament, 
lAf.   Penal,  extension  of  the, 
568.    Their  gradualprugress 
and  severity,  ib.    Have  ex- 
cited little  attention  as  they 
passed  Uurough  tbo  houses 
of  parliament,  5^>    Several 
pacued  in  England  to  bind 
Ireland,  651. 
Lawyers,  their  Jealous  dislike 
of  the  ecclesiastical  courts, 
109. 
Leicester  (Robert  Dudley,  earl 
of),  a  suitor  for  the  hand  of 
Elisabeth,  66.    Assumes  an 
interest  in  the  queoi,  i6.,  67. 
Leighton  (Alexander),  prosecu- 
tion of,  by  the  court  of  Star- 
chamber,  22Q,  aja 
Lelnster,  rebellion  of  two  septs 
in,  leads  to  a  reduction  of 
their    districts,   now  called 
King's  and  Queen's  counties, 
627. 
Lent^  proclamations  of  EUaa- 

betb  for  observing  of,  122. 
Leslie,  his  writings,  509.  Author 
of  the  *  Rehearsal.'  a  periodi- 
cal paper  in  favour  of  the 
Jacobites,  544. 
L'Estrange  (sir  Roger%  bad- 
ness of  licensing  books  )n- 
trusted  to  him,  426. 
I..eveilersy  and   various  sects, 
clamoruus    for    the    king's 
death,  J04. 
lievies  of  1524-6.  II. 
Libel,  law  of,  indefinite,  504. 
Faladiood    not  essential    to 
the    law    of,   509.     Settled 
by  Mr.  Fox's  Ubel  biU  in 
1792,  ib. 
Libels  poUished  by  the  purl- 
tans,  105.    Against  James  L, 
189. 
Liberty  of  the  sut^Ject  in  the 
reign  of  Henry  VilL,  xl,  xl. 
Civil,  its  oecuriiies  in  Eng- 
land,  119.    Of  conscience,  de« 
GLarationfor,498.  Its  motive, 
ib.  OhBerYatiooBonilBefllKta, 


ib.  Sfanllar  to  that  published 
in  Scotland,  i&.  Of  the  press, 
Soh  BarticukTS  relating  to 
the,  504. 

Licensing  acts,  425.  Act,  pai^ 
ticulars  relating  to  the,  50J. 

Lichfield  (bidiopric  of),  de- 
spoiled in  the  Reformation, 

Limerick,  treaty  of;  646.  Its 
artides,  ib. 

Littleton  (lord  keeper),  carries 
away  the  great  seal,  270. 

Liturgy,  diiefly  tranaUted  finom 
the  Latin  service  book,  49. 
Prayers  for  the  departed  kept 
in,  io.  Taken  out  on  its  first 
revlsal,  tb.  Amendments  of 
the  English,  under  Elizabeth, 
59.  Statute  defending,  60. 
Revised,  <d8.  The,  esta- 
blished the  distinguishing 
marks  <jf  the  Anglican 
church,  500. 

Llandaff  (bishopric  of),  de- 
spoiled in  the  Reformation, 

51. 

Loans,  on  property  in  1624-25, 

raised  by  cardinal  Wols^, 
II,  12.  Remitted  to  Henry 
YIl.  by  parliament,  ij.  To 
Elizabeth,  not  quite  voltm- 
tary,  nor  without  intimida- 
tlun,  126.  Always  repaid,  ib. 
Solicited  under  James  I., 
171.  Demanded  by  Charles 
I.,  and  conduct  of  the  people 
on  it,  196.  Gummiital  and 
trial  of  several  refn.sing  to 
contribute,  ib.  Their  de- 
mand of  a  habeas  corpus,  i6. 
Their  right  to  it  debated  and 
denied,  196-198. 

Lollards,  the  origin  of  the  Pro- 
testant chtircb  of  England, 
^4.  Their  reappearance  and 
character  before  Ltather,  i6. 

Loudon,  4evies  on  the  dty  of, 
II.  14  Qtizens  of,  inclined 
to  the  Reformation,  ^  In- 
crease o^  prohibited  by  pro- 
clamation, 122.  Tumultuous 
assemblies  of,  resigned  to 
martial  law,  I24,  125.  Re- 
monHtrates  against  paying 
ship-money,  221.  Proclama- 
tion against  btdldings  near, 
226.  Lands  in  Derry  granted 
to,  ib.  Ocwpuration  of,  in- 
formation against  the,  and 
forfeiture  of  their  charter, 
415.  Purchases  the  continued 
enjoyment  of  its  estates  at 
tho  expense  uf  its  municipal 
independence,  tb. 

Long  (Thomas),  member  for 
Westbury,  pays  4.1.  to  the 
mayor,  j(ca,  for  his  return  in 
1571,  tio. 

parliament    smmnoned, 

248.  DUTeroat  political  views 


of  the,  249.  Its  measorefl  of 
reform,  249-251.  Made  bat 
little  diange  Iran  the  oon- 
•Utution  under  the  Plants 
genets,  25J.  Errors  of  the, 
254.  258-  Bill  of,  enacting 
their  not  being  dissolved 
against  their  own  oonsent, 
*..  259. 

Ix>rd-Lieutsnant^  insUtuUcii  of 
the  oflBce  of,  268. 

Lords  Portland,  Oxford,  Somers, 
and  Halifax,  impeached  on 
account  of  the  treaties  of 
partition,  498. 

k  House  of,  cold  reoeptioa 

of  the  articles  on  religious 
reform  prepared  by  the  Com- 
mons, 108.  Disagreement)  of 
the  House  of  Ccmimons  with 
the,  144.  Impeachment  of 
lord  Latimer  at  the  bar  of 
the,  I  Bh  Sentence  of  the,  on 
Mompeiison,  ib.  Unable  to 
wiilk>taud  the  inroads  ctfde- 
loocncy,  J09.  Retain  their 
titles,  tb.  Cromwell's  de- 
scription of,  J22.  Commons 
desire  a  conference  with  the, 
il6.  Receive  a  letter  from 
Charles  IL,  ib.  Declare  the 
government  ought  to  be  in 
the  Kmg,  Lords,  and  Com- 
mons, ib.  Vote  to  exclude  all 
who  signed  the  death- warrant 
of  Charles  L  from  act  of  in« 
demnity,  J41.  In  the  case  of 
lord  Danby,  not  wrong  in 
refusing  to  commit,  392.  in- 
quiry of  the,  in  cases  of  ap- 
peals, iQ6.  Their  Judicial 
power  nistorically  traced, 
4J4  Antiquity  of  their  ulti- 
mate Jurisdiction,  ib.  Pre- 
tensions of  the,  about  the 
time  of  the  Restoration,  435. 
Their  conduct  in  the  case  of 
Skinner  and  the  East  India 
Company,  4J5-4J6.  State  of, 
under  the  Tudors  and  Stuarts^ 
441.  Numbers  from  1454  to 
1661,  ib.,  442.  And  of  the 
spiritual  lords,  ib.  Every 
peer  of  full  age  entitled  to 
his  writ  of  summonSk  441. 
Privilege  of  voting  by  proxy, 
originally  by  special  per- 
missioh  of  the  king,  tb.  Pro- 
ceedings of  the,  in  the  con- 
vention of  1688,471.  Dispute 
with,  about  Aylesbury  elec- 
tion, 580.  581.  Spiritual,  in 
Scotland,  chuuse  the  temporal 
to  the  number  of  eight,  600. 

Lord's  Suppt- r,  cunt  roversies  and 
four  theuries  on  the,  51,  52. 

Louis  XIV..  his  object  hi  the 
secret  treaty  with  Charles 
iLt  31$'  Mutual  distrust 
between  them,  176.  Secret 
oonnexloiM  Ibnacd   by  th^ 
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leaden  of  oppoiltioa  wltb, 
39$.  His  motives  for  the 
same,  j86.  Secret  treaties 
with  Charles,  j9q.  Mistrusts 
Charles's  InclinauoDS,  and  re- 
fuses him  the  pensiou  stipu- 
lAted  for  in  the  private  treaty, 
ib.t  }9o.  ConnexioD  between 
Charles  II.  and,  broken  oiT, 
422.  His  views  in  regard 
to  Spain  dangerous  to  the 
liberties  of  Europe,  494.  Ac- 
knowledges tbe  son  of  James 
IJL  as  king  of  England,  520. 
Makes  overtures  for  negocia- 
tions,  5^8,  5^9.  Exhausted 
state  of  hid  country,  542. 

Love  (Christopher}^  executed 
for  a  conspiracy,  3 10.   Effects 

'   of  his  trial  and  execution,  ib. 

Ludlow  (general),  and  Algernon 
Sidnqr,  project  an  insurrec- 
tion, j68. 

Lundy  (colonel),  inquiry  into 
his  conduct,  497. 

Luther  (Martin),  his  doctrines 
simiUr  to  those  of  WlcliflTe, 
J4.  Treatise  of,  answered  by 
Henry  VIIL,  j6,  and  note  ^. 
His  rude  reply  and  subse- 
quent letter  to  tbe  king,  j6. 
His  doctrine  or  consubstan- 
tiation,5i.  Rejects  the  belief 
of  Zuingle,  ib. 

Lutherans  of  Germany,  less  dis- 
posed than  the  catholics  to  the 
divorce  of  Henry  YUL,  40. 


Maodonalds,  their  InABsacre  in 
Glenooe,  608. 

Mackenzie  (sir  George),  account 
of  his  Jus  Regium,  422. 

Magdalen  college,  Oxford,  ex- 
pulsion of  the  fellbwB^from, 
460.   Ma£8  said  in  the  chapel' 
of,  461. 

Magistrates  under  Elisabeth 
inclined  to  popery,  74. 

Muinwaring  ( ),  bis  asser- 
tion of  kingly  power,  211. 

Malvern  priory  interceded  for 
at  the  dissolution,  44. 

Manchester  (Edward  Mon- 
tagu, earl  of),  suspected  of 
being  reluctant  to  complete 
the  triumph  of  the  parlia- 
ment in  the  contest  with 
Charles  L. 286. 

Maritime  glory  of  England 
first  traced  from  the  common- 
wealth, 323. 

Malborough  (John,  earl  of),  and 
Sidney  (earl  of  Godolphln), 
Fenwlck's  discoveries  obliged 
them  to  break  off  their  course 
of  perfidy,  491. 

•    (John     duke    of),    his 


treachery,  488.  Preserves 
a  secret  connection  with  the 
court  of  James,  545.  Ex- 
treme selfishness  and  treach- 
ery of  his  character,  ib. 

Marlborough  (Sarah,  duchess 
of),  her  bifluenoe  over  queen 
Anne,  537. 

Marriages  ordered  to  be 
solemnised  before  Jtlstlces  of 
the  peace,  314. 

Marilal  law,  origin,  benefits, 
and  evils  of,  I2j-i2^.  In- 
stances of  its  use,  tb.,  125. 
Ordered  under  Charles  I.,  199. 
Restrained  l^  the  petitiun  of 
right,  i&.,  20a 

Martin  Mar-prelate,  puritan 
libels  so  called,  105. 

Martyr  (Peter),  assists  the  Re- 
formation in  England,  52. 
ObtJected  to  the  English 
vestments  of  priests,  56. 

Mary  (princess),  denied  the 
enjoyment  of  the  privileges 
of  her  own  religion,  54. 

(queen  of  England),  re- 
stores the  Latin  liturgy,  2j. 
Married  clergy  expelled,  ib. 
Averse  to  encroach  on  the 
prlvil^^  of  the  people,  ib. 
Her  arbitrary  measures  at- 
tributed to  her  councillors, 
ib.  Duty  on  foreign  cloth 
without  assent  of  parliament, 
ib.  Torture  more  frequent 
than  in  all  former  ages,  ib. 
V  nprecedented  act  of  tyranny, 
24  Her  re-establishment  of 
popery  pleasing  to  a  large 
portion  of  the  nation,  56. 
Protestant  services  to,  ib. 
Her  unpopularity,  ib.    Her 

-  marri^e  with  Philip  of  Spain 
disliked,  ib.  (hiielty  of  her 
religiun  productive  of  aver- 
sion to  it,  ib.  And  of  many 
becoming  protestants,  58. 
Use  of  martial  law  l^,  124. 
linposes  duties  on  merchan- 
dise without  consent  of 
parliament,  162. 

-i —  Stuart  (queen  of  Scots), 
her  prior  right  to  the  throne 
of  England,  65.  Her  offen- 
sive manner  of  bearing  her 
arms,  69.  Elizabeth  in- 
trigues a^nst,  though  not 
unfavourable  to  her  succes- 
sion, ib.  Her  difficulties  in 
Scotland,  and  imprudent  con- 
duct, id.  Elizabeth's  treat- 
ment ofj  considered,  ib. 
Strength  of  her  party  claim 
to  England,  70.  Her  attach- 
ment to  popery,  ib.  Combi- 
nation in  favour  of,  ib.  Sta- 
tute against  her  supporters, 
and  allusion  to  herself,  72. 
Bill  against  her  succession 
considered,  ib.    In  confine- 


ment, and  her  son  educai 
a  protestant,  ■74.  Herdelivj 
ance  designed  by  the  catl 
lies,  79.  Her  corresponded 
regularly  intercepted,  j 
Statute  intended  to  proci] 
her  exclusion,  80,  81.  H 
danger  from  the  comnii 
people,  ib.  Reflections  | 
her  trial,  imprbsonmH 
death,  and  guilt,  ib.  ^ 
regal  title  and  privilegj 
examined,  82. 

Masham  (lady),  in  the  interej 
of  the  Prt-tender,  546. 

Mass  (service  of  the),  not  tol| 
rated  in  England,  54.  ?H 
formance  of  ttie,  interdiiti 
by  the  act  of  uniformity,  6| 
Secretly  permitted,  ib. 

Massacre  of  the  Scot8  ai 
English,  in  Ulster,  642. 

Massachusetts  bay,  granted  I 
charter,  236. 

Massey,  a  catholic^  collated  ■ 
the  deanery  of  C!hrist  Cburcl 
456. 

mutheictt  SibU,  1637,  Covel 
dale's  so-called,  48. 

Maximilian,  his  religious  tol^ 
ration  in  Germany,  63, 64. 

Mayart  (seijeant),  bis  treaiui 
in  answer  to  lord  Bolkiij 
650.  I 

Mayne  ( ),  i^rsecution  o| 

for  popery,  75.  1 

Melville  (Andrew),  and  to 
general  asbembly  of  Scoj 


land,  restrain    the 
595.     Some 


bisbopi 
of     1* 


btehops  submit,  t&  He  I 
summoned  before  tbe  cod 
dl  for  seditious  languagj 
ib.  Flies  to  England,  596J 
Members  of  parliament,  m 
from  x>orBonal    arrest,  15] 

156, 579-  j 

Mercfaantis,  petition  on  grie^ 
ances  from  Spain,  x6o,  i6| 
Petition  against  arbitrarj 
duties  on  goods,  162.         j 

Merchandise,  impositions  01 
not  to  be  levied  but  by  H 
liameut,  162.  Book  of  ra^ 
on,  published,  164.  1 

Michm  ( ),  committed  \ 

the  Tower  by  the  House  ^ 
Commons,  182,  x8j.  1 

Middlesex  (Lionel  Cr&nm 
earl  of),  nls  parllameota/j 
impeachment,  189, 190. 

Military  force  in  England, 
totical  view  of,  265-2^9. 

excesses  committed 

Maurice  and  Gorlng's  ariaie^ 
286.   By  the  Scotch,  ib. 

power,  the  two  effecta^ 

securities  against.  50a       I 

Militia,  dispute  on  tbe  questio 
of,  between  Charles  L  a^ 
tho    parliament,    265,  26I 
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269.  Ita  origin.  566.  Esta- 
blished in  Soottand,  602. 
lllenary  petition,  treatment 
of,  by  James  I.,  151. 
inlsteTH  of  tlie  crown,  re- 
gponsibillty  of,  391,  55©, 
551.  Necessity  of  their  pre- 
sence in  parliament,  517. 
— ,  mechanics  appointed 
to  read  the  service  in  va- 
cant cfanrchea,  94.  Early 
presbyterian,  of  Scotland, 
-were  eloquent,  learned,  and 
zealous  in  the  cause  of  the 
Reformation.  595.  Their  in- 
fluence over  the  people,  ib. 
Interfere  with  the  civil  po- 
licy, ib. 

ist's  Journal,  the  printer  Mist 
committed  to  Newgate  by 
the  Commons   for  libel  In, 

$82. 

itchell,  confessing  upon  pro- 
mise of  pardon,  executed  In 
Scotland  at  the  instance  of 
Archblflht^  Sharp,  604. 
blyneux,  his  celebrated 
Case  rif  IrtUxn^t  being 
bound  by  acts  of  parliament 
in  England  ttated,  651. 
Resolutions  of  the  House  of 
Commons  iM^ainst  his  book, 
ih. 

ompesson    (Sir    Giles),    hb 
patents  questioned,  182. 
onarcby  of  £kigland  limited, 
I,  2.     Erroneouhly  asserted 
to  have  been  aheulute,  144, 

14$. 

— ,  absolute,  tendenqr  of  the 
English  government  towards, 
from  Hfnry  VL  to  Henry 
VIII.,  26.  Not  attributable 
to  military  force,  ib.  Abo- 
lished, J09.  Extraordinary 
change  in  oar,  at  the  Revo- 
lution, 475.  Absolute  power 
of,  defined,  570. 
onasteries,  ibelr  corruptions 
exposed  by  the  visitations  ot, 
42.  Resignation  and  sup* 
pression  ot  41.  Feelings  and 
effects  of  their  suppression, 
ib.  Might  lawfully  and 
ivisely  have  been  abolished, 
14.  Several  interceded  for 
It  the  dissolution,  ib.  Evils 
of  their  indiscriminate  de- 
4trucUon,  ib.,  45.  Im- 
niense  wealth  procured  by 
l^heir  suppression,  ib.  How 
tTCstowed  and  distributed,  ib. 
A.  1ms  of  the,  erroneously  sup- 
p<>s>ed  to  support  the  poor, 
(6.  In  Ireland,  in  the  7th 
ind  8th  centuries,  learning 
>re«erved  by,  616. 
•riflstk  orders  averse  to  the 
tt'formation,  41 .  Their  pos- 
«ssionii  great  bnt  unequal, 
I?.     Evils  of,  in  the  reign  of 


Henry  VII  r.,  ib.  42.  Re- 
formed and  suppressed  by 
"Wolsey,  ib.  Visitations  of 
the^  truly  reported,  ib. 
Pensions  given  to  the,  on 
their  suppression,  4J. 

Money-bills,  privilege  of  the 
Commons  cohceming,  144. 
Ancient  mode  of  prooeediug 
In,  discussed,  488. 

Monk  (general  Ueoige),  his 
strong  attachment  to  Crom- 
well, J30.  His  advice  to 
Richard  Cromwell,  ib.  Ob- 
servations  on   his  conduct, 

331.  Takes  up  his  quarters 
in  London,  %b.  His  first 
tender  of  service  to  the  king, 
Q},    Not  secure  of  the  army, 

332.  Represses  a  mutinous 
spirit,  ib.  His  slowness  in 
declaring  for  Charles,  ib. 
Urges  the  most  rigid  limita- 
tions to  the  mooarchy,  333. 
Suggests  the  sending  the 
king^s  letter  to  the  two 
houses  of  parliament,  ib. 
His  character,  331*  339.  Ad- 
vises the  exclusion  of  only 
four  regicides  from  the  act  of 
indemnity,  140. 

Monks,  pensions  given  to,  on 
their  suppression,  4?. 

Monmouth  ^James,  duke  of), 
remark  on  the  death  uf,  452. 

(county),  right  of  election 

extended  to,  44$. 

Monopolies,  nature  ot  vlctori- 
ouH  debate  on,  in  the  Houae 
ofConmions.ib.,  ij*).  Parlia- 
mentary proceedings  i^ainst, 
i82-i8i. 

Montagu  (abbe),  tx>mmitted  by 
the  Commons  for  publishing 
a  book,  582. 

-: — (Dr.  Richard,  bishop  of 
Chichester),  his  Roman  ca- 
tholic tenets,  IJ7.  His 
intrigute     with      Fansani, 

2J9. 

(lord),  his  speech  in  the 

House  of  Lords  against  the 
statute  for  the  queen's 
power,  6a.  Brings  a  troop 
of  horse  to  Elizabeth  at  Til- 
bury, 8i. 

Mordaunt  (lord),  charges 
against,  371. 

More  (Sir  Thomas),  bis  con- 
duct upon  another  motion 
for  a  large  grant,  10.  xi. 
Apology  for  bis  proceedings 
against  Wolsev,  13.  Be- 
headed for  denying  the 
king's  ecclesiastical  supre- 
macy, 17.  Inclined  to  tbe 
divorce  of  Henry  VIII.,  IQ. 

Morice  ( ,  attorney  of  the 

court  of  wards]),  attacks  the 
oath  ex  officio,  109  His 
motion     on     ecclesiastical 


abuses,  1^5.    His  imprison- 
ment and  letter,  136. 

Mortmain,  effect  of  the  statutes 
of,  on  the  clergy,  41. 

Morton  (John,  archbishop  of 
Canterbury),  hit*  mode  of  so- 
liciting benevi  lenoes,  called 
"Morton's  Fork,"  9. 

Mortuaries,  fees  of  the  clergy 
on,  limited,  j8. 

Mountnorris  (lord),  conduct  of 
Lord  Strafford  to,  2^4. 

Murderers  and  robbers  de- 
prived of  the  benefit  of 
clergy,  35- 

Murray  (William),  employed 
by  klfag  Charles  to  sound  the 
parliamentary  leaden*,  289. 

s-  (Mr.  Alexander),  arbi- 
trary proceedings  of  the 
Commons  against  him,  581. 
Causes  hlmeelf  to  be  brought 

'  by  habeas  corpus  before  the 
king's  bench,  584. 

Mutiny  lUI  passed,  500. 


Naseby,  defeat  of  (Carles  I.  at 
287.    Consequences  of,  ib. 

National  debt  at  the  death  of 
William  III.,  492,  note  >. 
Bat^id  increase  uf  the,  540 
and  note  K 

Nations,  three,  and  three  reli- 
gions, in  Ireland,  649. 

Naval  transactions  In  the  reign 
of  William  III.,  488. 

Navy  of  Charles  I.,  reasons  for 
increasing,  221. 

Neville  (sir  Henry),  his  advice 
to  James  I.  on  summoning  a 
parliament,  172. 

Newark,  charter  granted  to,  en- 
abling it  to  return  two 
roembeiK,  446. 

Newbury,  battle  of,  its  consn-' 
quences  to  the  prevailing 
party,  279. 

Newport,  treaty  of,  301.  Ob- 
servaUons  on  the,  ib. 

News,  to  publish  any  wiiUout 
authority,  determined  by  tbe 
Judges  in  1680  to  be  illegal, 
427. 

Newspapers,  their  great  circu- 
lation in  the  reign  of  Anne, 
5Vt  574*  Stamp  duty  laid 
on,  ib. 

Nimeguen,  treaty  of,  hasty  sig- 
nature of,  3<j/o. 

Nine,  council  of,  323. 

NoalUes  (ambassador  In  Eng^ 
land  from  Henry  II.  cf 
France),  unpopularity  of 
queetkMary  reported  by,  56. 

Nobility,  pliant  during  tbe 
rei^  of  Henry  VIIL,  26. 
Responsible  for  various  il- 
legal and  sanguinary  acts,  tb/ 
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Of  the  north,  wprfWMd  tgr 
Henry  Yllt.  and  the  court 
of  Star-chamber,  39.  Whj 
incnnod  to  Uie  Reformation, 
40.  Of  England  become  great 
nnder  the  Tudon^  deriving 
their  eatates  flrom  the  eup- 
pressed  monasteries,  ^iS. 
Ayerse  to  the  Mil  againt^ 
the  celibacy  of  priests,  52. 
And  to  the  Beformaiion,  pi. 
Combination  of  the  catholic, 
for  Mary  Stnart,  70. 

Nonconformists,  protestant, 
laws  of  Elizabeth  respecting, 
ch.  iv.,  88-III.  SuDunoned 
and  suspended  ^  archbishop 
Parker,  9a.  Deprived  by 
archbishop  Wbltglft,  I0|. 
Increased  under  Elizabeth, 
112.  Kemarlcs  on  acts 
against,  361.  Avail  them- 
selves of  the  toleration  held 
out  by  James  IL,  459. 

Nonjurors,  schism  of  the,  Its 
beginning,  481.  Send  forth 
numerous  libellous  pam- 
phlets, 544 

Non-resistance  preached  by  the 
clergy  and  enforced  in  the 
Homilieis  210. 

Norfolk  (John,  lord  Howard, 
duke  on,  confidential  mlniit- 
ter  of  Henry  7111.,  ruined 
by  the  influence  of  the  tWo 
Seymours;  execution  pre- 
vented by  the  death  of 
Henry,  18.  Continued  in 
prison  during  Edward's 
reign,  and  is  restored  under 
Mary,  ib.  A  supporter  of 
the  popish  party,  49.  In 
prison  at  the  death  of  Henry 
VlII.,  ib.  Proposed  union 
of,  with  Mary  Stuart,  '70. 
Character,  treason,  and  trial 
of,  ib.t'ji. 

— >— ,  county  of,  assiBts  to 
place  Mary  on  the  throne, 
56.  Parliamentary  inquiry 
into  the  returns  for,  143. 

Norman  families,  great  number 
of;  setUe  in  Scotland,  and  be- 
come the  founders  of  its  aris- 
tocracy, 587. 

North  of  England,  slow  pro- 
gress of  the  Reformation  In, 
5J.  Council  of  the,  its  insti- 
tution and  power,  zjj.  Act 
for  abollshii  g,  252. 

— —  (chief  Justice),  proclama- 
tion drawn  up  by,  against 
petitions,  408. 

-— -  and  Kich  (sherifTs)  il- 
legally put  into  office,  418. 

Nottingham  (Daniel  t  inch, 
earl  uf),  holds  offices  of  trust 
under  William  III.,  482. 
Unites  with  the  whigs  against 
the  treaty  of  peace,  559. 
'"'Well    (Aleziuider),  parli»> 


mentary  inqoiiy  into    his 
election,  141. 
Noy  (William),  discovers  an 
early  tax  imposed  for  ship- 
ping, 221. 


0. 

Oath,  called  eg  fffficio.  In  the 
high  conunission  court,  xoj. 
Attacked  in  the  House  of 
Commons,  X09.  Administered 
to  papists  under  James  L, 
207.  To  the  clergy,  1640, 
25Q.    Of  abjuration,  52a 

October  club,  generally  Jacob- 
ites, 546. 

(Eoolampadius  (John).  Us  doc- 
trines on  the  Lord's  Supper, 

Offioes,  new,  created  at  nnrea- 
sonable  salaries,  as  bribes  to 
members  of  parliament,  516. 

Officers  of  the  crown,  undue 
power  exerted  by,  2,  3. 

O'Neil,  attahited  in  the  parlia- 
ment of  1&69,  and  his  land 
forfeited  to  the  crown,  6} 5. 

Onslow  (speaker),  his  assertion 
of  the  property  of  the  sub- 
ject. 145. 

O^Quigley  (Pfttrick),  his  esse 
compared  with  Ashton's,  529. 

Orange  (William.  Prince  of), 
overtures  of  the  malcontents 
to,  457.  Receives  assurances 
of  attachment  from  men  of 
rank  lu  England,  463.  Invi- 
tation to  him,  ib.  His  de- 
sign of  forming  an  alliance 
against  Louis  XiV.,  466, 467. 
Requested  to  take  the  ad- 
ministration of  the  govern- 
ment of  England  upon  him- 
self, 471.  Vote  of  the  con- 
vention declaring  him  and 
the  princess  of  Orange  king 
and  queen  of  England,  474 

Ordinance,  a  severe  one  of 
Cromwell,  {46. 

.  self-denying.  Judiciously 

conceived,  287. 

Origin  of  the  present  regular 
army,  J46. 

Orkney  (countess  of),  receives 
luve  grants  from  WUUam 
Hi.,  496. 

Orleans  (ducbess  of,  sifter  of 
Charles  IL),  her  fiunous 
Journey  to  Dover,  J76. 

Ormond  (duke  of),  engaged  in 
the  interests  of  the  Pre- 
tender, 54s.  His  unpopu- 
larity with  the  Irish  catholics, 

Overbury  (sir  Thomas),  his 
murder,  180 

Oxford  (university  of),  mea- 
sure adopted  to  procure  its 
Judgment  in  favoui'  at  the 


divorce  of  Henry  VIIL, 
Attached  to  popery. 
Proceedings  on  doctrine 
nen-resistanoe,  211.  Deer 
of  the,  against  i)emid''q 
books,  422.  Opposes  iti 
measures  of  James  IL,  4^! 
Tainted  with  Jacobite  prvju 
dices,  j6o. 

Oxford,  short  parliament  bejj 
at,  in  March,  1681, 411.      < 

— —  (John  de  Vere,  earl  of] 
fined  fur  his  retainers,  la  j 

(Robert  Harley,  earl  of| 

eeoAji  abb6  Oanltter  to  nu-i 
shal  Berwick  to  treat  cl 
the  Restoration,  54^.  Pn 
mises  to  send  a  plan  f 
carrying  it  into  effect,  1 
Hated  by  both  parties,  d 
Impeached  of  hi^  treaM):l 
549.  Ctonmitted  to  tri 
Tower,  5$a  Impeachmptj 
against  him  abend  >ned,  M 
ffis  speech  when  the  arUcU 
were  brought  up,  ib,  ' 


P. 

F^«et  (William,  first  lonl),  J 
vises  the  sending  fortiermal 
troops  to  quell  commotion^ 
9J,  noU  «.  His  lands  Icj 
creased  by  the  bishopric  i 
Lichfield,  51. 

Palatine  Jurisdiction  of  sod 
counties  under  the  Planti 
genets,  5. 

Pftle.  old  English  of  the,  Ul  di 
poeed  to  embrace  the  n 
formed  rdUgioo  in  irelanj 
612.  Depatation  sent  fro 
Ireland  to  England,  In  tt 
name  of  all  the  subjects  I 
the,  6ij.  Delegates  frt>^ 
committed  to  the  Tower.  i/| 

Pamphlets  and  political  traci 
th^  character  and  Inflmnj 
on  the  public  mind  at  tr^ 
commencement  of  the   Iti 

century,  574,  575,  and  n-'l 
12, 18,  14.  I 

Panzani,  a  priest,  his  reporl  | 
the  pope  of  papists  in  Ei^ 
land,  2i9. 

Papists'  tracts  and  papers  in  1 
call  the  people  <a  KuglanU 
their  faith,  62. 

~—  of  ICngland,  the  li^pel 
Ferdinand's  interoeB.Mon  il 
63.  Subsequent  perse  utn 
of,  64-65.  Attended  the  V.-i 
lihh  church,  64.  Combri 
tions  of,  under  Elizabeth,  j 

'  More  rigorously  treated.  <) 
emigration  of,  71.  Tb| 
strength  and  enoourageroH 
imder  Elizabeth,  74.  Vi\\ 
series  from  abroad,  numN 
and  traitoroaB  purpoeei 
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ib.  Sxecated  for  their  re- 
ligion under  nizabetb,  75. 
Severity  against  recosanta 
productive  of  hypocrites,  78. 
Heavy  penaldes  on,  79.  The 
queen's  death  contemplated 
by,  ib.  Excellent  conduct  of, 
at  the  Spanish  invasion,  8). 
Continued  persecution  of,  84. 
Statute  restricting  their  re- 
sidence, ib.  Executed  fur 
safety  of  the  government,  and 
not  their  relision.  ib.  Their 
simple  belief  construed  into 
treason,  ib.  Excluded  from 
the  House  of  Commons,  97. 
Treatment  of,  under  James  1., 
206-210.  State  and  indul- 
gence oS,  under  Charles  I., 
209,  210,  257.  Inclined  to 
support  the  king,  237.  Re- 
port of,  in  Lngland,  by 
Panzani,  239..  Contributions 
raised  by  the  gentry,  245. 
Parker  (Matthew),  archbishop 
of  Canterbury,  his  sentence 
against  lady  Grey,  68.  De- 
fends the  churdi  liturgy  and 
ceremonies,  91,  92,  9;,  95. 
His  order  for  the  discipline 
of  the  clergy,  92.  Summons 
nonconformists,  16.  Discus- 
sion of  diurch  authority  vrith 
Mr,  Wentworth,  98.  Prose- 
cutes the  puritans,  99.  Sup- 
presses their  "prophesyings," 

lOO.        •. 

Parliament,  the  present  oonsti- 
tutlon  of,  recognised  in  the 
reign  of  Edward  II.,  3,  and 
note  1.    Of  Henry  VII.  secure 
the  crown  to  his  posterity,  6. 
Anxious  for  his  union  with 
Elizabeth  of  York,  «>.  Power 
of  ilie  privy  council  over  the 
members  of,  31.  Struggles  of, 
against  the  crown,  ib.    Com- 
plaint of  the  House  of  Com- 
mons against  Fisher,  38.  Di- 
vorce of  Henry  y 111.  brought 
before  the  houses  of,  ib.  Ad- 
dress of,  moved  for  Henry 
Vlil.  to  receive  back  queen 
Catherine,  40.     Influence  of 
the    crown   over,    137,  n8. 
Statutes    for    holding,   250. 
Enormous  extension  of  its 
privileges,  272.    Few  acts  of 
Justice,  humanity,  generosity, 
or   of  wisdom   from,  mani- 
fested by,  from  their  quarrel 
with  the  king  to  their  expul- 
sion, 274,  27$.    Offers  terms 
of  peace  to  Gbarles  L  at  New- 
c^istle,  288.   Deficient  in  poll- 
tioal  conr^Se,  296.     Eleven 
members  cliarged  with  trea- 
son, ib.     Duration  of^  pro- 
posed, 298,    Has  no  means 
to  withstand  the  power  of 
CromweU,  ji>.    Iq  attached 

ST.  a  H.  B. 


to  the  established  church,  ji  j. 
New  one  called  decidedly 
royalist,  J50.  Its  Implacable 
resentment  t^^nst  the  sec- 
taries, J59.  Session  of,  held 
at  Oxford  in  1665,  j6i.  Ten- 
dency of  long  sessions  to  form 
opposition  in,  364.  Supplies 
granted  by,  only  to  ba  ex- 
pended for  specific  objects, 
J65.  Strenuous  opposition 
made  by  to  Charles  LL.  and 
the  duke  of  York,  3fj.  Con- 
vention dissolved,  487.  Its 
spirit  of  inquiry  alter  the 
Kevolution,  496.  Annual  as- 
sembly of,  rendered  neces- 
sary, 500.  Its  members  in- 
fluenced by  bribes,  516,  and 
note  11.  Its  rights  out  of 
danger  since  the  Revolution, 
517.  Influence  over  it  by 
places  and  pensions,  566, 
567.  Its  practice  to  repress 
disorderly  behaviour,  578. 
Assumed  the  power  of  inca- 
pacitation, ib.  Debates  in, 
account  of  their  first  publica- 
tion, 575.  Their  great  im- 
portance, 576.  Seat  in,  ne- 
cessary    qualification     for, 

577. 
Parliament   of  1685,  remarks 
on  its  behaviour,  449. 

(convention),  accused  of 

abandoning  public  liberty  at 
the  B^'storation,  334.  Pass 
several  bills  of  importance, 
3AO. 

— —  (long),  called  back  by  the 
council  of  officers,  327.  Ex- 
pelled again,  ib.  Of  seven- 
teen years'  duration  dissolved, 
402.  Long  prorogation  of, 
407. 

of  Scotland,  its  model 

nearly  the  same  as  that 
of  the  Anglo-Norman  sove- 
reigns, 587.  Its  mode  of 
convocation,  588.  Law 
enacted  1^  James  I.  relating 
to,  ib.  Koyal  boroughs  in 
the  fifteenth  century,  589.  Its 
legislative  authority  higher 
than  that  of  England,  591. 
Summoned  at  his  accession 
by  James  II.,  acknowledges 
the  king's  absolute  power, 
605. 

of  Ireland,  shnllar  to  an 

English  one,  621.  Its  con- 
stitution, 6)7,  6j8.  Meets  in 
1634;  its  desire  to  inslat  on 
the  confirmation  of  the  graces, 
640.  upposltion  in  the,  to 
the  crown,  648. 

of  the   new  protestant 

nation  of  Ireland  always 
wh^.  650* 

Parliamentary  privil^e,  obser- 
vations respecting,  586. 


Parliaments,  probable  effect  of 
Wulsey's  measures  for  raising 
supplies  without  their  inter- 
vention, 1 2.  Bill  for  triennal, 
499*  500.     For    septennial, 

551. 
Parry  (Dr.  William),  executed 
for  a  plot  against  Elizabeth, 

79- 
(Dr.),  committal  and  ex- 
pulsion of,   by  parliament, 

Partions  (sir  William),  and  sir 
John  Borlase  (lords  Justices), 
succeed  lord  Strafford  in  the 
government  of  Ireland,  642. 

Partition  treaty,  earl  of  Port- 
land and  lord  Somers  the  on  ly 
ministers  proved  to  be  con- 
cerned In  the,  515. 

Party  (moderate),  endeav&ur 
to  bring  about  a  paclficatlun 
with  Charles,  2*7$.  Negotia- 
tion with  the  idng,  broken 
off  by  the  action  at  Brent- 
ford, 276.  Three  peers  of 
the,  go  over  to  the  king, 
278. 

Passive  obedience,  remarks  on 
the  doctrine  of,  421. 

Paul  IV.  (pope),  hid  behaviour 
towards  Elizabeth,  61 . 

Peacham  (Rev. ),  prosecu- 
tion of,  for  a  libellous  sermon, 
174. 

Peasantry  of  England  under  the 
Plantagenets,  4. 

Peerage  of  Inland,  proba- 
bly supported  the  Commons 
against  the  crown,  31. 

•— —  bill,  particulars    of  the, 

552,  553. 

Peerages,  several  conferred  on 
old  Irish  families,  627. 

Peers  of  England,  under  the 
Plantagenets,  a  small  body,  4. 
Their  privileges  not  consider- 
able, to.  Disordered  state  of, 
under  Henry  VI.  and  Edward 
IV.,  ib.  Authority  and  in- 
fluence of  abbots,  &c..  In  the 
house  of,  43.  Freedom  of  the, 
from  the  oath  of  supremacy, 
62.  Proceedings  of  James  I . 
against,  for  conduct  in  par- 
liament, 188. 

Pelhams  (the),  resign  their 
offices,  and  oblige  Geoi^  II. 
to  c^ve  up   lord  Granville, 

573- 

Pemberton  (sir  Francis,  chief 
Justice),  unfair  In  all  trials 
relating  to  popery,  401.  His 
conduct  on  the  trial  of  lord 
Russell,  417,  418. 

Penal  statutes,  power  of  the 
crown  to  dl^pense  with, 
180.  Laws  enforced  against 
some  unfortunate  priest8,4io. 
Against  catholics  in  Ireland, 
647. 648. 

2  a 
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Penniddock  enten  Sftltsbaiy. 
and  Mlzes  the  Judge  and 
^crlir,  117,  ;  1 8. 

Peniy  (John,  Martin  Mar-pre- 
UteX  tried  and  executed  for 
libels  against  queen  Eliza- 
beth. &c.,  10$,  120. 

Penidoners  during  the  pleasure 
of  the  crown,  e-xrluded  from 
the  Commons,  918. 

Permanent  military  force,  na- 
tional rppugnance  to,  564. 
ltd  number  dunng  the  ad- 
niinistratioQ  of  str  Robert 
Walpole,  ib.  (Ste  Army,  and 
Standing  Army.) 

Perrot  (sir  John),  his  Justice  in 
the  government  of  Ireland, 
6}i.  Falls  a  sacrifice  to  court 
intrigue,  ib. 

Persecution,  religious,  greater 
under  Charles  If.  than  duriug 
the  commonwenlth,  j62. 

Petition  of  Kight,  its  nature  and 
proceed  Ingri  In,  199-201,  216. 

«— -  and  Advice,  particu- 
lars of  the,  |2i.  Empowers 
Cromwpll  to  appoint  a  suo- 
oefsur,  J25. 

Petitions,  Uw  relating  to,  J52, 
3$}.  For  the  meeting  of 
parliament  checked  by  a 
proclamation  of  Charles  II., 
drawn  up  by  chief  Justice 
North,  408.  interfering  with 
the  prerogative  repugnant  to 

'  the  ancient  principles  of  our 
monarchy,  409. 

Petre  (fattier),  with  a  few 
cathoUcM,  taloes  the  manage- 
ment of  affaire  under  James 

II.,  456. 
Pickering    (lord-keeper),     his 

message  to  the  House  of 
Commons,  ij$. 

Pierpiltit  (Henry,  lord),  hopes 
to  settle  the  nation  under 
Richard  Cromwell,  jlf. 

Pitt  (William,  earl  of  Chat- 
ham), the  inconsistency  of 
his  political  conduct,  57). 

Plus  IV.  (pope),  his  embassy 
to  Elizabeth,  61.  Modera- 
tion of  ills  government,  62. 

Pius  V.  (piipe),  his  bull  depos- 
ing Elizabeth,  71.  Most  in- 
jurious to  it-H  own  party,  ib. 
His  bull  explained  by  Gre- 
gory XII i..  76. 

Place  bill  of  1743,  567. 

Plague  in  166%  373. 

Plan  fur  setting  aside  Mary, 
princess  of  Orange,  at  the 
period  of  the   Revolution, 

457.  ^     ^ 

Plantagenets,    state     of    the 

kingdom    under    the,    }-$. 

Privileges  of  the  nation  under 

the,   4.    Violence   used    by 

their  officers  of  the  crown, 

it}»  Inouusiderable  privileges 


of  the  peers,  gentry,  and  yeo- 
manry, ib.  Their  courts  of 
law,  ib.  Constitution  of  Eng- 
land under  tlie,  147,  251. 
Conduct  of  with  regard  to 
the  government  of  Ireland, 
624. 

Plays  and  Interludes  satirising 
the  clei-gy,  48*49. 

Piunket  (titular  archbishop  of 
Dublin),  executed,  414. 
SacriAoeid  to  the  wicked 
policy  of  the  court,  ib. 

Plnralltiesv  the  greatest  abuse 
of  the  church,  108.  Bill  for 
restraining,  109 

Pole  (cardinal  Reginald),  ac- 
tively employed  by  the  pope 
in  fomenting  rebellion  iu 
Englaixl,  17.  Procures  the 
pope's  confirmation  of  grants 
of  abbey  lunds,  $7. 

Pbiity  of  England  at  the  ac- 
cession of  Henry  VII.,  2. 

Political  writings,  their  influ- 
ence, $74,  and  note  i*. 

Poor,  the,  erroneously  sup- 
posed to  have  been  main- 
tained by  the  alms  of  monas- 
teries, 46.  Statutes  for  their 
provision,  ib„  and  note  *. 

Pope,  his  authority  in  England, 
how  taken  away,  J7-41.  His 
right  of  deposing  sovereigns, 
76. 

Popery  preferred  by  the  higher 
ranks  in  England,  56.  Be- 
comes disliked  under  queen 
Mary,  57. 

Popish  plot,  great  national  de- 
lusion of  the,  398. 

Popular  party.  In  the  reign  of 
Charles  ll.,  its  connection 
with  France,  J85. 

Population,  state  of,  tmder  the 
Plantagenets.  f.. 

Pbrtland  (William  Bentinck, 
earl  of),  receives  large  grants 
from  William  III..  496. 

Power,  despotic,  no  statutes  so 
effectual  against,  as  the  vi- 
gilance of  the  people,  573. 

Poyning's  Law,  or  Statute  of 
Drogbeiia,  pro  visions' of,  625. 
Its  most  momentous  article. 
626.  Bill  for  suspending, 
6j2.  Attempts  to  procure 
its  repeal,  6$o. 

Predestination,  dispute  on,  204- 
2c6. 

Prerogative,  confined  nature  of 
the  royal,  i,  2.  Strengthened 
by  Henry  Vil.,  7.  Unconsti- 
tutional exercise  of  the,  by 
Charles  I.,  2 10.  Of  a  catholic 
king,  act  for  limiting  the. 
aof,  406.  Of  the  kings  of 
England  in  granting  dispen- 
satiims,  451. 

Prejudi^s  andnst  the  house  of 
Hanover,  562,.  563. 


Presbyterians,  their  atteun 
set  up  a  govi'rnment  of  tl 
own,  106.  Erroneous  osi 
scripture  by.  114.  Cond 
the  treaty  of  Newport 
proper  baitls  for  the 
ment  of  the  kingdom. 
Deceived  by  the  king. 
Remarks  on  (Charles 
eondiict  to,  J59.  Implore 
dispensation  for  their  oj 
conformity,  tZi.  , 

Presbyterian  party,  supportl 
by  the  city  of  Loiidun.  si 
Regain  their  ascendency,  jn 
Ministry  solicit  a  revisioai 
the  liturgy,  348.  Clergy  | 
Scotland,  their  power  ai 
attempts  at  independciu 
59)-595«  Restrained  ] 
James  YI.,  596.  InU 
meddle  again  with  puU 
affairs,  ib.    ■ 

discipline  of  the  Scottii 

church,  restored.  599. 

Presence,  the  real,  zeal  \ 
Henrv  VIII.  in  defendii^ 
47.  Principal  theories  cJ 
oeming  the,  51-52.  Belie^^ 
in  England  in  the  sevd 
teenth  century,  297. 

Press,  liberty  of  the,  504. 

Pretender  (Jameb  Stuart,  tix 
acknowledged  king  of  En^ 
land  by  France,  and  attaii.;^ 
of  high  treason  by  pjirlu 
ment,  52a  Has  friends 
the  tory  government,  5^ 
Lands  in  Scotland,  and  nirfi 
with  great  sucoebs,  549.  h 
vades  England,  i6.  Thekts 
of  Swedoi  leagues  with,  i 
his  restoration,  gg^  B 
comes  master  of  Scotlvi 
and  advances  in  the  cent 
of  England,  562.  Kiebdit 
of  1745  conclusive  agai 
the  possibility  of  his  rest< ' 
tion,  ib.  Deserted  by  b 
own  party,  Ut.  Insulted  > 
France,  ib. 

Priests,  antiquity  and  evlb 
their  celibacy,  52.  C^tbti 
resigned  or  deprived  uno 
Elizabeth,  60.  Romisli,  p< 
secntion  for  harbouring  « 
supporting,  64.  The  m 
essential  part  of  tlie  Ron. 
ritual,  65.  Secret  travels  4 
deceitfttl  labours  uf,  ib.  V'- 
with  sectarians,  tb.  Ordti 
to  depart  from  England  c 
less  they  acknowledge  1 
queen's  all^;iance,  85. 

•^— and  Jesuits,  intriguer 
against  Elizabeth,  71.  :> 
tute  against,  72. 

(p<^ish   Beminary),  <e 

cuted  under  Elisabetl), 
Lord  Burleigh's  Jusiiticii 
of  their  persecution,  77. 
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lered  to  quit  the  Ungdom, 
|8. 

tests  CRpmish),  In  Ireland, 
engaged  in  a  conspiracy  with 
the  cuurt  of  Spain,  633.  Or- 
dered to  quit  Ireland  by  pro- 
3lamation,  634. 
Ince  of  Wales  (son  of  James 
LI-)t  saspicions  attending  the 
Mrtb  of,  unfounded,  46J, 
164. 

inciples   of  toleration  fully 
ratablisihed,  560. 
intiog,  bill  lor  the  regular 
ion  of,  425. 

—  and    bookselling,   regu- 
ated  by  proclamations,  122. 
isoners  of  war  made  amen- 
ible  to  the  laws  of  England, 

\2. 

Yilege,  breach  of,  members 
>f  parliament  committed  for, 
n8.  Paniahment  of,  ex- 
ended  to  strangers,  ib. 
^ever  so  frequent  as  in  the 
eign  of  William  III.,  579. 

—  of  parliament,  dlscuiised, 
^?7.  Not  controllable  by 
»urt8  of  law,  500.  Imx>or- 
ant,  the  power  of  oommit- 
jng  all  who  disobey  its 
»nier»toatteiul  as  witnesses, 
;82.  Danger  of  «tretching 
'Oo  far,  $84-58$.  Unoontrol- 
able,  draws  with  it  unlimited 
wwer  of  punishment,  $8$. 
vy  council,  illegal  Juriisdic- 
ion  exercised  by  the,  27. 
The  principal  grievance  nn- 
ler  the  Tudors,  ib.  its  pro- 
lable  connexion  with  the 
ourt  of  Star-chamber,  29-30. 
Luthority  of  the,  over  par- 
lament,  31.  Illegal  commit- 
oents  of  the,  under  Kliza- 
leth,  I2X.  Power  of  its 
troclamations  considered,  ib., 
22.  All  matters  of  state 
ormerly  resolved  in,  178. 
ts  power  of  imprisoning^ 
96-108.  Without  power  to 
LX.  the  realm,  224.  Of  Ire- 
und,  filled  wiUi  Catholics  by 
ames  11.,  646. 

—  -Seal,  letter  of,  for  bor- 
owing  money,  126- 196. 
ceedings  against  Sbaftes- 
ury  and  College,  413. 
cLamation,  controlling  the 
object's  right  of  doing  all 
bJngs  not  unlawful,  4.  Of 
be  sovereign  in  council, 
aihority  attached  to,  121. 
To  warranted  power  of  some 
f  those  under  Elizabeth, 
21,  122.  Of  martial  law 
gainst  libels,  &c.,  124.  Of 
ames  J.  for  conformity,  154. 
or  summoning  his  first 
^rliament,  ib.  House  of 
ommons'  complaint  against, 


167.  Debate  of  judges,  kc„ 
on,  171.  lllegahty  of,  ib. 
Issued  under  Charles  1.,  22$, 
226. 

Projects  of  lord  William  Rus- 
sell and  colonel  Sydney.  417. 

Prophesyings,  religious  exer- 
cises so  called  106.  Suppres- 
sion ot  ib.  Tolerated  by 
some  prelates,  ib. 

Propositions  (the  nineteen), 
offered  to  Charles  L  at  York, 
270. 

Protestants,  increased  by  Mary's 
persecution,  $8.  Origin  of  the 
differences  between,  88.  Emi- 
gration of,  to  Germany,  89. 
Dislike  of.  to  the  Englitth 
liturgy  and  oeicmonies,  89- 
91.  Dissenters,  bill  to  re- 
lieve, lost  off  the  table  of 
the  House  of  Lords,  $06. 
Succession  in  danger,  $4$, 
546.  Church  established  by 
Elizabeth  in  Ireland,  629. 
Many  of  the  wealthier  fami- 
lies conform  to  the,  648. 

Protestantism,  dissolution  of 
the  monasteries  essential 
to  its  establishment,  44. 
Strengthened  by  the  distri- 
bution of  their  revenues, 
&c.,  45.  Slow  progress  of, 
in  the  north  of  E^ngUnd,  $3. 

Protestation  of  the  House  of 
Commons  against  adjourn- 
ment in  1621, 187. 

Prynne  (William),  prosecution 
of,  by  the  Star- chamber,  230. 

Pulteney  (Mr.),  his  remark  on 
the  standing  army,  565. 

Purgatory,  doctrine  of,  abo- 
lished by  the  reformers,  $a 

Puritans  address  Elizabeth 
against  the  queen  of  Scots, 
72.  Laws  of  Elizabeth  re- 
specting, chap.  iv.  88-1x3. 
Bapid  increase  of,  under 
Elizabeth,  91.  Begin  to  form 
conventicles,  93.  First  in- 
stance of  their  prosecution, 
tb.  Supporters  and  opposers 
ctf,  in  the  church  and  btate, 
ib.  'I'heir  opposition  to  civil 
authority  in  the  church,  94. 
Not  all  opposed  to  the  royal 
supremacy,  96,  97.  Pralo- 
minance  of,  under  Klizabetli, 
97.  Prosecuted  by  the  pre- 
lates, 99.  Partly  suppoi  ted 
by  the  privy  council,  ib., 
100.  Deprived  by  archbishop 
Whiigltt,  102.  Lord  Bur- 
leigh favourable  to,  103, 
104.  Libels  published  by, 
10$.  Their  church  govern- 
ment set  up,  X06.  Danger- 
ous extent  of  their  dociriues, 
ib.  Their  sentiments  on 
dvil  government,  ib.  Severe 
statute   agaiiut,    no.   Civil 


liberty  preserved  by  the, 
1 19.  Summ-  ^ned  to  a  conter- 
em«  at  Hampton  Court,  x$3. 
Alarmed  at  the  king's  pro- 
ceedings, I  $6.  Ministers  of 
the,  deprived  by  archbishop 
Bancroft,  202.  Difference 
with  the  Sabbatarians,  203. 
Purveyance,  abuses  of  i$7.  Pro- 
ceedings of  parlitunent 
against,  ib.,  2$2.  Takea 
away,  34$. 


Q. 

Quartering  of  soldiers   (oom- 
puLsory),  treason  of,  2$6. 


B. 

Raleigh  (sir  Walter),  instance 
of  his  flattery  of  monarchy, 
144.  His  execution,  charac- 
ter, and  probable  guilt  con- 
sidered, 181.  His  first  suc- 
cess in  the  Muuster  colo- 
nies, 63$. 

Reading,  a  Romish  attorney, 
trial  of,  40a 

Real  presence  drnled  in  the 
arMclps  of  the  church  of  Eng- 
land, $2. 

Rebellion  (northern),  excited 
by  the  harsh  Innovations  of 
Henry  Ylll. ;  appeased  l^ 
conciliatory  measures,  but 
made  a  pretext  for  several 
executions  of  persons  of 
rank,  17.  In  Ireland,  in 
1641,  637,  642.  Success  of 
the  insurgents  in  the,  ib. 
Of  1690,  lorfeitures  on  ac- 
count of  the,  647. 

Recusancy,  prosecutions  for, 
under  Elizabeth,  63.  Heavy 
penalties  on,  under  Eliza- 
beth, 7$. 

Recusants,  severity  against, 
productive  of  hypocrites,  78. 
Statute  restrainiug  their  i-e- 
sidence,  84. 

Reed  (alderman  Richard),  his 
treatment  for  rei using  to 
contribute  to  the  benevo- 
lence in  1545,  14. 

Reeves  (John),  his  'Hislory 
of  English  Law,  character 
of,  33,  ftote. 

Reformation  of  the  church 
gradually  prepared  and  ef- 
fected, 34.  l^sposltion  of  the 
people  fur  a,  40.  Uncertain 
advance  of  the,  alter  the 
separation  from  Rome  and 
dissolution  of  monasteries, 
47.  Spread  of,  in  England, 
t6.,48.  Promoted  by  trans- 
lating the  Scriptures,  ib. 
Principal     innovations     of 
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th«,  In  the  chnrdi  of  Eng- 
land, 49*52.  Chiefly  in 
towns  and  eastern  counties, 
of  Kngland,  $j.  German 
troops  brought  over  at  the 
time  of.  ib.t  naU  <.  Mea- 
■ares  of,  under  Edward  VI., 
too  sealonsly  conducted,  5}. 
Toleration  not  considered 
practicable  in  the,  54*  Its 
actual  progress  under  Ed- 
wardVl.,  56. 
Rcfurmers,  their  predilection  for 
satirical  libels,  105.  Of 
Scotland,  their  extreme  mo- 
deration, 594. 
Befugee(>,  poi>i8h,  their  exer- 
tions against  Elizabeth,  71, 

•?».  74- 
Regalities  of  Scotland,  their 

power,  591. 

Kegicides,  execution  of  the^ 
j^2.  Some  saved  from  capi- 
tal punishment,  351. 

Bellgion,  reformation  of,  gra- 
dually prepared  and  efTected, 
34.  State  of,  in  England,  at 
the  beginning  of  the  six- 
teenth century,  xb.  Different 
restnints  of  governments  on, 
54.  Roman  catholic,  abo- 
r.sbed  in  Scotland,  592. 

Religious  toleration,  506^ 
507.    Infringemerf  of;  558. 

Rfmonstranoe  on  ttati  state  of 
the  kingdom  under  Charles 
I.,  262. 

Republican  party,  first  deci- 
sive proof  of  a,  30^  Com- 
posed of  two  parties,  level- 
lers and  anabaptists,  ji2. 
Government  by,  ill-suited  to 
the  English  in  1659,  328. 
No,  in  the  reign  of  William 
111..  487. 

Restitution  of  crown  and 
church  lands,  J42. 

Restoration  of  Charles  II., 
remarks  on  the  uncondition- 
al, J 34.  Popular  Joy  at  the, 
J  39.  Chiefly  owing  to  the 
presbyterlauH,  i$\. 

Revenue,  settlement  of  the, 
^83.  Surplus,  in  Ireland, 
dispute  between  the  Com* 
mons  and  the  government 
concerning  its  appropriation, 
652. 

Revolution  in  1688,  its  true 
basis,  455.  Its  Justice  and 
necessity,  464.  Argument 
against  It,  465.  Favourable 
circumstances  attending  the, 
467,  468.  Salutary  conse- 
quences resulting  from  the, 
469.  Its  great  advantage,  470. 
its  temperate  acoompllsh- 
vnmt  >i8(x  In  Scotland,  and 
•»ent  of  presbytery, 

tute  of,  restrain- 


ing the  papal  authority,  )8. 
Supply  raised  under,  223. 
His    invasion    of    Ireland, 

62J. 

JUchmond  (Charles  Stnart, 
duke  of),  nls  marriage  with 
Miss  Stewart,  367. 

Park  extended,  220,  note  \ 

Ridley  (Nicholas,  bishop  of 
London),  liberality  of,  to  the 
princess  Mary,  54.  Fimi- 
ness  of.  in  the  cause  of  lady 
Jane  Grey,  55.  Moderation 
In  the  measures  of  reform. 

Right  of  the  Commons  as  to 
money  bill»,  144,  418. 

Robbers  and  murderers  de- 
prived of  the  benefit  of  ^Ltr- 

Rochester  (Laur.  Hyde,  lord), 
his  dismissal,  456. 

Rockingham  Forest  increaaed, 
2:0. 

Roman  catholic  prelates  of 
Scotland,  indudifg  the  regu- 
lars, allowed  two  thirds  of 
their  revenues,  594. 

Romish  priests,  address  to  the 
king  to  send  them  out  of  the 
kingdom,  360  Their  policy, 
378.  Superstition,  general 
abhorrence  of  the,  451. 

Root  and  branch  party,  260. 

Ross  (Thomas),  executed  for 
pubushing  at  Oxford  a  blas- 
phemous libel,  601. 

Royal  families  of  Ireland 
rt)'Neal,  O'Connor,  O'Brien, 
O'Malachlin,  and  Mac  Mur- 
rough),  protected  by  the  Eng- 
lish law,  62a 

power.  Its  constitu- 
tional boundaries  well  esta- 
blished, 424. 

Royalists,  decimation  of  the, 
by  Cromwell,  318.  Discon- 
tent of  the,  34). 

Rump,  the  parliament  com- 
monly so  called.  311. 

Rupert  (prince).  Bristol  taken 
by,  278.  And  Newcastle  de- 
feated at  Marston  Moor,  283. 
Gonseqnences  of  the  same, 

Russel  (Admiral),  engaged  In 
Intrigues,  488.  His  conduct 
at  the  baitle  of  La  Hogue, 
and  quarrel  with  the  boi&rd 
of  admiralty,  ib.  Parliament- 
ary inquiiy  into  their  dis- 
pute, 497. 

Russell  (lord),  sincerely  pa- 
triotic in  his  clandestine  in- 
tercourse with  France,  386. 
And  the  earl  of  Essex,  con- 
cert measures  for  a  resistance 
to  the  government,  416,  417. 
They  recede  from  the  coun- 
cils of  Shaftesbury,  %b.  Evi- 
dence on  his  trial  not  sufS- 


dent  to  Justify  his  oonvic 

tion,  ib. 
Rye-house  plot,  398. 
Ryswlck  (treaty  of),  parties 

lars  relating  to,  493,  494. 


8. 

Sabbatarians,  origin  and  tenei 

of,  203. 
Salisbury  (oonnteaa   oO.   L^i 

execution,  causes  of,  17 
(Robert  Cecil,   earl 


(.f 
in. 


extenuates  the  wrongs 
puted  to  Spain.  161. 
scheme  for  procnring  d 
annual  revenue  from  t  1 
Commons,  167.  His  de^ii 
and  character,  160. 

(William  Cecil,  earl  ofl 

his  forest  amercement,  220. 

Bancroft  (Thomas,  arcbbitb" 
of  Canterbury),  his  6cheDi{ 
of  comprehension,  $07. 

Sandys  (sir  Edwin),  his  spe^l 
on  the  impeachment  of  Mid 
dlesex,  190. 

Savoy,  conference  at  the,  iii 
1661,  355-  Animosity  H 
tween  the  parties,  ib.  Qvvf 
duct  of  the  churdiroen  i;  I 
Justifiable,  ib.  Only  produc 
tive  of  more  exaiq>erated  dis 
union,  356.  , 

Scambler  (Edmund,  bishop  o{ 
Norwich),  bis  character,  ii:| 

Scandinavia,  oolcmistsfrom.  e^i 
tie  on  the  coasts  of  Ireland 
613, 61^ 

Scheme  of  comprdieoMon  an< 
indulgence,  372.  Observa 
tions  on  the,  507. 

Schism  in  the  constitntiona 
mrty  under  Charles  I..  26: 
Of  the  nonjurors,  508,  509. 

Scotland,  uncertain  BUoces8i<>: 
of  the  English  crown  in  tb 
royal  family  of,  65,  66.  It 
claims  not  favoured.  68.  Pur 
tanical  church  govemmen  1 1  * 
tablished  in.  107.  Union  n-i: 
England  brought  forward 
159.  Troubles  commence 
in,  214.  Privy  council  c 
abolished,  534.  Its  earl 
state  wholly  (Celtic  bet< 
the  twelfth  century,  $87.  I 
want  of  records,  588.  I 
Wealth,  $92.  Character  of  ' 
history  from  the  Reform 
tion,  593.  Church  of,  «t: 
preserves  the  forms  of  tl 
sixteenth  century,  594.  y. 
tablishment  of  episcopacy  < 
597<  598.  Could  not  ren*  > 
indifferent  during  the  c.% 
war  in  England,  602.  Crt>vi 
of.  tendered  to  William  a; 
Mary,  606. 

Scots,   the,    conduct     of. 


soars. 
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Charles  I.,  201.    Ckmclude  a 
treaty  with  Charles,  and  in- 
vade England,  30a 
Scots,  Presbyterians  sincerely 
attached    to   king  Charles, 

295. 

Scrlptnre,  English  translation 
of,  proscribed,  48.  Permitted 
to  be  read.  i&.  Effect  of  their 
general  use,  ib. 

Seal,  great,  lord  keeper  Little- 
ton carries  it  to  the  king, 
279.  New  one  ordered  to  be 
made  by  the  parliament,  ib. 

Seats  in  parliament,  sale  of, 

577- 
Secret  corruption,  567. 

— —  historical  docnments 
brought  to  light  by  Mac- 
pherson  and  l)alrymple,  488. 

.  service  money  disposed  of 
to  corrupt  the  parliament, 
516. 

treaty  of  1670,  particalars 

relating  to,  375.  Differences 
between  Charles  and  Louis 
as  to  the  mude  of  its  execu- 
tion, J76. 

Sectaries,  persecution  or  tolera- 
tion the  only  means  of  deal- 
ing with,  104. 

Selden  (John),  summoned  be- 
fore the  Star-chamber,  180. 

Septs  of  the  north  of  Ireland, 
liberty  enjoyed  by,  619.  Of 
Munster  and  Leinster,  their 
oppression,  i&.  Offers  made 
by  some,  for  permission  to 
live  nnder  the  English  law, 
620. 

Serjeant  of  the  House  of  Com- 
monfl»  authority  of  the,  140- 
142. 

Se>8ion,  court  of,  of  Scotland, 
its  origin  and  Judicature, 
592. 

Settlement,  act  of,  rights  of  the 
reigning  monarch  emanate 
from  the  parliament  and 
people,  by  the,  47a 

■  of  the  revalue,  ?44. 

Seymour  (lord),  of  Sudeley, 
courts  the  favour  of  the 
young  king,  Edward  YI.,  21. 
Entertains  a  hope  of  marry- 
ing princess  Elizabeth,  ib. 
Accused  of  treason,  and  not 
heard  in  his  defence,  ib. 

•>—  (William,  marquis  of 
Hertford),  marrifd  to  lady 
Arabella  Stuart,  180. 

Sliaftesbury  (Anthony,  third 
earl  of),  declaration  of  indul- 
gence projected  by,  38a  Fall 
of;  and  his  party,  j82.  Bad 
principles  of,  404.  Desperate 
counsels  of,  417.  Committed 
to  tbe  Tower  with  three 
other  peers,  by  the  Lords  for 
calling  in  question  the  legal 
oontinnanoe  of  parliament. 


after  a  prorogation  of  twelve 
months,  58 j. 

Shaftesbury  and  College,  im- 
peachment of,  41  J. 

Sharp  (James),  archbishop  of 
St  Andrew's,  an  infamous 
apostate  and  persecutor,  604. 

Shepherd  (Mr.),  expelled  the 
House  of  Commons,  204. 

Sherlock  (Dr.),  his  work  en- 
titled Cote  of  Ruiitance  to 
the  Supreme  Potoen,  421. 

Sbip-money,  its  origin  and  im- 
position, 221.  Extended  to 
the  wliole  kingdom,  ib. 
Trials  concerning,  222.  Case 
of  Hampden,  tb.,  22j.  De- 
clared illegal,  25a 

Shirley  (sir  Thomas),  parlia- 
mentan^  proceedings  on  his 
arrest,  155,  ij6. 

(1^0.  and  sir  John  Fagg, 

case  between,  4J7. 

Shrewsbury  (earl  of),  engaged 
In  intrigues,  488. 

Sibthorp  ( ),  his  assertion 

of  kingly  power,  211. 

Sidney  (sir  Phiilp),  writes  a  re- 
monstrance against  Eliza^ 
beth's  match  with  the  duke 
of  Anjou,  X20. 

(Algernon),      reoeires 

pecuniary  gratifications  from 
France,  587.  Was  a  dis- 
tressed man,  J89.  His  dis- 
like to  tbe  Prince  of  Orange, 
ib.  His  conviction  illegally 
obtained,  418.  Observations 
on  his  character  and  conduct, 
419. 

(sir  Henry),  his  represen- 
tation to  queen  Elizabeth  of 
the  wretched  condition  of 
the  Irish,  6ii.  His  second 
government  in  Ireland  ex- 
cites resistance  by  an  at- 
tempt to  subvert  the  liberties 
of  the  pale,  6j2. 

Silenced  preachers  set  at 
liberty,  92,  fude  ». 

Six  artlcleti,  law  of,  on  the  celi- 
bacy of  priests,  52. 

Skinner  (Thomas),  case  of, 
against  the  East  India  Com- 
Pcuiy>  4J5*  Committed  by 
the  Commons  for  breach  of 
privilege,4?6. 

Smith  (sir  Thomas),  his  Trea- 
tise on  the  Commonwealth 
of  England,  cited  concerning 
the  Star-chamber,  27.  His 
account  of  causes  belonging 
to  the  court  of  Star-chamber, 
29,  10.  His  natural  son  sent 
with  a  body  of  English  to 
settle  in  Ireland,  635. 

Soap,  chartered  company  for 
making,  220. 

Somers  (lord  chancellor),  puts 
the  great  seal  to  *  blank 
powers,  498. 


Somers,  Halifax,  Wharton,  Ox- 
ford, and  Sunderland,  kept 
out  of  administration  by  the 
dislike  of  queen  Anne,  537. 

Somerset  (Edward  Seymour, 
duke  of),  obtains  a  patent  con- 
stituting him  protector ;  dis- 
covers a  rival  in  his  brother, 
lord  Seymour,  21.  Deprived 
of  his  authority,  22.  Ac- 
cused of  a  conspiracy  to 
murder  some  of  the  privy 
ceundllors,  ib.  Evidence 
not  insufficient,  ib.  Inclined 
to     the     Reformation,    and 

gtwerful  in  the  council,  49. 
Is  destruction  of  churches 
to  erect  his  palace,  5},  54. 
Designed  the  demolition  of 
Westminster  Abbey,  ib. 

(Robert  Car,  earl  of),  his 

guilt  of  the  murder  of  Over- 
bury  examined,  180, 181. 

Somerville,  executed  for  a  plot 
against  Elizabf'th,  79. 

Southampton  (Thomas  Wrio- 
thesley,  earl  of),  his  estate  in 
the  New  Forest  seized,  220. 
His  opposition  to  the  statute 
against  nonconformists,  j6t. 

Sovereigns,  their  inviolability 
to  criminal  process  examined, 
82.  Their  power  weakened 
by  the  distinction  of  party, 
572. 

Spam,  dislike  of  the  English  to, 
under  queen  Mary,  57.  King 
James's  partiality  for,  i6a 
Connexion  with  England 
under  James  I^  169.  His  un- 
happy predilection  for,  18  r, 
182.  Treaty  of  royal  mar- 
riage with,  188, 189.  Decline 
of  the  power  of,  after  the 
treaty  of  the  Pyrenees,  372. 

Speech,  freedom  of,  in  parlia- 
ment, 217. 

Spenser  (Edmund),  his  Ac- 
count  of  Ireland,  6ji,  note  «, 
635.  The  first  three  books 
of  his  Faery  Queen,  where 
written,  ib. 

Spies  should  be  heard  with  sus- 
picion in  eases  of  treason, 
502. 

Sports,  declaration  of,  by  James 
].,  20J.    By  Charles  I.,  236. 

Sprot,  a  notary,  executed  in 
Scotland  for  concealing  let- 
ters, 601. 

Stafford  (William  Howard, 
lord),  convicted  of  the  popis^h 
plot,  401. 

Standing  army,  without  con- 
sent of  parliament,  declared 
illegal,  479,  480.  National 
repugnance  to  its  rise,  565. 

Standish  (Dr. ),  denies  tbe 

divine     privileges    of     the 

■   clergy,  35. 

St.     liartholomew    (day    0 
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2,000  penom  redgB  their 
preferment*,  3$7. 

St.  Germain's  (court  of),  pre- 
serve a  secret  connexion 
with  Gtodolphln  and  Marl- 
borough, 545. 

6c.  John  (Oliver),  declines  to 
contribute  to  the  benevo- 
lences, 174.  His  arguments 
in  behalf  of  Hampden,  22}. 

St.  Paul's  Cathedral,  proposed 
improvement  of,  226. 

Star-cliamber  (court  of),  the 
same  as  the  ancient  Con- 
cilium Regis,  or  OnUnor 
rium,  28.    Account  of  the 

Eowers  of,  ib.  Augmented 
y  Cardinal  Wolaey,  29. 
Oris;inal  limitation  and 
Judges  of  the,  30,  and  note  1*. 
Causses  within  the  cognizance 
of  the,  30.  Its  arbitrary  and 
illegal  powers,  id.  Not  the 
court  erected  by  Henry  VII., 
ib.,  note  i>.  Examination  of 
papists  in  the,  64.  Securi^ 
of  the,  118.  Power  of,  121. 
Instances  of  its  extended 
authority,  179.  Informa- 
tions in  the,  against  London, 
226.  Jurisdiction  of  tbe, 
227,228.  Offences  belonging 
to,  227.  Mode  of  process  in 
tbe,  228.  Punishments  in- 
flicted l^  the,  ib.  Fines  and 
sentences  of  the,  220.  Cor- 
rupt and  partial,  ib.  Act 
for  abolishing,  251.  Attempt 
to  revive  the,  J54. 

State,  Council  of,  consists  of 
forty -one  members,  310. 
Tests  proposed  to  the,  to 
which  only  nineteen  sub- 
scribed, J  54. 

Stationers,  company  of,  power 
given  to^  over  printers  and 
bix>k9ellfrs,  12?. 

Statute  of  the  i$th  Edward  II., 
recognising  the  existence  of 
the  present  ci*nstitutiun  of 
parliament,  3,  and  note  1.  Of 
11th  Henry  VI 1.,  protecting 
persons  in  tbe  Icing's  service, 
7.  Extraordinary,  giving  to 
Henry  Vlll.  all  moneys  paid 
by  way  of  loan,  &c.,  i|. 
Similar  act  releasing  to  him 
all  momys  he  bad  itubse- 
quently  borrowed,  ib.  1  ith 
Henry  VIL  for  payment  of 
arrears  of  benevolences,  8, 9, 
and  note  *.  Of  fines  enacted 
by  Henry  VII.  merely  a 
transcript  Orom  one  of 
Richard  ill.,  j2,  note.  Ob< 
Ject  of  this  enactment,  ib. 
Of  Edward  I.  de  donit  con-- 
ditionalibits,  ib.  Revived 
'^enry  VII.,  and  tlieir 
nforoed,9.  Oflst 
.  Ibr  amendment 


of  escheats,  10.  Of  IKh 
Henry  VII.  giving  power  to 
justices  of  tbe  peace,  ib.  Of 
Henry  VII.  concerning  the 
court  of  Star-chamber,  jo. 
Of  Henry  VI.  for  compelling 
clerks  to  pleid  their  privi- 
lege, if.  Of  4th  Hemy  VII. 
for  branding  clerks  convicted 
of  felony,  id.  Of  Richard  II. 
restraining  tbe  papal  Juris- 
diction, jS.  Of  Henry  V III. 
taking  away  appeals  to 
Rome,  39.  Of  ditto  on  the 
consecration  of  blsliops,  ib. 
Of  mortmain  of  Edward  L 
aQdJU,4i.  Of  Henry  VIII., 
ist  Edward  VI.,  I4th  Eliza- 
beth, for  the  support  of  the 
poor,  46  and  note  *.  Of  2nd, 
3rd,  and  6th  of  Edward  Vi. 
on  the  oellbafT'  of  priests,  52. 
Of  2nd  and  3rd  Edward  VI. 
against  hearing  mass,  $4.  Of 
supremacy  and  uniformity, 
Ist  of  Elizabeth,  60^  87,  note. 
For  the  assurance  of  the 
queen's  power,  62.  Opposed 
if  Mr.  Atkinson  and  lord 
Montagu,  ib.  Of  8th  of 
Elizabeth  on  behalf  of  the 
bishops,  63.  Of  28th  and 
35th  Henry  VIII.  on  the 
succession,  6$i  Of  13th  of 
Elizabeth,  on  alterii^  the 
succession,  68.  13th  Eliza- 
betli,  against  papistin,  72.  Of 
23rd  ditto,  agaiust  recusancy, 
75.  Of  25th  Edward  111. 
against  treason,  ib.  Of  Eli- 
zabeth, commanding  papists 
to  depart  the  kini^om,  78. 
Of  27th  Elizabeth,  fur  her 
security,  80.  Of  33rd  Elizar 
beth,  restricting  the  resi- 
dence of  popish  recusants, 
84.  Of  13th  Elizabeth,  for 
subscribing  church  articles, 
98.  Of  23rd  Elizabeth, 
against  seditious  books  of 
seminary  priests,  wrested 
against  the  puritan  lil)els, 
10$,  iia  Of  35th  Elizabeth, 
for  imprisoning  nonconform- 
ists, ib.  Of  1st  of  Elizabeth, 
restrainint;  the  grant  of  ec- 
clesiasticiil  lands,  iii.  Of 
Confirmatio  Chartarwn  and 
Magna  Charta,  162.  Of  45th 
Edward  IIL  against  new 
customs,  16],  164.  Of  34th 
Henry  VIH.  for  court  of 
council  of  Wales.  167,  note  1. 
Of  34th  of  Henry  VIII. 
on  making  laws  for  Wales, 
172.  Of  1st  and  Srd  Charles 
I.  for  observance  of  Sunday, 
204.  Of  4th  Edward  III.  for 
holding  parliaments,  2jo.  Of 
16th  Charles  I.  for  abolishing 
court  of  Star-oliamber,  Sec, 


2$i,  2{2.  For  determininf 
forests,  restraining  purvey- 
ance, amending  the  stannary 
courts,  levying  troope,  252. 
Of  Ist  and  25th  of  Edwanl 
III.,  amending  military  ser- 
vice, 266.  Of  Winchester, 
for  defence  of  (he  nation,  2b',. 
Of  Edward  III.,  coobtructive 
interpretation  of^  I7  chiff 
justice  Eyre,  50).  Of  leai^ing 
making  in  Scotland,  600. 
li^glish,  question  on  their 
validity  in  Ireland,  65a 

Statute  of  Kilkenny,  its  in- 
fluence  on  the  government 
of  Ireland,  625,  fiute  '. 

Statutes,  Irish,  account  of  th», 
622.  English,  extended  to 
Ireland,  625. 

Stawell,  a  gentleman  of  Devon- 
shire, refuses  oomplianre 
to  the  speaker's  warrant, 
411. 

Steele  (sir  Richard),  expelled 
the  House  of  Commons  fur 
writing  a  pamphlet  reflect- 
ing on  the  ministry,  578. 

Stewart  (Miss),  'her  marriaire 
with  the  dulce  of  Ri<dimoud, 
J67. 

Stone  (primate  of  Ireland),  bi<< 
great  share  in  the  govern- 
ment of  Ireland  in  the  reign 
ofGeoraell.,  6^. 

Storie  (John),  his  committal 
hy  authority  of  parliament, 
141. 

Stow  (John),  his  library  seized, 

123. 

Strafford  (Thomas  Wentworth, 
earl  of),  character  of,  2}2. 
Made  president  of  the  council 
of  the  north,  2|i.  Lord- 
deputy  of  Ireland,  ib.  Hi5 
correspondence  with  arch- 
bishop Laud,  234.  His  senti- 
mentsand  use  of  parliaments, 
235.  His  impeachment,  254. 
255.  Its  justice  discussed,  ib.- 
258.  His  able  govemmen  i  of 
Ireland,  ^19.  64a  Procures 
six  subsidies,  ib. 

Strangers  amenable  to  law 
wherever  tliey  dwell,  82. 

Strickland  (Mr.),  hi^  atUck  on 
the  abu^«8  of  the  church  of 
England,  97.  Taken  ttom  his 
seat  in  tlie  House  of  Com- 
mons, lii.  Restored  to  ii. 
ib. 

Strongbow  (earl  of),  his  aconi- 
sitions  in  Ireland,  617.  618. 
His  possessiona  divi<ltd 
among  his  five  sisters,  619. 

Stuart  (Arabella),  her  tiUe  t'^ 
the  English  crown,  190  He- 
unliappy  life  and  persecu- 
tions, 180. 

— —  (house  of),  want  of  U>gal 
title  to  the  crown,  150. 
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Sttiart,  Henry  VII.,  Henry 
VIIL,  Elizabeth,  and  the 
four  kings  of  the  house  of, 
m&tter-niovers  of  their  own 
poUcf,  570. 

papers  in   the  hands  of 

Queen  Victoria,  561,  note  >. 
Stubbe,  his  pamphlet  against 
Elizabeth's     marriage    with 
the  duke  of  Anjoa,  1 20. 
SiilKidies.  popular  aver^ion  to, 
8.    Grant  ot  in   1593-1601. 
I J7.    Less  frequent  In  Scot- 
laud  than  in  England,  $90. 
Succession,  difficulties  In  regard 
to  the,  created  by  Henry's 
two  divorces,  19;    PrinceBses 
Mary  and  Elizabeth,  nomi- 
nated in  the  entail  alter  the 
king's   male   issue;    crown 
devised  to  the  heirs  of  Mary, 
duchess  of  Suffolk,  to  the  ex- 
clusion of  the  royal  family 
0/  Scotland,  ib, 
SaiTollc    (family  of    Brandon, 
duke  c^),  raocesslon  of  the 
crown  settled  in,  66,  68, 149. 
Title  of,  nearly  defeated  by 
Elizabeth,  67.    Descendants 
of,    living  at  the   death  of 
Elizabeth,  151, 152. 
• —    (Edmund   de    la    Pole, 
earl  of),    conspires    against 
Henry  VILi  attainted,  flies 
tu  the  Netherlands,  given  up 
by  the  archduke   Philip  on 
cunditlon  of  safety:  Henry 
yni.  causes  him  to  be  exe- 
cuted, 15, 16. 

,    county    of,    assists    in 

placing  Mary  on  the  throne, 
and  Batten  grratly  irom  her 
persecution,  56. 
Sunday,  dltrereuoes  on  the  ob- 
sirvance  o^  2oj.     Statutes 
for,  204. 
Sunderland  (^Bobert   Spencer, 
earl  of),  enters  into  secret 
negotiation  with  the  prince 
of  Orange,  458.    Reproached 
for  his  conduct  in  ^e  peer- 
age bill,  55J. 
Supply  to  the  crown,  ancient 
mode  of,  4}8   The  Commons 
are    the    granting   and    the 
Lords  the  consenting  power, 
479.    Present  practice  of^  ib. 
Supplies,  origin  of  the  estimates 
ot,  jb^.     Remarks   on    the 
appropriatioa  of,  484, 485. 
SupreniacT'  of  the  church  given 
to  Henry  VIII.,  39.    Diffi- 
culty of  repealing  the  act  uf, 
uinier  Queen  Mary,  57.    Re- 
stored  to  the  crown  under 
Elizabeth,     60.      Character 
and  power  of  the  act  of,  60, 
61.     Act  of,  links  the  church 
with  the  temporal  constitu- 
tion.    88.     The  sovereign's, 
rejected  by  Cartwrigbt  and 


'the  puritans,  94.  Acknow- 
ledged by  some  of  the  purl- 
tans,  107.  Act  of  rebistance 
of  the  Irish  to  it,  628.  Oath 
of,  catholics  murmur  at  the, 
6i4.  Imposed  on  the  Com- 
mons by  the  5th  of  Elizabeth, 
never  adopted  by  the  Irish 
parliament,  648.  Resolution 
of  Commons  of  Ireland  to 
exclude  those  who  would  not 
take  the  oath  of  the,  tb. 

Stirrey  (Thomas  Howard,  earl 
of),  I  utile  charges  against,  of 
the  crime  of  quartering  the 
royal  arms,  18.  Ignomini- 
ous behaviour  of  his  father, 
ib. 

Sussex  (Henry  RatcHffe,  earl 
of),  writes  to  the  burgesses 
or  Yarmouth  and  others,  re- 

a nesting  them  to  vote'  for 
le  person  he  should  name, 

Sweden  (king  of),  leagues  with 

the  Pretender,  554. 
Swift  (Dr.  Jonathan),  employed 

by  government  to  retaliate 

on  libellert;,  504. 


T. 

Talbot  (lord  ChanceUor),  bill 
to  prevent  smuggling  sironff- 
ly  opposed  by  him,  569.  His 
arguments  against  it,  ib. 

Tanistry,  law  of,  deflned,  614. 
Strong  inducement  of  the 
native  Irit>h  to  preserve  the, 
620.  Custom  of,  determined 
to  be  void,  634. 

Tax  upon  prupeny  in  the  reign 
of  Henry  VIII.,  11.  Discon- 
tents excited  by  It,  ib.  Op- 
posed tumultuously,  and 
finally  abandoned,  ib.,  12. 

Taxation  under  Henry  Vlf., 
mode  of,  8.  Arbitrary,  under 
the  two  Henries,  15. 

,  arbitrary,  restrained  by 

the  Petition  uf  Right,  200, 
224. 

Taxations  not  attempted  by 
Elizabeth,  125. 

Taxes  not  to  be  levied  in  Eng- 
land without  consent  of  par- 
liament, x6i,  162.  Larger 
In  amount  in  the  reign  of 
Charles  II.  than  at  any  former 
period,  j62. 

Temple  (sir  William),  new 
council  formed  by,  407,  408. 

Test  act,  dissenters  give  their 
support  to  the,  382. 

Teitament,  yew,  1526,  trans- 
lated into  English,  and  pro- 
scribed, 48. 

Tbumpson  f Richard),  tak^n 
into  custody  for  preaching 
virulent  sermons  at  firit>to^ 


and  impeached  upon  strange 
charges,  419. 

Thorough,  a  phrase  used  by 
archbishop  Land  and  the 
earl  of  Strafford  to  expretis 
their  system  of  government, 
234. 

Tindal  (WilUam),  his  trans- 
lations of  the  Scriptures,  48. 

Tithes,  subsisted  during  the 
commonwealth,  ^46. 

Toleration,  religious,  506.  Act, 
a  measure  of  religious  liber- 
ty* 507*  No  part  of  the,  ex- 
tended to  papists  or  such  as 
deny  the  Trinity,  «>.  Anti- 
toleration  statutes  repealed 
by  the  whigs,  559,  56a 
Natural  right  of  the  Irish, 
634. 

Tonnage  and  poundage,  grant* 
ed  to  Heniy  VIII.  by  his 
first  parliament,  mistaken 
assertion  of  Hume  and  Lin- 
^rd  respecting  it,  11,  note  '. 
The  king's  right  to,  disputed, 
201. 

Topbam  (serJeant  at  arms), 
actions  brought  against  him 
fur  false  imprisonment,  581. 

Torture,  use  of,  denied  by  the 
Judges,  210.  Instances  of,  in 
England,  U). 

Tortures,  used  under  the  house 
of  Tudor,  76.  Under  iCllai- 
beth,  denied  by  lord  Raleigh, 

Tory  principles  of  the  clergy, 
420.  Ministry  annoyed  by 
the   vivacity   of  the  press, 

rn574. 

Tories,     their    inoonsistf^ncy, 

5J4.  Ill  received  at  court, 
and  excluded  from  office, 
531- 

Toryism,  ita  real  character,  409. 
Cardinal  maxim  of,  ib. 

Towns,  chartered,  their  Juris- 
diction, 5. 

Tracts,  political,  extraordinary 
number  published  from  the 
meeting  of  the  long  parlia- 
ment, 425. 

Trade,  foreign,  proclamations 
of  Elizabeth  restricting,  122. 

TraubUbstantiation,  penxcu- 
tions  concerning,  47.  Meta- 
physical e2uiminatkon  of,  51, 

52. 
Tri-ason,  consideration  of  the 
law  of,  as  applied  to  the 
papists  under  pizabeth,  84. 
Trials  for,  unjustly  con- 
ducted niider  Elizabeth,  119, 
120.  Perversion  of  the  law 
of,  under  James  1 ,  174, 175. 
Law  of,  500,  525.  Statute 
of  Edward  III.,  525.  Its 
constructive  interpietation 
and  material  omission,  ib. 
Various   stndned  construe- 
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Uons  of  the,  526.  Statute 
of  William  IlU  528.  Pro- 
MCtttiona  fur,  under  Charles 
II.,  diagraoefnl  to  govern- 
meut,  to.  Scota  law  of,  ita 
severity  and  odium,  600, 
601. 

Treasury,  reduced  state  of  the, 
in  1639,  244. 245. 

Treaty  begun  at  Oxford,  276. 
Pretended,  signed  with 
France,  secret  between 
Charles  II.  and  Louis  XIV., 
389.  Of  peace  broken  off 
and  renewed  by  the  tory 
government,  539. 

Treaties  of  partition,  two^  498. 
Impeachment  of  four  lords 
on  account  of  the,  ib. 

Treby  (chief  Justice),  his  con- 
duct in  the  case  of  Ander- 
ton,  5ZQ. 

Trial  by  Jury,  5. 

Trials  for  treason,  &c.,  un- 
justly conducted  under  Eli- 
zabeth, 119,  X20.  Of  Russell 
and  Sidney,  ^17,  418. 

Triennial  bill,  its  constitution 
and   privileges,   25a     Act, 

repealof,  J5^  354- 

Triple  alliance,  public  satisfac- 
tion at  the,  372. 

Trust  estates,  view  of  the  laws 
relating  to,  175, 176. 

Tudor,  house  of.  difficulty  ex- 
perienced by,  iu  raising  sup- 
plies, 8.  One  of  the  most 
Important  constitutional  pro- 
visions of,  22.  Strengthened 
by  Mary,  ib. 

Tudors,  military  levies  under 
the,  266,  267. 

Tutchin  (John),  law  laid  down 
by  Holt  in  the  case  of,  504. 

Tyrcorinel  (earl  of),  charged 
with  conspiracy,  and  at- 
tainted of  treason,  6j$,  636. 
Lord-lieutenant  of  Ireland  in 
1687,  his  secret  overtures 
with  the  French  agents,  646. 

Tyrone  (earl  of),  charged  with 
conspiracy  and  atttdnted  of 
trea8<m,  035, 6j6. 


XJdal  ( ),  tried  and  im- 
prisoned for  a  libel  <m  the 
bishops,  X05-106, 120. 

Ulster,  the  most  enlightened 
part  of  Ireland,  636.  The 
colonisation  of,  first  carried 
into  effect  by  sir  Arthur 
Chichester  in  the  reign  of 
James  L,  ib.  Linen  mana- 
facture  first  established  by 

agenis  between 
the  parliament 


UnifanBliy,  act  ot,  passed 
under  Elizabeth,  60.  Its 
chartcter  and  extent,  ib., 
61.  liioks  the  church  with 
thft  li^mporal  constitution, 
88,.    : 

tJni6v(«f  the  two  crowns,  sove- 

•  reif^'  and  court  withdrawn 
byct,  from  Scotland,  608. 
Gcpieral  observations  on  the 
MAe,{b.,6ii. 

UiweiMties,  foreign,  bribed  on 
fte  subject  of  Henry  VII  1,'s 
s|lvorce,  37.  Difficulty  of 
procuring  Uie  Judgment  of 
Oxford  and  (Abridge 
a^nst  the  marriage,  ^. 

Usher  (James),  archbitinop  of 

Armagh,   bis   scheme  for  a 

.  moderate    episcopacy,    260. 

'  Model  «f  diurch  government, 

148. 

Utrecht,  treaty  of,  arguments 
for  and  against  the,  539  54?  • 
Negotiations  mismanaged, 
{ft.,544.  Advantages  lost  by, 
ib.  Jifisconduct  of  lords 
BoUngbroke  and  Oxford  in 
the  management  of  It,  ib. 

Uxbrldge,  negotiations  at,  284, 
285.    Bupture  of  the,  ib. 


V. 

Vane  (sir  Henry),  his  message 
to  the  Commons,  1640,  247. 
And  general  lisinbert,  ex- 
cepted from  act  of  indemnity, 
351.  Ii^stioe  of  his  con- 
demnation, ib.  352.  iilxecu- 
tion  and  character,  ib.  35i> 

Yaughan  (chief  Justice),  his 
argument  with  regard  to  the 
power  of  Juries,  429,430. 

Venner,  insurrection  of,  in  1660, 

Verdict,  general,  question  of 
the  right  of  Juries  to  return 
a,  discussed,  428.  429. 

Vertments  of  priests  retained  in 
England,  55.  Dislike  of  the 
German  reformers  to,  56. 

Visitations  of  monasteries, 
character  and  truth  of  42, 

4)* 
Vote  of  parliament,  to  prevent 

the  meeting  of  caballing 
officers,  327.  The  parlia- 
ment dissolved  in  con- 
sequence, i6. 


Wales,  court  of  the  council  of, 
itsjurtsdiction,  167  and  w^  >. 
Court  and  couuoii  abolished, 
252.  Right  of  election  ex- 
tended tok  by  Henry  VIII., 
44s. 


Waller's  plot,  277.  Oath  tak-  r, 
by  both  houses  in  con.v- 
quence  of,  6i 

Walllngford  House,  cahal  of, 
form  a  coalition  with  the  rc- 
publicans,  327.  Oblige  Ricii- 
ard  CromweU  to  dissolve  hia 
parliament,  ib. 

Walpole  (sir  Robert),  recon- 
ciles the  church  to  the  roj.il 
family,  $60.  Remarlcs  on'hu 
administration.  562.  Tbe 
successors  of,  did  not  carry 
reform  to  the  extent  the; 
previously  aimed  at,  566, 56' 
And  Pelham,  condemn  ihi 
excessive  partiality  of  their 
masters  for  thdr  Hanove- 
rian dominions,  572,  573. 

Wulsingham  (sir  Francis\ 
fidelity  of  his  spies  upon  tie 
queen  of  Scots,  79.  His  moder- 
ation and  protection  towards 
the  puritans,  99,  100.  His 
disinterested  liberality,  I'iz. 

Walton  (Dr.  Brian  ).  ejected  hj 
the  covenant,  281. 

War  with  Holland,  infamy  of 
the,  379.  Between  William 
IJL  and  Louis  XIV.,  its  ill 
success  snd  expenses,  401, 
402.  Of  the  succeasiim,  ib 
otject.  491.  404. 

Wards,  king's,  fines  on  granting 
livery  to,  9. 

Warrant  of  committal,  form 
and  power  of,  debated,  196- 
198. 

Warwick  (Edward  Plantagenet, 
earl  of),  bis  long  captivity, 
attempt  to  escape  with 
Pbrkiu  Warbeck,  his  trial  for 
conspiracy,  induced  to  confess 
himself  guilty  in  the  hope  of 
pardon,  his  execution,  aiid 
the  probable  motive  for  it. 

If. 

Wentworth  (Paul),  his  dis- 
cussion of  the  church  antho 
rity  with  archbishop  Parker,, 
98.  Hb  bold  motion  on 
commund  of  Eliiabeth,  13 
(Peter),  his  motion  on  tb 
succession,  135.  Hit  bol 
defence  of  the  privileges  u 
parliament  against  Elizabeth 
133.  Examined  concerning 
it,  t&.,  X3a.  Committed  to  ly 
Tower,  io.  Questions  of,  01 
the  privileges,  &c,  of  par- 
liament, ilKt  135-  Ag«ii] 
committed  to  the  Tower,  ib. 

Westbury,  borough  of,  fined  (ni 
bribery,  139. 

Westminster,  ancient  courts  o\ 
law  held  at,  4.  Abbey,  pr^ 
served  flrum  destruction  14 
the  reformation  under  Ed' 
ward  Vi.,  54.  Hall,  tumuli 
In,  on  demand  of  a  loan  b] 
Charles  I.,  19^ 
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-aonland.  (Mildmay  Fane, 
■  I  of]^  his  forest  aiDeroe> 

ig  uiiory,  first  heard  of  in 
Oe  jm  1679,  407.  Their 
tintiM»ting.  408.  Neoesttity 
of  aocoikiely  understanding 
tbeir  4ltiniiii»n.  5JI.  Their 
diitiiMllveprim  iples,  ib.,  5i2, 
UmoM  effected  in  them  by 
cimmiances,  ib. 

WUggin,  gennine,  one  of  the 
ta(t««44(;9. 

f  b<e  pirty,  Justified  in  their 
rdi«tra||  of  Charles  11 .,  414. 

^higit  tanarkable  triumph  of 
ttK^4}L  Their  inflaenoa  in 
thecovicils  of  Wmiam  ill., 
481.  Oppose  a  general 
iiinne%,  ib.  Bold  measure 
»fikek547.  Come  into  power, 
548. 

Whiieto*  (sir  James),  dted 
befoMtbe  Star-chamber,  179. 

Whltgil^  (John,  archbishop  of 
Ctnu^ry),  orders  given  to, 
coQooDing  papists  in  Den- 
^^*  V*  "14-  '^iB  answer  to 
Oartwught,  102.  Uigourofhis 
eccleaitstical  government,  ib, 
i^  tfficio  oath  tendered 
'7'  t^-   His  inierceasion  for 

.  ^^^  106.  Murmurs  at 
bubgitin.ition  to  lawyers, 
10^  His  exclamation  at 
Hjinjtori  Court,  598. 

^^  icUlS  (John),  effect  of  his 
■!  »cfirfee8  in  England,  J4. 

>\iittMn  (nujor),  unites  the 
r-poKicans  and  royalists 
agauKt  the  power  of  Crom- 

^VL!(*i  (gtr  Thomas),   Ellza- 
bf  ih'i  illegal  commission  of 

>>  iKxm  (bishop),  opposes  the 
Mil  t>r  'sappretising  conven- 

^\  ILUMI    the  OOHQUKROR,   ca- 

pao^  of  bis  descendants  to 
the  fcventeenth  century  de- 
scried, 570. 

tie  Lion,  statutes  ascribed 

*o»fn,.587. 

• ill.  receives  the  crown 

joi^lrjtly  with  his  wife,  475. 
I'ac^ntent  with  his  goveru- 
w««,4Bo.  His  character  and 
^nm,  481, 482.  His  govern- 
wnt  to  danger,  481.  His 
<^tislaction.486.  His  mag- 
n*i4nou:j  and  public-spirited 
*  ilition.  ib.  Dissolves  the 
•^teufcion  parliament,  and 
*"Vbis  confidence  to  the 
*<*WS87»488.    Scheme  for 


his  asaassinaiion,  490.  His 
magnanimous  conduct,  491. 
Unjustly  accused  of  neglect- 
ing the  navy,  493.  Aware  of 
the  intentions  of  Louis  XIV. 
on  the  Spanish  dominions, 
494.  f00,<<00i.  granted  him 
during  life,  495.  Leaves  a 
sealed  order  to  keep  up  the 
army,  ib.  Obliged  to  reduce 
his  army,  and  send  home  his 
Dutch  guards,  i6.  His  con- 
duct censurable  with  regard 
fo  the  Irish  forfeitures,  499, 
496.  Unpopularity  of  his  ad- 
ministration, 497.  His  con- 
duct with  respect  to  the 
two  treaties  of  partition.  498. 
His  superioiiiy  over  the 
g^atest  men  of  the  age,  499. 
improvements  in  the  English 
constitution  under  him,  ib. 
His  statute  of  treason,  500. 
Hatred  of  the  tories  to,  510. 
Distinction  of  the  cabinet 
from  the  privy  council 
during  his  reign,  51 },  514. 
Reservedness  ut  his  disposi- 
tion, ib.  His  partiality  to 
Bentinck  and  Keppel  not 
consistent  with  the  good 
sense  and  dignity  '  of  his 
character^  515.  Infiuences 
members  of  parliament  by 
bribes,  5x6.  Kefu^es  to  pass 
a  bill  for  rendering  the 
Judges  independent,  519. 
Truly  his  own  miniater,  570. 
Never  popular  in  Scotland, 
608.  The  only  consistent 
friend  of  toleration,  ib. 

Williams  (Dr.  John,  bishop  of 
Lincoln),  fined  by  the  Star- 
chamber,  229.  Made  lord 
keeper  212. 

Wills,  fees  of  the  clergy  on  the 

Wsrobates  of,  limited,  j8. 
inchester,    statutes    of,    on 
detence  of  the  nation,  267. 

Wines,  duties  imposed  on  their 
importation,  162,  i6j. 

Woad,  proclamation  of  Eliza- 
beth prohibiting  its  culture, 
122. 

Wolsey  (cardinal  Thomas)^  his 
motion  for  a  supply  amoimt- 
ing  to  kOO.OOO^  to  be  raised 
by  a  tax  on  lands  and  goods, 

10.  Opposed  by  the  Commons, 

11.  His  arbitrary  modes  of 
raising  money  without  the  in- 
tervention of  Parliament,  ib. 
Obloquy  incurred  by  these 
measures,  ib.  Estimate  of 
his  character,  12.  Articles 
i^^ainst  him  never  intended 


to  be  proceeded  upon  by  the 
kingi  IJ,  note  >.  Cause  of  the 
dulce  of  Buckingham's  execu- 
tion, 16,  and  nott!  )>.  Aug- 
ments tbe  authority  of  the 
court  of  Siar-chamber,  29. 
A  delegate  of  Clement  VlL 
on  Henry  VI  ll.'s  divorce,  i^. 
His  reformation  and  suppres- 
sion of  Uie  monastic  orders, 
42.  Did  not  persecute,  but 
proscribed  heretic  writings, 
48. 

Wuol,  be,  ancient  unjust  tolls 
on,  i6j,  164. 

Worcester,  victory  of.  Its  con- 
sequences to  the  future 
power  of  Cromwell,  jia 

Y. 

Yelverton  (Mr.),  his  defence  of 
the  privileges  of  parliament, 

iji. 

Yeomen  of  the  guard,  establish- 
ment of  the,  266. 

Yeomanry  of  England,  under 
the  Plantagenets,  described, 

4- 
York,  council  of,  summoned, 

248. 
(James,  duke  of).  Sus- 
pected of  being  a  catholic 
before  the  Restoration,  358. 
His  marriage  with  lady  Anno 
Hyde,  366.  Converted  to  the 
Romish  faith,  374.  Particu- 
lars relating  to  his  conversion, 
ib.,  3^$.  Always  strenuous 
against  schemes  of  compre- 
hension, J78.  Obliged  to 
retire  from  the  ofilce  of  lord 
admiral,  j8i.  Dangerous  ene- 
my of  the  constitution,  384. 
His  accession  to  the  throne 
viewed  with  great  appre- 
hension, 402.  Engaged  in 
a  scheme  of  general  con- 
version, 403.  Resolved  to 
excite  a  civil  war  rather 
than  yield  to  the  exclusion, 
4^$.  Plan  for  banishing 
him  for  life,  406.  His  un- 
popularity among  the  mid- 
dling classes,  409.  His ' 
tyranny  in  Scotland,  6oj. 

z. 

Zeal,  religions,  in  Scotland,  its 
furious  etfecis,  592. 

Zwiiigle  (Ulric),  I. is  belief  con- 
cerning the  Lord's  Sup^iei 
nearly  fatal  to  the  Reformar 
tion,  51.. 
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